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NAMES  OF  THE  JUDGES,  ETC 

DcjRiNG  THE  Period  Compbised  in  This  Volume. 


THE  COURT  OF  APPEALS. 

Hon.  Andrew  Hunter  Boyd,  Chief  Judge. 
Hem.  John  R.  Pattison,  Associate  Judge. 
Hon.  James  Axfred  Peaece,  Associate  Judge. 
Hon.  Nicholas  Charles  Burke.  Associate  Judge. 
Hon.  William  H.  Thomas,  Associate  Judge. 
Hon.  Hammond  Urner,  Associate  Judge. 
Hon.  John  Parran  Briscoe,  Associate  Judge. 
Hon.  Samuel  D.  Schmucker,  Associate  Judge. 


THE  CIRCTTIT  COURTS. 

First  Judicial  Circuit — Worcester,  Somerset,  Dorchester, 
and  Wicomico  Counties. 

Hon.  John  R.  Pattison^,  Chief  Judge. 
Hon.  RoBLEY  D.  Jones,  Associate  Judge. 
Hon.  Charles  F.  Holland,  Associate  Judge. 
*HoN.  E.  Stanley  Toadvin,  Associate  Judge. 

Sii:<^OND  Judicial  Circuit — Caroline,  Talbot,  Queen  Anne^s, 
Kent  and  Cecil  Counties. 

Hon.  James  Alfred  Pearce,  Chief  Judge. 
Hon.  William  H.  Adkins,  Associate  Judge. 
Hon.  Philemon  B.  Hopper,  Associate  Judge. 


•Appointed  by  tfle  Goveruor.  AprU  27th.  1910,  to  succeed  Hon. 
Charles  F.  Holland,  retired  under  the  Act  of  1910,  Ch.  17. 
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Thibd  Judiciai.  Cibcuit — Baltimore  aiid  Harford  Couniies. 
Hon.  Nicholas  Charles  Burke,  Chief  Judge 
Hon.  George  L.  Van  Bibber,  Associate  Judge. 
Hon.  Frank  I.  Duncan,  Associate  Judge. 


Fourth  Judtcial  Circiit — Allegany,   (Jarreit  and  Vfash- 
ington  Counties. 
Hon.  Andrew  Hunter  Boyd,  Chief  Judge. 
Hon.  EoBERT  E.  Henderson,  Associate  Judge. 
Hon.  Martin  L.  Keedy,  Associate  Judge. 


Fifth  Judicial  CjRc\:vi-' -Carroll,.  Howard  and  Anne 
Ai*undel  Coimties, 
Hon.  William  H.  Thomas,  Chief  Judge. 
Hon.  James  E.  Brasheaks,  Associate  Judge. 
Hon.  William  H.  Forsythe,  Jr.,  Associate  Judge. 


Sixth  Judicial  Circi  it — Mo7itgomery  and  Frederick 
C  Oil))  tics. 
Hon.  Hammond  Urner,  Chief  Judge. 
Hon.  John  C.  Motter,  Associate  Judge. 
Hon.  James  B.  Hemdersox,  Associate  Judge. 
*HoN.  Edward  C.  Pkter^  Associate  Judge. 


Seventh  Judicial  Cikcuit — Prince  George  s,  f'harles,  Cal- 
rcrtj  and  St,  Mary's  Counties, 
Hon.  John  Parran  Briscoe,  Chief  Judge. 
Hon.  Benjamin  Harris  Camaliek,  Associate  Judge. 
Hon.  Fillmore  Beall,  Associate  Judge. 


♦Appointod  by  the  Governor  Oc'tober  20th,  1910,  to  succeed  Hon. 
Jnraes  R.  Henclersoii,  whose  term  expired  November  5th,  1910. 
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Eighth  Judicial  Circuit — Baltimore  City, 

Hon.  Henry  David  Harlan,  Chief  Judge. 
Hon.  Daniel  Giraud  Wright,  Associate  Judge. 
Hon,  John  J.  Dobler,  Associate  Judge. 
Hon.  Hbnby  Stockbridgb,  Associate  Judge. 
Hon.  George  Matthews  Sharp,  Associate  Judge. 
Hon.  Alfred  S.  Niles,  Associate  Judge. 
Hon.  Thomas  Ireland  Elliott,  Associate  Judge. 
Hon.  James  P.  Gorter,  Associate  Judge. 
Hon.  Charles  W.  Heuisler,  Associate  Judge. 
Hon.  Henry  Duffy,  Associate  Judge. 
*HoN.  H.  Arthur  Stump,  Associate  Judge. 


Attorney-General. 

IsA.vc  Lobe  Straus,  Esq. 


Clerk  of  the  Court  of  Appeals. 

Caleb  C.  Maoruder,  Esq. 


^Appoiuted  by  the  Governor  April  19th,  1910,  to  succeed  Hon.  Dan- 
iel Ofraud  Wright,  retired  under  the  Act  of  1910,  Ch.  17 
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MARYLAND  REPORTS. 


January,  April  and  October  Tarms  1910. 


FRANK  H.  CALLAWAY  vs.  FOREST  PARK  HIGH- 
LANDS COMPANY. 

Easement  of  Right  of  Way  Appurtenant  to  Land  Granted — 
Recovery  in  Ejectment, 

While  an  action  of  ejectment  cannot  be  maintained  for  an  ease- 
ment alone,  the  easement  can  be  recovered  in  an  action  of 
ejectment  for  the  land  to  which  it  is  appurtenant,  and  the 
delivery  by  the  sheriff  of  the  possession  of  the  land  carries 
with  it  the  possession  of  the  easement. 

When  a  deed  conveys  a  lot  of  ground  for  a  sewerage  plant,  and 
also  a  right  of  way  in  adjacent  land  for  the  sewer  pipes,  the 
easement  of  th^  right  of  way  is  essential  to  the  proper  enjoy- 
ment of  the  land  granted,  and  is  appurtenant  thereto. 

A  deed  conveyed  a  lot  of  ground  containing  about  one  acre,  and 
also  a  right  of  way  in  adjacent  land  subject  to  an  agreement 
by  which  the  right  of  way  had  been  conveyed  to  a  former 
owner  for  the  purposes  of  a  proposed  sewerage  system.  The 
hahendum  clause  was,  to  have  and  to  hold  the  right  of  way 
and  lot  of  ground  to  the  use  of  the  grantee,  his  heirs  and  as- 
signs, in  fee  simple.  Held,  that  under  this  deed  the  grantee 
acquired  an  easement  in  the  land  described  in  the  right  of 
way,  and  n(xt  the  fee  simple  estate. 

Held,  further,  that  the  right  of  way  is  an  easement  appurte- 
nant to  the  land,  and  not  an  easement  in  gross. 

Held,  further,  that  in  an  action  of  ejectment,  the  grantee  is 
entitled  to  a  judgment  for  the  right  of  way  as  appurtenant 
to  the  lot  of  ground  also  conveyed  by  the  deed. 

Decided  March  Slst,  1910. 

Appeal  from  the  Superior  Court  of  Kaltimore  City. 
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Opinion  of  the  Court  [113 

The  cause  was  argued  before  Boyd,  C.  J.,  Briscoe, 
Peaece,  Schmuckee,  Bueke,  Thomas,  Pattison  and 
Uenee,  JJ. 

T,  Roivland  Slingluff,  for  the  appellant. 

Richard  B.  Tipped  and  /.  Royall  Tippett,  for  the  appel- 
lee, submitted  the  cause  on  their  brief. 

Thomas,  J.,  delivered  the  opinion  of  the  Court. 

This  is  an  action  of  ejectment  to  recover  a  lot  of  land  and 
right  of  way  alleged  to  be  partly  in  Baltimore  City  and  partly 
in  Baltimore  County,  and  the  appeal  is  from  a  judgment  on 
a  demurrer  to  the  declaration  in  favor  of  the  defendant. 

The  deed  for  the  property  is  set  out  in  full  in  the  declara- 
tion, and  is  as  follows: 

"This  deed,  made  this  14th  day  of  May,  in  the  year  1903, 
by  and  between  George  E.  Webb  and  Mary  C.  Webb,  his  wife, 
of  Baltimore  City  and  the  State  of  Maryland,  as  parties  of  the 
first  part,  and  Frank  H.  Callaway,  of  said  City  and  State, 
party  of  the  second  part. 

Witnesseth,  that  in  consideration  of  the  sum  of  five  dollars, 
the  receipt  of  which  is  hereby  acknowledged,  the  said  George 
R.  Webb  and  Mary  C.  Webb,  his  wife,  do  grant  and  convey 
unto  the  said  Frank  H.  Callaway,  his  heirs  and  'assigns,  all 
that  right  of  way  and  parcel  of  groimd  situate  partly  in  Balti- 
more City  and  partly  in  Baltimore  County,  and  described  as 
follows : 

Beginning  for  said  right  of  way  at  a  point  on  the  south  side 
of  the  Baltimore  and  Liberty  turnpike  road,  being  the  inter- 
section of  the  south  side  of  said  turnpike  road  with  the  centre 
line  of  Granada  avenue,  an  avenue  to  be  laid  out,  said  point 
being  600  feet  north,  62°  20'  west  along  the  Liberty  road  from 
the  intersection  of  the  south  side  of  said  turnpike  road  with 
the  centre  line  of  Oakfield  avenue  as  now  existing ;  thence 
along  the  centre  of  Granada  avenue  south  27°  40',  west  1,992 
and  2/10  feet,  with  an  even  width  of  3  feet  and  a  depth  below 
the  grade  of  Granada  avenue  as  now  established  gf  at  least 
2V2  feet  at  all  times  during  its  course,  until  it  intersects  the 
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south  side  of  Forest  avenue  as  existing;  thence  south  17°  13', 
west  1,171  and  Yj  feet,  along  the  centre  of  a  proposed  avenue, 
with  said  even  width  of  three  feet  and  depth  of  2V2  feet  to  a 
point,  being  the  intersection  of  said  centre  line  with  the  centre 
line  of  another  proposed  avenue;  thence  along  the  centre  of 
said  proposd  avenue  75°  31',  west  757  and  ^/^  feet,  with  said 
even  width  of  3  feet  and  depth  of  2^/2  feet,  to  intersect  the  east 
side  of  a  lot  of  ground  sold  to  the  Improvement  Company  and 
described  as  follows : 

Beginning  for  the  same  at  a  stone  in  the  outline  of  the  whole 
tract  of  land  known  as  Oakfields  where  the  said  outline  would 
be  intersected  by  a  line  drawn  southeasterly  from  the  southeast 
side  of  Forest  avenue  parallel  with  Liberty  Turnpike  road  and 
2,940  feet  southwesterly  therefrom;  and  running  thence  north 
17°  13',  west  115  feet  to  the  centre  line  of  the  right  of  way  for 
the  sewerage  system  heretofore  granted;  then  still  north  17°  13' 
west  85  feet  to  a  stake;  thence  south  75°  31'  west  !^00  feet  to 
a  stake;  thence  south  17°  13'  east  273  feet  to  a  fence;  thence 
along  said  fence  north  55°  24'  east  209  and  1/10  feet  to  the 
place  of  beginning,  containing  one  acre  of  land  more  or  less. 

Being  the  same  lot  of  ground  which  was  described  in  a  deed 
dated  the  19th  day  of  March,  A.  D.  1903,  and  recorded  among 
the  Land  Records  of  Baltimore  City  prior  hereto,  from  the 
United  Land  and  Improvement  Company  of  Baltimore  City  to 
George  R.  Webb. 

The  mention  of  streets  and  avenues  herein  is  for  the  purpose 
of  description  alone  and  not  for  dedication. 

Together  with  the  buildings  and  improvements  thereupon 
erected,  made  or  being,  and  all  and  every  the  rights,  ways, 
waters,  privileges  and  appurtenances  and  advantages  thereto 
belonging  or  in  anywise  appertaining. 

To  have  and  to  hold  the  above  granted  right  of  way  and  lot 
of  ground,  together  with  the  rights  and  appurtenances  afore- 
said, unto  and  to  the  proper  use  and  benefit  of  the  said  Frank 
H.  Callaway,  his  heirs  and  assigns,  in  fee  simple  forever. 

Subject,  however,  to  the  terms  and  conditions  of  the  agree- 
ment entered  into  by  Fielder  C.  Slingluff  et  ah,  trustees,  and 
the  United  Land  and  Improvement  Company  of  Baltimore  City, 
a  copy  of  which  agreement  is  attached  to  the  deed  from  the 
said  Fielder  C.  Slingluff  et  ah,  trustees  to  the  United  Land  and 
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Improvement  Company  of  Baltimore  City,  dated  August  15th, 
1901,  and  recorded  among  the  Land  Records  of  Baltimore 
City  in  Liber  R.  O.  No.  1916,  folio  296,  etc. 

And  the  said  George  R.  Webb  and  Mary  C.  Webb^  his  wife, 
do  hereby  covenant  that  they  will  warrant  specially  the  lot  of 
ground  and  right  of  way  hereby  intended  to  be  conveyed,  and 
that  they  will  execute  such  further  assurances  of  the  same  as 
may  be  requisite." 

The  agreement  referred  to  in  the  deed,  and  filed  as  a  part 
of  the  declaration,  is  between  the  trustees  under  the  will  of 
Frances  Slingluff,  deceased,  of  the  first  part,  and  the  United 
Land  and  Improvement  Company  of  Baltimore  City,  of  the 
second  part,  and  provides  that  "the  parties  of  the  first  part 
agree  to  sell,  and  the  party  of  the  second  part  agrees  to  buy 
the  following  described  right  of  way  for  the  purpose  of  lay- 
ing a  system  of  sewerage  knov^n  as  the  'Septic  System,' '' 
which  right  of  way  is  described  as  in  the  deed,  "and  the  fol- 
lowing described  acre  of  land  for  the  purpose  of  constructing 
thereon  the  necessary  buildings  and  tanks  to  said  sewerage 
system"  which  land  is  described  as  it  is  in  the  deed.  The 
agreement  further  provides  as  follows : 

"And  the  said  party  of  the  second  part  agrees  to  pay  there- 
for the  sum  of  five  hundred  dollars  ($500)  immediately  upon 
ratification  by  the  Circuit  Court  of  Baltimore  City  of  the  trus- 
tees' report  of  sale  of  the  above-described  right  of  way  and  par- 
cel of  land. 

"And  the  party  of  the  second  part  further  agrees  with  the 
parties  of  the  first  part  that  the  parties  of  the  first  part,  for 
themselves,  their  successors  in  said  trust  and  assigns,  shall 
have  at  all  times  the  right  to  tap  and  enter,  for  purposes  of 
drainage,  and  all  other  purposes  for  which  said  pipes  may  be 
used  by  the  party  of  the  second  part,  the  pipes  to  be  laid  down 
in  the  right  of  way  hereby  sold  to  the  party  of  the  second  part ; 
and  the  right  of  entry  into  and  tapping  of  said  pipes  shall  be- 
long to  the  entire  property  of  the  parties  of  the  first  part, 
known  as  'Oakfields'  and  situate  partly  in  Baltimore  City, 
and  partly  in  Baltimore  County,  as  an  easement  running  with 
the  land,  and  shall  extend  as  such  to  all  persons  or  corporations 
who  have  or  may  purchase  parts  thereof  or  in  any  way  become 
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entitled  thereto,  and  that  all  houses  built  or  to  be  built  upon 
parts  of  said  property  shall  possess  said  rights  of  entry  for- 
ever until  the  same  is  abused  and  the  proper  enjoyment  thereof 
by  all  the  parties  hereto,  their  successors  or  assigns,  interfered 
with,  when  the  right  hereby  reserved  shall  cease  to  belong  to 
the  party  or  parties  so  abusing  the  same. 

"And  the  party  of  the  second  part  agrees  with  the  parties  of 
the  first  part  to  keep  said  pipe  line  in  thorough  repair  at  all 
times,  and  not  to  allow  the  same  to  become,  in  manner,  a  nui- 
sance to  the  adjoining  property. 

"And  the  party  of  the  second  part  further  agrees  that  if  at 
any  time  itself,  its  successors  or  assigns,  shall  cease  for  a  pe- 
riod of  thirty  days  to  use  said  right  of  way  hereby  granted  for 
the  purpose  of  operating  a  septic  system  of  sewerage,  the  said 
right  of  way  and  the  acre  of  land,  more  or  less,  of  ground 
hereby  sold,  shall  revert  to  the  parties  of  the  first  part,  and  the 
parties  of  the  first  part  shall  have  the  right  to  re-enter  upon 
said  right  of  way  and  parcel  of  ground  and  take  possession  of 
the  same,  and  hold  it  as  if  this  agreement  had  never  been 
made." 

It  is  stated  in  the  brief  of  the  appellant  that  the  Court 
below  held  that  the  grant  of  the  right  of  way  mentioned  in 
the  deed  conveyed  to  the  plaintiff  (the  appellant),  an  ease- 
ment in  the  land  described  while  the  appellant  contends  that 
he  thereby  acquired  the  fee.  We  think  the  Court  below  was 
clearly  right,  and  that  the  manifest  intention  of  the  chanters, 
as  gathered  from  the  whole  deed,  was  to  convey  to  the 
grantee  the  lot  of  land  mentioned,  and  an  easement  or  right 
of  way  from  said  lot  through  the  land  described  for  the 
pipes  of  the  proposed  sewerage  system.  In  the  granting 
clause  of  the  deed  the  property  conveyed  is  described  as  a 
"right  of  way  and  parcel  of  ground,"  and  the  right  of  way  is 
then  described  as  beginning  at  the  intersection  of  the  south 
side  of  the  Baltimore  and  Liberty  Pike  and  the  centre  line 
of  an  avenue  "to  be  laid  out,''  called  Granada  avenue,  and 
thence  along  the  centre  line  of  said  proposed  avenue,  "with 
an  even  width  of  3  feet  and  depth  below  the  crrade  of 
Granada  avenue  as  now  established  of  at  least  2V»  feet  at 
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all  times  during  its  course"  until  it  intersects  the  south  side 
of  '^Forest  avenue  as  existing;"  thence  along  the  centre  of  a 
proposed  avenue  "with  said  even  width  of  3  feet  and  depth  of 
2^2  feet  to"  the  intersection  of  said  centre  line  and  the 
centre  line  of  another  proposed  avonue,  and  thence  along  its 
centre  line,  of  said  width  and  depth,  to  the  "lot  of  ground 
sold  to  the  improvement  company,"  etc.  In  the  descinption 
of  the  lot  of  ground,  which  is  described  as  "containing  about 
one  acre  of  land  more  or  less,''  the  right  of  way  granted  is  re- 
ferred to  as  the  "right  of  way  for  the  sewerage  system  here- 
tofore granted." 

In  describing  this  right  of  way  as  being  3  feet  wide  and 
2y2  feet  deep  along  the  centre  line  of  the  avenues,  the  grantor 
obviously  meant  to  grant  only  a  right  of  way  for  the  sewerage 
pipes,  and  could  not  have  intended  to  convey  the  fee  in  the 
strip  of  land  three  feet  wide  along  the  entire  of  the  proposed 
avenues.  While  the  lot  conveyed  is  referred  to  in  the  deed  as 
"a  lot  of  ground"  containing  one  acre  of  land,  etc.,  the  three 
feet  strip  along  the  centre  line  of  the  avenues  is  not  described 
as  layid  but  as  "a  right  of  way  for  the  sewerage  system." 
The  deed  purports  to  convey  a  lot  of  ground  and  a  right  of 
way,  clearly  indicating  that,  in  the  mind  of  the  grantors, 
they  did  not  mean  the  same  thing.  The  terms  employed 
properly  describe  the  thing  granted,  and  while  the  owner  of 
land  may  convey  the  fee  in  a  strip  of  land  to  be  used  as  a 
right  of  way,  where  thf^  grant  is  in  terms  of  a  right  of  way 
only,  it  should  not  be  construed  to  include  the  land,  unless  an 
intention  to  convey  the  fee  appears.  The  Redemptorists  v. 
Wenig,  79  Md.  348;  Baher  v.  Fricl',  45  Md.  337. 

The  appellee  relies  on  the  hahendum  clause.  But  the  right 
of  way  and  lot  of  land  were  both  conveyed  to  the  grantee, 
"his  heirs  and  assigns,"  and  the  grantor  did  not  intend  by 
the  habendum  clause,  which  includes  in  its  terms  the  "above 
granted  right  of  way  and  lot  of  ground,"  to  convert  the  grant 
of  the  right  of  way  into  a  grant  of  the  land  itself.  We  do  not 
regard  that  clause  as  being  in  conflict  with  the  premises  of 
the  deed.     Properly  construed  it  meant  that  the  right  of  way 
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and  the  lot  of  land  were  both  to  be  held  and  enjoyed  by  the 
grantee,  his  heirs  and  assigns,  forever.  Where,  however,  the 
habendum  clause  is  in  conflict  with  the  plain  and  unambigu- 
ous term  of  the  grant  in  the  premises  of  a  deed,  the  latter 
must  prevail.  Budd  v.  Brooke  et  (d,,  S  Gill,  196;  Marshall 
V.  Safe  Deposit  Co,,  101  Md.  12. 

Having  determined  that  the  deed  conveyed  only  an  ease- 
ment in  the  land  through  which  the  right  of  way  was  granted, 
since  the  cases  of  Nicolai  v.  Baltimore  City,  100  Md.  579, 
and  Canton  Co.  v.  Baltimore  City,  106  Md.  69,  it  may  be 
r^arded  as  the  settled  law  of  this  State  that  you  cannot 
maintain  an  action  of  ejectment  to  recover  an  easement  or 
incorporeal  right  alone. 

But  in  Nicolai's  Case  Judge  Pearce^  in  support  of  the 
decision  there  made  that  ejectment  will  not  lie  to  recover  an 
easement,  quotes  the  language  of  Justice  Holroyd,  in 
Crocker  v.  F other  gill,  2  Barnwell  and  Alderson,  661,  as  fol- 
lows: "Although  an  ejectment  will  not  lie  for  a  liberty  and 
privilege  alone,  which  is  a  mere  incorporeal  hereditament,  yet 
when  an  ejectment  is  brought  for  land,  and  liberties  and 
privileges  are  appurtenant  to  the  land,  the  latter  may  be  re- 
covered with  the  land,  because  you  jnay  recover  in  eject- 
ment all  incorporeal  things  included  in  the  demise  though  an 
ejectment  will  not  lie  for  the  incorporeal  things  alone."  Mr. 
Chitty,  after  stating  that  ejectment  "is  not  generally  sus- 
tainable for  the  recovery  of  property  which  in  legal  consid- 
eration is  ryot  tangible  as  for  an  avowson,  rent,  common  in 
gross,  or  other  incorporeal  hereditament,"  says:  "But  eject- 
ment lies  for  common  appendant  or  appurtenant  if  demanded 
as  such,  with  the  land  in  respect  of  which  it  is  claimed,  for 
the  sheriff,  by  giving  possession  of  the  land,  gives  possession 
of  the  common."  1  Chitty  on  Pleading,  187-188  (13th  Am. 
ed.).  And  in  the  form  of  a  declaration  in  ejectment  given 
in  the  third  volume  of  said  edition  of  his  work,  the  land  is 
described  "with  the  appurtenances."  In  the  forms  of  judg- 
ments in  ejectment,  found  in  2  Evans  Harris,,  pages  356, 
357  and  362,  the  judgment  is  for  the  land  and  its  appurte- 
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nances,  and  in  the  writ  of  habere  facias  possessionem  (page 
440),  the  sheriff  is  commanded  to  deliver  to  the  plaintiff 
possession  of  "the  land  and  premises,  with  the  appurte- 
nances," etc.  While,  therefore,  an  action  of  ejectment  cannot 
be  maintained  for  an  easement  alone,  the  easement  may  be 
recovered  in  an  action  of  ejectment  for  the  land  to  which  it 
is  appurtenant,  and  the  delivery  by  the  sheriff  of  the  posses- 
sion of  the  land  carries  with  it  the  possession  of  the  ease- 
ment. 

Tt  remains,  then,  to  be  determined  whether  the  easement 
or  right  of  way  conveyed  by  the  deed  is  appurtenant  to  the 
land  conveyed,  or  is  what  is  sometimes  called  an  easement 
in  gross. 

It  is  said  in  10  Am,  &  Eng.  Enc,  of  Law,  405  (2nd.  ed) : 
"Whether  an  easement  in  a  given  case  is  appurtenant  or  in 
gross  is  determined  mainly  by  the  nature  of  the  right  and  the 
intention  of  the  parties  creating  it  but  the  Courts  favor  the 
construction  of  grants  of  these  rights  as  appurtenant  rather 
than  in  gross,  and  if  the  right  in  question  is  in  its  nature 
an  appropriate  and  useful  adjunct  of  the  land  conveyed,  hav- 
ing in  view  the  intention  of  the  grantee  as  to  its  use,  and 
there  being  nothing  to  show  that  the  parties  intended  it  to  be 
a  mere  personal  right,  it  shcmld  be  held  to  be  an  easement  ap- 
pui'tenant  to  the  land,  and  not  an  easement  in  gross."  It  is 
stated  in  14  Cyc,  1141,  that:  "The  question  whether  an  ease- 
ment is  a  personal  right  or  is  to  he  construed  to  be  appurte- 
nant to  some  other  estate  must  be  determined  by  the  fair 
interpretation  of  the  grant  or  reservation,  creating  the  ease- 
ment aided  if  necessary  by  the  situation  of  the  property  and 
the  surrounding  circumstances;  and  here,  in  the  case  of  a 
right  of  way,  the  terminus  ad  quern  is  of  especial  signific- 
ance." In  the  case  of  Horner  v.  Keene,  177  111.  390,  52  "N. 
E.,  492,  the  Supreme  Court  of  Illinois  said :  "A  right  of  way 
will  never  be  presumed  to  be  in  gross  where  it  can  fairly  be 
constnied  as  appurtenant." 

The  easement  in  this  case,  it  is  true,  was  granted  to  the 
grantee,  his  heirs  and  assigns,  but  it  was  never  intended  to 
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be  used  except  in  connection  with  the  lot  of  land  conveyed  to 
the  grantee,  and  is  necessary  in  order  that  the  land  may  be 
used  for  the  purposes  for  which  it  was  granted.  The  grant 
of  the  right  of  way  is  made  subject  to  the  terms  of  the  agree- 
ment, which  expressly  provides  that  in  the  event  that  the 
right  of  way  and  lot  of  land  cease  to  be  used  "for  the  purpose 
of  operating  a  septic  system  of  sewerage,"  they  shall  revert 
to  the  grantors.  The  land  was  purchased  with  the  view  of 
constructing  thereon  the  necessary  buildings  and  tanks  for 
the  proposed  sewerage  system,  all  of  which  would  be  useless 
without  the  right  of  way  in  question.  Being  essential  to  the 
proper  enjoyment  of  the  land  granted,  it  should  be  held  an 
easement  appurtenant  to  the  land,  and  as  such  may  be  recov- 
ered in  an  action  of  ejectment  for  the  land. 

We  are  not  to  be  understood  as  in  any  respect  qualifying 
the  doctrine  announced  in  Nicolai's  Case.  A  party  may 
maintain  an  action  for  an  unlawful  obstruction  of  his  ease- 
ment in  the  land  of  another,  and,  in  a  proper  case,  may  obtain 
an  injunction  to  prevent  such  an  obstruction,  but  ejectment 
will  not  He  to  test  his  right  to  or  to  recover  possession  of  his 
easement.  This  is  so  because  the  easement  is  incorporeal  and 
intangible,  and  is  not  susceptible  of  actual  possession,  the 
owner  of  the  servient  estate  being  entitled  to  the  possession 
of  the  land  over  or  through  which  the  right  exists,  subject, 
of  course,  to  the  burden  of  the  easement.  Where,  however, 
the  easement  is  appurtenant  to  the  land,  a  recovery  in  eject- 
ment of  the  land  carries  with  it,  in  legal  contemplation,  the 
]>osse8sion  of  the  incorporeal  right  or  easement  appurtenant 
thereto,  so  far  as  it  may  be  possessed,  because  it  inheres  in 
the  land. 

We  must  for  the  reasons  stated,  reverse  the  judgment  of 
the  Court  below,  and  remand  the  case. 

Judgment   reversed  with  costs,  ond  new 
trial  awarded. 
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HARRIET  E.  SMITH  et  al.  vs.  AKNIE  F.  MICHAEL. 

Testamentary  Direction  That  Executor  Shall  Hold  Fund  for 
Life  Tenant  and  Pay  Principal  to  Remainderman — Juris- 
diction of  Equity  Over  Administration  of  the  Fund — 
Requirement  of  Bond  from  Executor. 

A  testator  gave  the  residue  of  his  estate  to  his  executors  with 
directions  to  invest  the  same,  pay  the  income  to  his  wife  for 
life  and  at  her  death  to  divide  the  property  between  his  two 
children.  Code,  Art.  93,  sec.  10,  provides  that  whenever  un- 
der the  provisions  of  a  will  it  is  necessary  for  an  executor 
to  retain  any  part  of  the  personal  estate,  as  where  money  is 
directed  to  be  paid  at  a  distant  period,  or  upon  a  contin- 
gency, a  Court  of  Equity  or  the  Orphans'  Court  shall  have 
the  power,  on  the  application  of  the  executor  or  of  a  party 
interested,  to  decree  or  give  directions  thereto.  Held,  that 
this  statute  is  applicable  in  this  case;  that  the  executors 
ought  to  have  applied  to  the  Orphans'  Court  or  to  a  Court 
of  Equity  for  directions  as  required  by  the  statute,  and  that 
since  they  failed  to  do  so,  a  remainderman,  as  a  party  inter- 
ested, has  the  right  to  apply  to  either  of  those  Courts,  and 
having  filed  a  bill  in  Equity,  it  was  the  duty  of  that  Court 
to  assume  jurisdiction. 

Held,  further,  that  upon  taking  jurisdiction,  a  Court  of  Equity 
has  the  power  to  require  the  executors  to  give  bond,  although 
by  the  terms  of  the  will  a  bond  was  not  made  necessary. 

Held,  further,  that  since  the  will  directs  the  property  to  be 
held  and  invested  by  the  executors  as  such  the  Court  is  not 
authorized,  except  under  special  circumstances  which  do  not 
exist  in  this  case,  to  direct  them  to  hold  the  fund  as  trustees. 

The  provisions  of  Code,  Art.  93,  sec.  10,  directing  that  when- 
ever it  shall  be  necessary  for  an  executor  to  retain  in  his 
hands  any  part  of  the  personal  estate  after  the  discharge  of 
all  claims,  a  Court  of  Equity  or  the  Orphans'  Court  shall 
have  the  power  to  give  directions  therefor,  may  be  applica- 
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ble  when  a  legacy  is  given  for  life  with  remainder  over  after 
the  death  of  the  life  tenant;  and  whether  it  does  apply  in 
such  cases  generally  depends  upon  whether  by  the  terms  of 
the  will  or  of  necessity  the  personal  estate  bequeathed  must 
remain  in  the  hands  of  the  executor.  If  it  is  so  to  remain, 
then  the  section  does  apply,  but  if  it  is  simply  to  be  invested 
and  then  distributed  to  the  tenant  for  life  to  be  held  under 
the  terms  of  the  will,  the  statute  ordinarily  does  not  apply. 

Independent  of  the  Code,  Art.  93,  sec.  10,  when  the  property 
bequeathed  to  one  for  life  consists  of  money,  it  is  the  duty 
of  the  executor  to  invest  the  same  in  some  productive  fund, 
most  properly  under  the  direction  of  the  Court,  so  that  the 
income  may  be  received  by  the  legatee  for  life  and  the  prin- 
cipal at  his  death  may  be  received  by  the  legatee  in  remain- 
der. 

Decided  March  Slst,  1910. 

Appeal  from  the  Circuit  Court  for  Harford  County  (Van 
BiBBEK,  J.). 

The  decree  of  the  Circuit  Court  stated  that  this  Court 
hereby  assumes  jurisdiction  over  the  trust  created  by  the 
last  will  and  testament  of  James  Smith,  deceased,  in  favor  of 
the  defendant  Harriet  E.  Smith  for  life  with  remainder  over 
in  equal  shares  to  the  complainant  and  to  the  defendant  Wil- 
liam A.  Smith,  a  copy  of  which  said  will  is  filed  in  those  pro- 
ceedings ;  and  it  is  further 

Adjudged,  ordered  and  decreed  that  the  defendants,  Har- 
riet E.  Smith  and  William  A.  Smith,  be  and  they  are  hereby 
appointed  trustees  to  hold  the  fund  distributed  to  themselves 
as  executors  by  their  second  account  passed  in  the  Orphans' 
Court  of  Harford  County  on  the  9th  day  of  September,  in  the 
year  1908,  and  that  before  they  proceed  to  act  as  such  trustees 
they  shall  file  in  this  Court  a  bond  with  sureties  to  be  ap- 
proved by  this  Court  or  the  clerk  thereof  for  the  faithful  dis- 
charge of  their  trust  in  the  penalty  of  thirty-three  thousand 
dollars ;  and  it  is  further 
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Adjudged,  ordered  and  decreed  that  the  said  defendants 
as  executors  of  James  Smith  within  sixty  days  from  the  date 
hereof,  file  in  this  Court  a  detailed  statement  of  the  funds  in 
their  hands  as  aforesaid,  and  where  and  how  the  same  are  in- 
vested, with  such  description  of  the  investments  and  their  suf- 
ficiency for  the  security  of  the  simis  so  invested  as  will  enable 
an  examination  thereof  and  a  determination  of  the  sufficiency 
of  said  investments,  and  that  said  executors  forthwith  account 
with  and  turn  over  to  themselves  as  trustees  under  this  decree 
all  funds  belonging  to  said  estate. 

The  cause  was  argued  before  Boyd,  C.  J.,  Briscoe. 
Pearce,  Schmucker,  Burke,  Thomas,  Pattisox  and 
Urxer,  JJ. 

Isidar  Rayner  and  John  L,  G.  Lee,  for  the  appellants. 

Thomas  H.  Robinson  (with  whom  were  Stevenson  A,  Wil- 
liams and  Joseph  W,  Chamberlain  on  the  brief),  for  the  ap- 
pellee. 

Boyd,  C.  J.,  delivered  the  opinion  of  the  Court. 

This  is  an  appeal  by  the  executors  of  the  last  will  and 
testament  of  James  Smith,  deceased,  from  a  decree  of  the 
lower  Court  taking  jurisdiction  of  the  estate,  appointing 
them  trustees,  requiring  them  to  give  bond  and  account  in 
that  Court,  and  to  turn  over  to  themselves  as  trustees  the 
funds  belonging  to  the  estate.  The  testator,  after  leaving 
his  farm  to  his  wife  for  life  and  after  her  death  to  his 
daughter,  the  appellee,  and  giving  the  personal  property  on 
the  farm  to  his  wife  absolutely,  made  the  following  provision 
in  his  will:  "Item — All  the  rest  and  residue  of  my  estate 
real,  personal  and  mixed  which  I  now  hold  or  may  hereafter 
acquire  I  will  and  direct  shall  be  held  by  my  executors  here- 
inafter named  and  kept  safely  and  profitably  invested  in  good 
interest-bearing  securities,  mortgages  or  otherwise  as  they 
may  deem  best  and  the  interest  thereon  to  be  paid  over  to  my 
said  wife  Harriet  E.  Smith  during  her  life  and  after  her 
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death  the  whole  amount  thereof  with  any  interest  then  due 
thereon  to  be  equally  divided  between  my  two  children  Wil- 
liam Alexander  Smith  and  Annie  F.  Michael  share  and  share 
alike/' 

Mrs.  Michael  filed  a  bill  in  equity  in  which  she  set  out  the 
provisions  of  the  will  and  alleged  that  the  executors  qualified 
and  filed  an  inventory  showing  that  the  entire  personal  estate 
amounted  to  $28,542.75,  of  which  $902.75  represented  the 
personal  effects  specifically  devised  to  the  widow;  that  they 
had  settled  an  account  showing  a  balance  in  their  hands  of 
$26,356.19,  which  was  according  to  the  account  turned  over 
to  the  widow  for  life.  It  is  then  alleged  that  under  the  mil 
the  property  on  the  farm,  appraised  at  $902.75,  and  one- 
third  of  the  residue  belonged  absolutely  to  the  widow,  and  the 
balance,  $16,968.96,  was  to  be  held  by  the  executors  and  in- 
vested as  provided  in  the  will — the  interest  to  be  paid  to  the 
widow  during  her  life,  and  at  her  death  to  be  divided  between 
her  and  her  son  William  A.  Smith.  It  then  states  that  she  is 
advised  that  the  said  sum  of  $16,968.96  is  held  by  the  execu- 
tors in  trust,  and  that  the  said  trust  should  be  administered 
under  the  orders  and  direction  of  the  Court  and  a  trustee  or 
trustees  to  be  appointed. 

A  demurrer  to  that  bill  was  filed  and  sustained,  but  the 
Court  retained  jurisdiction  and  granted  leave  to  the  plaintiff 
to  amend  the  bill.  An  amended  bill  was  filed,  in  which  it 
was  also  alleged  that  it  was  the  duty  of  the  defendants  to 
have  applied  to  the  lower  Court,  or  to  the  Orphans'  Court, 
for  directions  with  reference  to  the  administration  of  the 
trust,  but  they  failed  and  neglected  to  make  such  application ; 
that  they  had  ignored  the  plain  directions  of  the  will  in  dis- 
tributing the  whole  fund  to  the  widow  for  life;  that  the  action 
of  the  said  defendants  in  causing  such  a  distribution  of  the 
estate  has  grown  out  either  of  ignorance  or  design,  and  is 
liable  to  cause  confusion  and  possibly  to  make  litigation  nec- 
essary on  the  part  of  the  plaintiff  to  protect  her  rights ;  that 
the  defendants,  instead  of  investing  said  estate  with  such  ear 
marks  as  to  make  its  identification  easy  and  possible,  have 


Digitized  by 


Google 


14  SMITH  vs.  MICHAEL. 

opinion  of  the  Court.  [113 

been  investing  the  same  in  the  name  or  names  of  one  or  the 
other  of  them  as  individuals ;  that  when  said  executors  have 
fully  administered  said  estate  in  their  capacity  of  executors 
it  should  be  paid  into  the  hands  of  a  trustee.  It  then  goes  on 
to  allege  that  the  plaintiff  apprehends  and  therefore  charges 
that  the  assets  of  said  trust  are  in  danger  of  being  lost,  wasted 
or  misappropriated. 

After  an  answer  was  filed  and  testimony  was  taken,  the 
lower  Court  passed  a  decree  assuming  jurisdiction  over  the 
trust,  appointing  the  executors  trustees,  to  hold  the  fund  dis- 
tributed to  them  by  the  second  account,  requiring  them  to 
give  bond  in  the  penalty  of  $33,000.00,  and  to  file  a  detailed 
statement  of  the  funds  in  their  hands  showing  the  invest- 
ments, etc.,  and  ordering  that  the  "executors  forthwith  ac- 
count with  and  turn  over  to  themselves  as  trustees  under  this 
decree  all  funds  belonging  to  said  estate." 

After  the  demurrer  to  the  original  bill  had  been  sustained, 
and  before  the  amended  bill  had  been  filed,  the  executors 
filed  the  second  account  spoken  of  above  in  the  Orphans' 
Court,  in  which  they  were  allowed  for  the  personal  property 
turned  over  to  the  widow  ($902.75)  and  one-third  of  the 
residue  ($8,484.48)  left  the  widow  absolutely — showing  a 
balance  of  $16,968.96.  It  is  stated  in  that  account  that  the 
balance  was  to  be  held  by  them  during  the  life  of  said  Harriet 
E.  Smith,  that  the  income  was  to  be  paid  to  her  and  after  her 
death  to  be  equally  divided  between  the  son  and  daughter, 
and  it  also  states  that  "their  first  account  was  in  error  in 
stating  that  the  fund  of  $26,356.19  was  turned  over  to  the 
widow  for  life  which  was  not,  and  never  had  been  done." 

The  Court  below  was  of  the  opinion  that  Section  10  of 
Article  93  of  the  Code  was  applicable,  and  as  that  is  strenu- 
ously denied  by  the  appellants,  we  will  at  once  consider  that 
question.  It  begins  by  providing  that:  "Whenever,  under 
the  provisions  of  a  will,  it  shall  be  necessary  for  an  executor 
or  an  administrator  cum  iestamenia  annexo  to  retain  in  his 
hands  the  personal  estate,  or  any  part  thereof,  after  all  just 
claims  are  dischai^d,  as  where  money  or  some  other  thing  is 
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directed  to  be  paid  at  a  distant  period,  or  upon  a  contingency, 
any  Court  of  Equity  in  the  city  or  county,  or  the  Orphans' 
Court  shall  have  the  power,  on  the  application  of  such  execu- 
tor or  administrator,  or  of  a  party  interested,  to  decree  or 
give  directions  thereto;  and  it  shall  be  the  duty  of  such 
executor  or  administrator  to  apply  to  the  said  Court  of  Equity 
or  the  Orphans'  Court."  It  then  goes  on  to  give  the  Court  to 
which  application  is  made  certain  powers  over  it.  Unless  the 
provisions  in  the  will,  providing  for  the  investment  by  the 
executors,  etc.,  prevents  we  can  see  no  reason  why  this  section 
does  not  apply  to  this  case.  It  is  certainly  necessary  for  the 
executors  to  retaiii  in  hand  the  personal  estate  left  after  all 
just  claims  (including  the  widow's)  are  discharged,  and  if 
that  provision  in  the  statute  is  to  be  limited  by  the  clause,  "as 
where  money  or  some  other  thing  is  directed  to  be  paid  at  a 
distant  period,  or  upon  a  contingency,"  the  expression  must 
receive  a  reasonable  construction.  It  does  not  necessarily 
mean  a  fixed  distant  period,  and  if  a  will  in  express  terms  or 
by  necessary  implication,  requires  the  executors  to  hold  the 
property  during  the  life  of  a  tenant  for  life,  it  is  difficult  to 
understand  why  the  section  does  not  apply.  A  life  tenant 
may  live  for  twenty,  thirty  or  more  years — until  a  very  dis- 
tant period.  It  was  said  in  Gurdher  v.  State,  31  Md.  30 :  "It 
is  obvious  the  main  design  of  the  section,  and  the  object  to 
be  attained  by  the  exercise  in  every  case  of  the  power  thus 
conferred,  is  the  preservation  of  the  fund  so  as  to  secure  it 
to  those  who,  under  the  will,  or  by  law,  shall  bo  entitled  to 
receive  it  upon  the  arrival  of  a  prescribed  period,  or  the  hap- 
pening or  non-happening  of  the  designated  contingencies." 

There  may  be  some  apparent  conflict  between  the  cases  in 
this  State  as  to  the  application  of  the  law  embraced  in  this 
section,  but  they  can  be  easily  reconciled  when  the  facts  which 
controlled  those  decisions  are  considered.  It  may  be  well  to 
examine  some  of  them.  In  Ounther  v.  State,  supra,  there 
was  a  l^acy  of  $2,000.00  to  an  adopted  son  of  the  testator, 
"should  he  attain  the  age  of  twenty-one  years."  In  that  case 
a  guardian  was  appointed  for  the  minor,  and  the  Orphans' 
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Court  passed  an  order  empowering  the  administratoi  c.  t,  a, 
to  transfer  the  legacy  to  the  guardian.  The  Court  said :  "It 
is  made  the  duty  of  the  executor  or  administrator  having  the 
money  or  property  in  hand,  to  apply  to  the  Court  for  direc- 
tion in  the  premises,  and  on  such  application  the  Court  is 
clothed  with  yull  power  to  decree  or  direct  in  wha*  manner 
it  shall  he  disposed  of'  to  effect  the  contemplated  purpose ; 
but  the  mode  or  disposition  for  safe  keeping  and  security  is 
not  prescribed,  but  left,  in  each  case,  to  the  sound  discretion 
and  judgment  of  the  Court."  It  went  on  to  say:  "We  have 
no  doubt  the  simpler,  better  if  not  safer  practice  in  all  cases 
to  which  the  section  under  consideration  applies,  would  be  to 
order  the  executor  or  administrator  himself  to  retain  the 
fimds,  and  invest  them  in  some  safe  security  to  be  designated 
by  the  Court,  but  we  are  not  prepared  to  say  the  mode  here 
adopted  is  wholly  without  sanction  of  law,  and  the  order  in 
question  utterly  void  for  want  of  jurisdiction  in  the  Court  to 
pass  it."  It  held  that  payment  to  the  guardian  under  the 
order  relieved  the  administrator's  bond  from  further  liability. 
In  Reiman  v.  Peters,  2  Md.  104,  it  was  said  that  a  bequest 
of  an  annuity  to  a  widow  during  the  term  of  her  natural  life, 
"if  she  so  long  remains  my  widow,  but  not  otherwise,"  came 
within  the  operation  of  this  section.  In  Brady  v.  Brady,  78 
Md.  461,  the  bequest  was  to  the  widow  for  and  during. her 
natural  life,  with  power  to  receive,  take  and  collect  the  rents, 
issues  and  profits,  and  after  her  death  to  pay  a  legacy  of 
$16,000.00  to  the  testator's  son.  The  Court  held  that  the  ad- 
ministrator c,  t.  a.  should  have  invested  the  estate,  or  have 
retained  the  investment  as  made,  if  safe  and  reliable,  so  as  to 
secure  the  issues  and  profits  to  the  widow  for  life  and  the 
principal  after  her  death,  to  pay  the  son's  legacy.  It  was  then 
added:  "If  the  administrators  had  complied  with  the  pro- 
visions of  Article  93,  section  10  of  the  Code,  they  would  have 
foimd  complete  protection,  and  have  followed  the  plainly  ex- 
pressed' intention  of  the  testator."  In  that  will  it  was  pro- 
vided that  the  $16,000.00  to  be  paid  to  the  son  three  years 
after  the  death  of  the  testator's  wife,  and  other  provisions 
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looking  to  that  payment  showed  that  the  administrators  were 
to  hold  the  property  and  pay  the  legacy  after  the  life  estate 
had  expired. 

In  State  v.  Uewlett,  48  Md.  138,  the  testator  gave  the  resi- 
due of  his  estate  to  James  W.  Hewlett  in  fee,  upon  the  condi- 
tion that  he  should  pay  Jack  Q.  Hewlett,  the  sum  of  $5,000 
upon  the  arrival  of  the  latter  at  the  age  of  twenty-five  years, 
and  that  sum  was  declared  to  be  a  lien  or  charge  upon  the 
residue  of  the  estate,  so  given  to  James  W.  Hewlett.  The 
Court  held  that  section  10  of  Article  03  had  no  application. 
Chief  Judge  Bartol,  in  speaking  for  the  Court,  said: 
"Without  quoting  the  words  of  the  section  at  length,  it  is  suf- 
ficient to  say  that  it  applies  only  where  by  the  will,  'money 
or  some  other  thing'  is  directed  to  be  paid  at  a  distant  day,  or 
upon  a  contingency,  and  where  in  the  meantime,  the  legacy  is 
not  disposed  of,  hut  must,  by  the  terms  of  the  will,  or  other- 
wise, remain  in  the  hands  of  the  executor,  or  the  administrator 
c.  t.  aJ*  He  then  went  on  to  say  that  the  will  did  not  direct 
that  the  residue,  or  any  part  of  it,  should  remain  in  the  hands 
of  the  executors.  That  case  was  manifestly  not  within  this 
section,  as  the  executor  was  not  required  to  hold  either  money 
or  property  for  the  benefit  of  Jack  Q.  Hewlett,  but  the  residue 
of  the  testator's  estate  was  to  be  turned  over  to  James  W. 
Hewlett,  subject  to  the  charge  in  favor  of  Jack  Q.  Hewlett. 

The  case  of  State  v.  Robinson,  57  Md.  486,  is  somewhat 
peculiar,  and  differs  in  some  important  particulars  from 
some  later  cases  where  different  results  were  reached.  The 
testator  gave  to  his  wife  absolutely  the  household  furniture 
and  fixtures,  the  cash  on  hand  and  the  bills  receivable  of 
which  he  died  seized,  and  gave  to  her  a  leasehold  house  and 
lot  on  HoUins  street  and  two  leasehold  lots  on  Baltimore 
street,  in  the  City  of  Baltimore,  together  with  the  improve- 
ments, rents,  issues  and  profits  thereof  during  her  life.  He 
sold  the  Baltimore  street  property  in  his  lifetime,  and  a  part 
of  the  purchase  money  which  remained  due  at  his  death  was 
collected  by  the  executors  and  invested  in  United  States  bonds. 
The  Court  held  that  the  purchase  money  so  collected  passed 
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to  the  widow,  under  the  term  ^^bills  receivable  of  which  T 
Bhall  die  possessed,"  but  that  the  executors'  bond  was  liable 
for  the  proceeds  of  sale  of  the  Hollins  street  property,  which 
sale  was  made  by  them  imder  an  order  of  the  Orphans'  Court. 
Those  proceeds  of  sale  were  yiot  invested  by  the  executorsj 
but  they  charged  themselves  with  them.  If  they  had  in- 
vested them,  and  distributed  the  investments  to  Mrs.  Gregory 
for  life,  then  another  question  would  have  arisen,  for,  al- 
though it  is  not  discussed  in  that  case,  the  principle  we  refer 
to  has  been  distinctly  announced  in  later  cases. 

In  Siechrist  v.  Bose,  87  Md.  284,  the  testator  bequeathed 
to  ^fargaret  Bose  a  sum  of  money  for  life  and  after  her  death 
to  be  divided  equally  among  her  children  then  living.  The 
executors  filed  a  petition  in  the  Orphans'  Court  in  which, 
after  stating  their  readiness  to  pay  the  said  l^acy,  they 
prayed  for  an  order  directing  them  to  invest  the  money  "so  a^s 
to  meet  the  requirements  of  said  will  and  protect  the  interest 
of  all  the  parties  intereste<l  therein."  An  order  was  passed 
directing  the  executors  to  invest  the  sum  in  United  States, 
State  or  City  stock  in  the  name  of  the  legatee  for  life,  subject 
to  the  provisions  of  the  will.  The  executors  stated  an  account 
in  which  they  were  allowed  credit  for  the  amount  "invested 
under  an  order  of  the  Orphans'  Court  *  *  *  for  the  benefit  of 
Margaret  Siechrist  for  life  *  *  *  and  subject  to  the  provisions 
of  the  will  of  the  decedent." 

Subsequently  the  life  tenant  obtained  an  order  from  the 
Orphans'  Court  authorizing  her  to  surrender  a  certificate  of 
Baltimore  City  stock,  which  had  fallen  due,  and  receive  the 
money.  She  received  the  check  of  the  city,  but  the  record 
does  not  show  that  she  ever  reported  the  transaction  or  re- 
invested the  money.  The  remaindermen  prayed  the  Orphans' 
Court  to  require  the  surviving  executrix  to  show  how  the 
legacy  was  invested,  if  invested,  to  bring  the  investment  into 
Court,  and  if  not,  to  bring  the  money  into  Court.  The  an- 
swer alleged  that  the  sum  had  been  fully  administered,  and 
as  surviving  executrix  she  had  no  further  concern  in  it. 
The  Court  dismissed  the  petition  and  an  appeal  was  taken  to 
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this  Court.  lu  considering  the  question  after  quoting  from 
Evans  v.  Iglehart,  6  G.  &  J.  196,  and  citing  Wooten  v.  Burch, 
2  ^Id.  CL  196,  and  State  v.  Robinson,  supra,  we  said  that 
section  10  of  Article  9;]  "seems  to  be  an  application  of  the 
general  principle,  just  stated,  to  cases  where  it  is  necessary 
for  the  executor  to  retain  in  his  hands  the  personal  estate  or 
any  part  thereof,  'as  where  money  or  some  other  thing  is  di- 
rected to  be  paid  at  a  distant  period  or  upon  a  contingency.' '' 
And  again,  after  saying  that  the  Hewlett  case  was  held  not 
to  be  within  section  10,  "because  the  will  in  terms  or  by  im- 
plication did  not  require  that  the  fund  should  remain  in  the 
hnnds  of  the  executor,  but  was  expressly  bequeathed  to 
James/'  and  after  quoting  at  length  from  Guniher  v.  Stale, 
supra,  we  said :  "But  we  do  not  think  the  provisions  of  section 
10  of  Article  93  apply  to  this  ease.  Those  are  applicable, 
as  already  has  been  said,  to  cases  where  the  money  or  some 
other  thing  is  to  be  paid  at  a  distant  day  or  ui>on  a  con- 
tingency, and  must  cither  by  the  terms  of  the  will  or  of  neces- 
sity remain  in  the  hands  of  the  executor/'  The  opinion 
went  on  to  show  that  the  will  imposed  no  necessity  upon  the 
executor  to  retain  the  fund  or  to  secure  the  payment  of  the 
interest  to  the  legatee  for  life.  It  was  held  that  it  was  the 
duty  of  the  executors  to  invest  the  fund  in  accordance  with 
the  directions  of  the  Orphans'  Court  and  when  so  invested  no 
right  remained  in  the  executors  to  retain  it ;  that  "the  bequest 
was  to  Mrs.  Siechrist  for  life;  the  testator  intended  it  should 
be  her  property  for  that  period ;  she  therefore  was  entitled  to 
have  the  possession  of  it  for  that  period,  on  such  terms  as 
would  protect  the  interests  of  those  who  were  also  intercvsted 
in  the  fund.  What  she  did  with  it  after  she  received  it  was 
a  matter  that  could  not  concern  anyone  else  than  those  who 
were  to  take  the  fund  at  her  death.  If  her  treatment  of  it 
was  such  as  to  jeopardize  its  safety,  a  Court  of  Equity  on 
proper  application  has  full  power  to  require  such  security  to 
be  given  as  might  be  needed."  The  cases  of  Myers  v.  Safe 
Deposit  Co.,  73  Md.  413,  and  Oesterla  v.  Gaither,  90  Md.  40, 
are  to  the  same  effect. 
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We  have  thus  made  more  citations  and  quotations  from 
cases  in  this  State  than  is  usual,  because  of  the  apparent  mis- 
understanding as  to  what  the  law  is  on  the  subject  before  us* 
and  becaues  it  is  always  important  that  fiduciaries  imder- 
stand  their  rights  and  obligations.  The  following  conclusions 
may  be  drawn  from  previous  cases  and  from  what  we  have 
said: 

1.  Independent  of  Article  93,  section  10,  "where  the  sur- 
plus bequeathed  for  life  consists  of  money  or  property  whose 
use  is  conversion  into  money,  it  is  the  duty  of  the  executor  to 
invest  the  same  in  some  productive  fund,  or  it  must  be  put 
on  adequate  securities,  and  most  properly  under  the  direction 
of  the  Orphans'  Court,  or  a  Court  of  Equity,  so  that  the  divi- 
dends or  income  may  be  received  by  the  legatee  for  life  and 
the  principal  after  the  death  of  the  legatee  for  life,  may  be 
received  by  the  legatee  in  remainder."  Evans  v.  Tglehart, 
supra;  Wooten  v.  Burch,  supra,  quoted  \vith  approval  in 
State  V.  Robinson,  Siechri^t  v.  Base,  and  other  cases. 

2.  Section  10  of  Article  93  may  apply  to  a  legacy  for  life 
with  remainder  over  at  the  death  of  the  life  tenant,  and 
whether  it  does  apply  in  such  cases  generally  depends  upon 
whether  by  the  terms  of  the  will,  or  of  necessity  (in  order  to 
carry  out  the  intention  of  the  testator  as  shown  by  the  will), 
the  personal  estate  or  the  part  thereof  so  bequeathed  must  re- 
main in  the  hands  of  the  executor  or  administrator,  c.  t,  a. 
If  it  is  to  so  remain,  then  the  section  does  apply,  but  if  it  is 
simply  to  bg  invested  and  then  distributed  to  the  tenant  for 
life  to  be  held  under  the  terms  of  the  will,  then  ordinarily  it 
does  not  apply.  The  cases  of  Reiman  v.  Peters,  Gunther  v. 
State,  and  Brady  v.  Brady,  above  cited,  are  illustrations  of 
when  it  does,  and  those  of  Myers  v.  Safe  Deposit  Co.,  Siech- 
rist  V.  Bose,  and  Oesterla  v.  Gaither,  of  where  it  does  not  ap- 
ply, and  some  of  the  quotations  above  from  Siechrist  v.  Bose 
show  the  distinction. 

As  the  will  now  under  consideration  in  terms  directs  the 
executors  to  hold,  safely  keep  and  invest  this  residue,  and  to 
pay  over  to  the  widow  the  interest  thereon  during  her  life. 
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and  after  her  deah  to  divide  the  principal,  together  with  any 
interest  then  due,  between  the  son  and  daughter  of  the  testa- 
tor, we  can  have  no  doubt,  under  our  construction  of  it,  that 
section  10  of  Article  93  of  the  Code  does  apply  to  the  fund  in 
question,  and  the  executors  ought  to  have  applied  to  the  Or- 
phans' Court  or  to  the  lower  Court  for  directions  as  required 
by  that  statute.  Having  failed  to  do  so,  the  appellee,  as  a 
party  interested,  had  the  right  to  apply  to  either  of  those 
C^ourts,  and  having  selected  a  Court  of  Equity,  that  Court 
had  the  right,  and  it  was  its  duty  to  assume  jurisdiction. 

We  do  not  mean  to  hold  that  the  lower  Court  has  the  power 
to  wholly  ignore  the  terms  of  the  will,  but  in  so  far  as  thej 
can  be  safely  complied  with,  they  should  be  followed.  When 
the  statute  says  the  Court  shall  have  power  to  decree  or  direct 
*Svhat  part  of  the  personal  estate  shall  be  retained  or  appro- 
priated for  the  purpose,  and  in  what  manner  it  shall  be  dis- 
posed of,"  it,  of  course,  refers  to  cases  where  only  a  part  of 
the  personal  estate  is  to  be  so  held,  and  does  not  mean  that  it 
should  be  disposed  of  in  a  manner  contrary  to  a  will  which 
makes  provision  for  its  disposition.  When  however,  the  will 
provides,  that  no  bond  be  required  of  the  executor  and  one 
was  accordingly  given  for  only  such  penalty  and  conditions  as 
are  required  by  section  40  of  Article  93,  but  circumstances 
arise  which  in  the  judgment  of  the  Court  require  a  new  one 
to  be  given  with  a  greater,  penalty  and  other  conditions,  we 
think  a  Court  of  Equity,  after  having  taken  jurisdiction  of 
the  estate,  has  the  power  to  so  require.  The  presumption  is 
that  the  testator  knew  that  an  additional  bond  might  be  re- 
quired, and  indeed  it  may  be  assumed  that  he  expected  the 
Court  having  charge  of  the  fund  to  do  what  it  deemed  neces- 
sary or  proper  to  protect  it. 

Although  we  find  nothing  in  this  record  to  justify  a  sug- 
gestion or  belief  that  these  executors  were  intentionally 
guilty  of  any  wrongdoing,  the  fact  is  that  when  the  original 
bill  was  filed,  they  had  settled  an  account  in  pais  by  which 
they  credited  themselves  with  "balance  in  hands  of  executors 
turned  over  to  widow  for  life  under  will,  $26,350.19,"  the 
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widow  being  one  of  the  executors.  It  was  doubtless  owing  to 
a  misunderstanding  of  their  duty  in  the  premises,  but  under 
the  law  it  was  their  account,  and  they  are  legally  responsible 
for  the  mistake.  Such  a  mistake  might  result  in  serious  loss 
to  remaindermen — when  there  is  no  bond  for  their  protec- 
tion— and  such  a  serious  mistake  made  by  them  may  well 
suggest  the  danger,  not  to  say  ])robability,  of  their  making 
others,  unless  directed  by  a  Court  which  had  iK>wer  to  direct 
them,  and  we  can  not  say  there  was  no  danger  of  the  estate  or 
some  part  of  it  being  lost.  A  number  of  the  mortgages  were 
in  the  individual  name  of  Mr.  Smith,  and  were  only  assigned 
to  the  executors  the  day  the  testimony  was  taken,  and  while 
that  may  not  be  sufficient  to  justify  the  charge  that  any  part 
of  the  estate  had  been  wasted  (State  v.  Chsstoii,  51  Md.  352), 
it  does  show  that  the  executors  deemed  their  individual  re- 
sponsibility sufficient  to  jirotect  the  estate,  which  is  not  what 
parties  interested  in  estates  are  required  to  rely  on.  So,  al- 
though we  have  no  reason  to  believe  from  the  record  that  the 
executors  were  not  thoroughly  honest,  and  were  not  acting  as 
they  supposed  they  had  the  right  to  act,  there  were  circum- 
stances which  justified  the  Court  in  requiring  a  bond  to  be 
given,  to  which  the  appellee,  or  anyone  interested,  could  look 
instead  of  merely  to  the  personal  responsibility  of  the  execu- 
tors. It  is  unfortimate  that  such  diiferences  should  arise  be- 
tween members  of  a  family — especially  as  they  might  readily 
have  been  avoided  by  more  consideration  being  sho\vn  to  each 
other  by  the  appellee  and  her  brother,  but  Courts  must  deal 
with  cases  as  they  find  them.  The  course  pursued  by  the  ap- 
pellee was  not  necessarily  a  reflection  upon  the  integrity  of 
the  appellants,  and  it  will  be  better  for  all  parties  to  have  the 
benefit  of  the  direction  and  protection  of  a  Court  of  Equity — 
especially  if  their  unfriendly  relations  continue.  Of  course 
restating  the  account  after  the  original  bill  was  filed,  and  the 
Court  of  Equity  had  taken  jurisdiction,  cannot  aflfect  the 
right  of  the  appellee  to  have  the  estate  administered  by  the 
Court  of  Equity  instead  of  by  the  Ori)hans'  Court.  Xor  can 
an  offer  by  the  appellants  to  turn  over  one-half  of  the  fund  to 
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the  appellee  oust  the  jurisdiction  of  the  Court,  or  require  her 
to  accept  it  before  it  is  due  under  the  will. 

From  what  we  have  said,  it  will  be  seen  that  in  our  judg- 
ment the  Court  below  was  right  in  taking  jurisdiction  and 
requiring  a  bond,  but  we  are  of  the  opiniou  that  there  was 
error  in  appointing  trustees.  It  is  true  those  who  are  execu- 
tors are  named  as  trustees,  but  the  decree  in  effect  removed 
them  as  executors.  The  statute  does  not  contemplate  or 
authorize  that,  but  on  the  contrary  means  that  the  executors 
shall  act  unless  there  be  some  peculiar  circumstances  which 
justify  the  Court  in  appointing  trustees.  The  will  directs 
that  the  residue  should  be  held  by  ihe  executors ^  and  kept 
safely,  and  profitably  invested  in  good  interest-bearing  securi- 
ties, as  they  (the  executors)  may  deem  best.  Without  pn.*- 
longing  this  opinion  by  a  further  discussion  of  that  subject, 
some  of  the  cases  we  have  already  cited  show  such  to  be  the 
case.  Among  others  are  Reiman  v.  Peters,  State  v.  Robinson, 
Brady  v.  Brady  and  Siechrist  v.  Bose,  There  may  be  some 
circumstances  which  authorize  the  Court  to  direct  the  fund 
to  be  paid  over  to  another  by  an  executor  or  administrator  c. 
^.  a.,  as  was  done  in  Ounter  v.  State,  but  in  this  case  the  will 
clearly  contemplates  that  the  executors,  as  such,  act.  We 
might  say,  as  was  said  in  Reiman  v.  Peter:  ^'These  acts  are 
to  be  performed  by  them  in  the  capacity  of  executors/' 

It  follows  that  the  decree  must  be  revei*sed  in  part,  and 
affirmed  in  part,  and  the  cause  remanded  so  that  a  new  decree 
may  be  passed  in  accordance  with  this  opinion.  We  will 
under  the  circumstances  direct  that  the  costs  be  paid  out  of 
the  fund. 

Decree  reversed  in  part  and  affirmed  in 
part,  and  cause  remanded  in  order  that 
a  deci^ee  may  he  passed  in  accordance 
with  this  opinion,  the  costs  to  be  paid 
out  of  ihe  fund. 
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WILLIAM  T.  WARBURTON,  TRUSTEE,  vs.  ELIZA- 
BETH ROBINSON. 

Appeal — Presumption  Against  Appellant  When  Record  is  Not 
Transmitted  Within  the  Time  Prescribed. 

When  the  transcript  of  a  record  on  an  appeal  has  not  been 
transmitted  to  this  Court  within  the  time  prescribed  by  law, 
the  effect  of  Code,  Art.  5,  sec.  40,  is  to  create  a  presumption 
that  the  appellant  was  responsible  for  the  delay,  and  to  im- 
pose upon  him  the  burden  of  showing  that  the  failure  to 
forward  the  record  in  due  time  was  not  the  result  of  his  own 
neglect,  but  was  due  to  the  fault  of  the  Clerk  of  the  lower 
Court  or  of  the  appellee. 

In  this  case,  the  affidavit  of  the  appellant  and  that  of  the  Clerk 
of  the  lower  Court  contradicted  one  another  as  to  the  respon- 
sibility for  the  delay  in  sending  up  the  record,  and  it  is  ruled 
that,  under  the  circumstances,  the  appellant  has  failed  to  re- 
but the  presumption  that  this  delay  was  caused  by  him. 

If  appellant's  counsel  promised  the  Clerk  of  the  lower  Court  to 
designate  the  papers  which  should  be  included  in  the  record 
on  appeal,  and  failed  to  do  so  until  it  was  too  late  to  make 
and  forward  the  record  in  the  time  allowed,  he  will  not  be 
relieved  from  the  consequence  of  this  omission  merely  be- 
cause he  had  incorporated  a  formal  order  for  the  transmis- 
sion of  the  record  in  the  prayer  for  appeal. 

Decided  March  SJsl,  1910. 

Appeal  from  the  (Mreuit  Court  for  Cecil  (Vunty. 

The    cause   was    argued    before    Boyd,    C.    J.,    T^riscok. 
ScHMrcKEij,  T^iKKK.  T^()^r AS.  Pattisox  and  Utxer,  TJ. 

Edgar  Allan  Poe,  for  the  appellant. 
William  S.  Evans,  for  the  appellee. 
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Urneb,  J.,  delivered  the  opinion  of  the  Court. 

A  motion  has  been  filed  for  the  dismissal  of  this  appeal  he- 
cause  the  record  was  not  transmitted  within  the  time  limited 
by  section  33  of  Article  5  of  the  Code  of  Public  General  Laws. 
The  appeal  was  entered  on  September  14th,  1909,  but  the 
record  was  not  sent  to  this  Court  until  the  18th  of  the  follow- 
ing December  after  the  expiration  of  the  prescribed  period  of 
three  months. 

It  is  provided  by  section  40  of  Article  6  of  the  Code  that 
"no  appeal  shall  be  dismissed  because  the  transcript  shall  not 
have  been  transmitted  within  the  time  prescribed,  if  it  shall 
appear  to  the  Court  of  Appeals  that  such  delay  was  occasioned 
by  the  neglect,  omission  or  inability  of  the  clerk  or  appellee ; 
but  such  neglect,  omission  or  inability  shall  not  be  presumed, 
but  must  be  shown  by  the  appellant." 

This  provision  of  the  Code  imposes  upon  the  appellant  the 
burden  of  showing  that  the  failure  to  forward  the  record  with- 
in three  months  after  the  entry  of  the  appeal  was  not  the  re- 
sult of  his  own  noglcH^t,  but  was  due  to  the  default  of  the  clerk 
or  appellee.  Parsons  v.  Padgett,  65  Md.  356;  Willis  v. 
Jones,  57  Md.  362 ;  Estep  v.  Tuck,  109  Md.  528 ;  M,  D,  & 
V.  Ry.  Co.  V.  Hammond,  110  Md.  124. 

In  the  absence  of  proof  that  the  clerk  or  appellee  was  delin- 
quent the  presumption  is  that  the  appellant  was  resi>on8iblc 
for  the  delay,  and  he  must  satisfy  the  Court  that  by  proper 
diligence  the  record  could  not  have  been  prepared  and  trans- 
mitted in  time.  EweU  v.  Taylor,  45  Md.  573;  N.  0.  R.  R. 
Co.  V.  Rutledge,  48  Md.  262 ;  Mason  v.  Gauer,  62  Md.  263. 

As  was  said  in  Steiner  v.  Harding,  88  Md.  343 :  "The  de- 
lay in  transmitting  the  record  cannot  be  presumed  to  be  the 
fault  of  the  clerk.  Indeed,  whenever  such  a  delay  occurs  the 
appellant  must,  to  save  the  appeal  from  being  dismissed,  af- 
firmatively show  that  the  delay  was  occasioned  by  the  neglect, 
the  omission  or  the  inability  of  the  clerk.  The  prima  facie 
evidence  requiring  the  Court  under  its  rules  to  dismiss  an 
appeal  is  furnished  when  the  fact  appears  that  more  than 
three  months  have  elapsed  between  the  date  of  the  entry  of  the 
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appeal  and  the  date  of  the  transmission  of  the  record ;  and  this 
prima  facie  evidence  must  be  rebutted  and  overcome  by  the 
appellant." 

In  the  present  instance  we  have  been  unable  to  reach  the 
conclusion,  from  the  affidavits  filed,  that  the  burden  imposed 
by  the  law  upon  the  appellant  has  been  sustained. 

There  is  an  absolute  contradiction  between  the  clerk  and 
the  appellant  as  to  the  responsibility  for  the  delay.  The  ap- 
peal was  from  an  order  sustaining  exceptions  to  the  fourth 
report  of  the  auditor  in  proceedings  relating  to  a  continuing 
trust,  and  the  record  as  a  whole  was  voluminous.  The  de- 
puty clerk  who  had  charge  of  appeals  from  the  Court  below 
deposed  that  he  notified  the  appellant,  who  was  one  of  the 
counsel  in  his  own  behalf,  that  he  was  prepared  to  make  out 
and  transmit  the  record  and  requested  him  to  designate  such 
portions  as  he  desired  to  be  included  in  the  transcript,  and 
that  the  appellant  promised  to  do  so,  but  did  not  indicate  what 
should  go  into  the  record  until  on  or  about  December  18th. 
1909,  when  he  gave  the  requisite  directions,  but  that  it  was 
not  then  possible  to  make  out  and  transmit  the  record  within 
the  time  limited"  by  the  Code.  The  deputy's  affidavit  was  sup- 
plemented by  the  deposition  of  IMr.  Drennen,  who  was  clerk 
at  the  time  of  the  appeal,  to  the  effect  that  the  appellant,  al- 
though requested  so  to  do,  failed  to  give  any  directi<ms  as  to 
what  part  of  the  proceedings  should  be  incorporated  in  the 
record  for  transmission  to  this  Court  until  after  the  expiration 
of  the  deponent's  term  of  office  on  December  Gth,  1909.  Both 
of  these  affiants  declare  that  the  delay  in  sending  up  the  rec- 
ord was  not  occasioned  by  any  neglect,  omission  or  inability  of 
the  clerk,  but  that  it  would  have  been  made  and  transmitted 
within  the  time  limited  by  law  if  the  appellant  had  given  di- 
rections in  time  as  to  what  should  be  included.  While  Mr. 
Drennen's  tenn  as  clerk  ended  about  a  week  before  the  three 
months  succeeding  the  date  of  the  appeal  expired,  yet  the 
deputy  in  charge  of  the  appeal  was  continued  in  office,  and 
his  deposition  applied  to  the  whole  period. 
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The  appellant  has  deposed  that  after  filing  the  formal 
order  for  the  appeal  and  the  transmission  of  the  record  he  had 
DO  conversation  with  the  clerk  or  his  deputy  on  the  subject 
until  shortly  before  Mr.  Drennen's  term  expired,  when  he 
asked  the  deputy  clerk  whether  the  record  had  been  prepared ; 
that  the  deputy  replied  that  it  had  not,  but  that  he  would  see 
that  it  was  made  up  in  time;  that  on  or  about  December  13th 
the  deputy  requested  him  to  indicate  what  was  to  go  in  the 
record,  and  this  was  the  first  time  that  such  a  request  had 
been  made;  that  he  did  nothing  to  cause  the  delay  or  to  pre- 
vent the  clerk  from  complying  with  the  order  for  the  trans- 
mission of  the  record;  and  that,  relying  upon  the  order,  he 
supposed  the  record  would  be  made  up  within  the  time  pre- 
scribed by  law. 

It  is  manifestly  impossible  to  reconcile  these  conflicting 
affidavits.  If  the  appellant  promised  to  designate  what  was 
to  be  included  in  the  record  and  failed  to  do  so  until  it  was 
too  late  to  make  and  forward  the  transcript  in  time,  he  could 
not  be  relieved  of  the  consequence  of  this  omission  merely  be- 
cause he  had  incorporated  a  formal  direction  for  the  transmis- 
sion of  the  record  in  the  prayer  of  appeal.  Such  an  order 
given  at  the  time  the  appeal  is  taken  could  not  have  the  effect 
of  discharging  the  burden  which  the  law  places  upon  an  ap- 
pellant to  show  that  the  delay  in  sending  up  the  record  is  duo 
to  the  default  of  the  clerk  or  appellee.  Steiner  v.  Harding. 
S2ipra. 

In  the  situation  with  which  we  here  have  to  deal  it  is  not 
necessary  for  us  to  assume  the  unwelcome  task  of  discrimi- 
nating between  the  affiants,  who  are  presumed  to  be  of  equal 
credibility,  and  of  determining  whose  delinquency  occasioned 
the  delay,  because  it  is  abvious  that  the  question  must  be 
disposed  of,  as  already  indicated,  upon  the  ground  that  the 
appellant  has  not  furnished  a  preponderance  of  evidence  to 
satisfy  the  burden  of  proof  to  which  he  is  subjected.  As  the 
contradictory  depositions  may  be  regarded  as  neutralizing 
each  other,  the  case  is  controlled  by  the  presumption  against 
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the  appellant  which  the  law  creates  and  which  reiinires  that 
the  appeal  be  dismissed. 

If,  however,  the  appeal  could  be  entertained,  we  should  af 
firm  the  order  from  which  it  was  entered.  The  question  in- 
volved is  whether  the  appellant  as  trustee  appointed  by  decree 
to  sell  property  under  a  mortgage,  invest  the  proceeds,  and 
pay  the  income  to  the  appellee  during  her  life  on  account  of 
an  annuity  which  the  mortgage  secured,  is  entitled  to  an  al- 
lowance out  of  the  trust  funds  for  counsel  fees  incuiTed  by 
him  in  opposing,  with  the  remaindermen,  the  appellee's  un- 
successful eflfort  to  have  the  corpus  applied  so  far  as  necessary 
to  supply  the  deficiency  of  the  income  in  providing  the  speci- 
fied amount  of  the  annuity.  We  should  have  no  difficulty  in 
approving  the  determination  of  the  Court  below  that  it  was 
not  the  duty  of  the  trustee,  under  the  conditions  shown  by  the 
record,  to  participate  in  this  litigation  between  the  parties  en- 
titled to  the  trust  fund  over  the  question  of  its  application, 
and  that  counsel  fees  incurred  in  antagonizing  the  claim  of 
the  annuitant  cannot  properly  be  paid  out  of  the  income  to 
which  she  is  entitled  or  out  of  the  corpus  during  the  existence 
of  her  life  estate.  This  conclusion  is  entirely  in  accord  with 
the  rule  applied  in  B.  &  0.  7?.  R,  Co.  v.  Brown,  79  Md.  442 ; 
McOraw  v.  Canton,  74  Md.  554:  Title  Co.  v.  Burdette^  104 
Md.  6()():  Ohio  Life  Insurai^ce  Co.  v.  Wiiw,  4  Md.  Ch.  259. 

Appeal  dismissed. 
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ANNA  GOLDBERG  vs.  MORRIS  NOVICKOW  et  al. 

Marlret  Stalls — Injunction  to  Restrain  Execution — Bill  to  Va- 
cate Assignment  of  Market  Stall — Evidence. 

A  right  to  use  and  occupy  a  market  stall  is  an  easei-ient  which 
may  be  transferred  by  bill  of  sale. 

No  injunction  will  be  granted  to  restrain  the  execution  of-  a 
judgment  which  has  already  been  executed. 

Plaintiff's  bill  alleged  that  she  was  the  owner  of  a  market  stall ; 
that  the  defendant  claimed  to  be  the  owner  of  the  stall  under 
a  bill  of  sale  alleged  to  have  been  executed  by  her  and  pro- 
viding that  she  should  occupy  the  same  as  tenant  at  a  weekly 
rental;  that  she  had  never  executed  the  alleged  bill  of  sale, 
and  that  the  defendant  had  obtained  by  fraud  a  judgment 
against  her  for  the  restiution  of  the  stall  and  for  rent  claimed 
to  be  due.  The  bill  prayed  that  the  bill  of  sale  for  the  stall 
and  the  judgment  be  declared  null  and  void ;  that  the  defend- 
ant be  enjoined  from  executing  the  judgment  and  from  inter- 
fering with  plaintiff's  possession  of  the  stall.  Held,  upon  an 
examination  of  the  evidence,  that  the  allegations  of  the  bill 
are  not  sustained,  but  that  the  plaintiff  had  duly  executed 
the  bill  of  sale  of  the  stall  and  that  the  judgment  had  not 
been  obtained  by  fraud. 

Decided  March  Slst,  1910. 

Apj)eal  from  the  Circuit  Court  of  Baltimore  City  (IIeuis- 
LEE^  J.). 

The     cause     was     argued     before     Briscoe,     Pearce, 
ScHMUcKER,  Burke,  Thomas,  Pattison  and  T^rxer,  JJ. 

Uortoii  S.  Smith  and  Israel  8.  Gomborov  (with  whom  was 
Stephen  P.  Campbell  on  the  brief),  for  the  appellant. 

Linwood  L.  Clark,  for  the  appellees. 
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Briscoe,  J.,  delivered  the  opinion  of  the  Court. 

The  bill,  in  this  case,  was  filed  on  the  6th  day  of  Januarj', 
1909,  in  the  Circuit  Court  of  Baltimore  City,  by  Anna 
Cooper,  now  Anna  Goldberg,  the  appellant,  a  sister,  against 
the  api)ellee,  a  brother,  to  vacate  and  set  aside,  a  bill  of  sale 
puqiorting  to  have  been  executed  on  the  26th  day  of  Decem- 
ber, 1895,  by  the  appellant,  conveying  and  transfering  to  the 
appellee,  all  her  right,  title  and  interest  in  and  to  a  market 
stall,  situate  in  Belair  Market,  Baltimore  City,  and  known 
as*  Fish  Stall  No.  Y.  A  certified  copy  of  the  bill  of  sale,  from 
one  of  the  Land  Record  Books  of  Baltimore  City  where  re- 
corded is  filed  as  Plaintiff's  Exhibit  No.  1,  and  is  as  follows: 
"I,  Anna  Cooper,  of  Baltimore,  in  the  State  of  Maryland,  in 
consideration  of  the  sum  of  three  hundred  dollars  paid  me  by 
Morris  Xovickow,  of  the  State  and  City  aforesaid,  do  hereby 
bargain  and  sell  to  the  said  Morris  Novickow  the  following 
property:  one  stall  at  Belair  Market,  in  said  City,  known  and 
described  as  fish  stall  No.  7,  with  all  right,  title  and  interest 
appertaining  thereto,  the  said  Anna  Cooper  to  retain  posses- 
sion and  use  the  above  designated  stall  for  the  purpose  of  sell- 
ing fish  thereon  at  a  weekly  rental  of  one  50/100  dollars 
(1  5t)/100),  payable  in  advance  to  the  aforesaid  Morris  No- 
vickow. 

Witness  my  hand  and  seal  this  26th  day  of  December,  1895. 

her 
Witness:  Anna  (X)  Cooper.     (Seal) 

Tros.  C.  Bait.ey."  mark 

This  bill  of  sale  appears  to  have  been  duly  acknowledged 
by  Anna  Cooper,  on  the  26th  of  December,  1895,  before 
Thomas  C.  Bailey,  a  Justice  of  the  Peace,  of  the  State  of 
Maryland,  in  and  for  Baltimore  City  and  the  proper  affidavit 
wa^;  made  by  Morris  Novickow  that  the  consideration  therein 
set  forth  was  true  and  bona  fide  as  therein  stated.  It  was 
properly  recorded  on  the  same  day  of  its  execution  amona: 
the  Land  Records  of  Baltimore  City. 

The  bill  also  seeks  to  have  declared  null  and  void,  a  judg- 
ment obtained  by  the  appellee  against  the  appellant,  before 
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William  J.  Cook,  a  Justice  of  the  Peace,  of  the  State  of 
Maryland,  in  and  for  Baltimore  City,  in  the  following  words 
and  figures : 

''Dc<?ember  15th,  1908,  parties  api)eared,  trial  had  in  favor 
of  plaintiff  for  the  restitution  of  the  premises,  fish  stall  No. 
7,  Belair  Market,  and  nine  hundred  and  eighty-eight  dollars 
rent  found  due. 

"Witness  my  hand  and  seal. 

William  J.  Cook,  J.  P." 

"In  the  case  of  Morris  I^ovickow  against  Anna  Cooper, 
Stall  7,  fish  market,  Belair  Market.    Docket  A.,  No.  226." 

''Return  of  Constable,  in  the  warrant  of  summary  eject- 
ment." 

■'* Property  turn  over  to  plaintiff,  Win.  E.  Shiil,  Consta- 
ble." 

The  bill  charges:  first,  that  the  appellant  is  the  occupant 
and  licensee  of  Stall  No.  7,  in  Belair  Mamet,  Baltimore; 
second,  that  the  stall  is  the  property  of  the  estate  of  Jonas 
Cooper,  her  deceased  husband,  late  of  Baltimore  City ;  third, 
that  the  paper  writing  purporting  to  be  a  bill  of  sale,  from 
her  (Anna  Cooper,  now  Anna  Goldberg),  to  iloms  Novic- 
kow,  the  appellee,  was  filed  for  record  in  the  Superior  Court 
of  Baltimore  City;  fourth,  that  this  paper  writing  was  not 
executed  by  her,  nor  by  anyone  with  her  consent  even,  if 
she  had  the  right  to  convey  it,  which  is  denied ;  fifth,  that  the 
jndpniict  rendered  by  Wm.  J.  Cook,  a  Justice  of  the  Peace, 
on  the  15th  day  of  December,  1908,  in  favor  of  the  appellee 
against  her,  for  the  possession  and  restitution  of  the  stall,  and 
for  rent,  was  obtained  through  false  representations  and  fraud 
of  the  appellee;  and,  sixth,  that  immediately  after  the  rendi- 
tion of  the  judgment,  William  E.  Shul,  a  Constable  of  Bal- 
timore City,  "attempted  under  the  judgment,  to  evict  and 
])nt  away  from  the  stall,  the  appellant,  to  the  great  detriment 
of  her  business,  and  to  her  inconvenience." 

The  prayer  of  the  bill  is:  first,  that  the  bill  of  sale  and 
judgment  be  declared  null  and  void ;  second,  that  the  defend- 
ants be  enjoined  from  interfering  with  the  possession  of  the 
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stall;  third,  that  an  injunction  be  granted  restraining  the  de- 
fendants or  any  other  person  from  interfering  with  her  peace- 
ful and  quiet  possession  of  the  stall ;  and,  fourth,  a  prayer  for 
general  relief. 

Subsequently,  on  the  I2th  of  Januarv^  1909,  the  defend- 
ant, ^forris  Xovickow,  answered  the  bill,  wherein  he  avers, 
that  the  appellant  until  January  6th,  1909,  occupied  the  stall 
in  controversy  as  the  appellee's  tenant,  that  on  the  last  named 
date,  she  was  legally  ejected  under  a  writ  of  restitution  and 
the  appellee  put  in  lawful  possession  of  the  stall,  and  still 
holds  possession  of  it.  He  denies  that  the  stall  is  the  prop- 
erty of  the  estate  of  Jonas  Cooper,  deceased,  but,  avers  that 
he  has  owned  the  same,  since  the  26th  of  December,  1895, 
the  date  of  the  bill  of  sale.  He  admits  the  averments  of  para- 
graph three  of  the  bill,  and  further  states,  that  he  paid  M. 
J.  Seoggins,  of  Baltimore  City,  for  his  sister,  the  considera- 
tion of  $300  and  that  the  appellant  executed  the  bill  of  sale 
selling  the  stall  to  him,  and  agreed  (which  agreement  is  in- 
corporated in  the  bill  of  sale)  to  remain  in  possession  and  to 
pay  the  sum  of  $1.50  rent  per  week,  but  that  she  has  failetl 
to  comply  with  the  c6ntract,  in  every  respect.  He  further 
positively  avers,  that  the  bill  of  sale  was  duly  executed  by 
the  appellant,  that  it  was  signed,  sealed  and  acknowledged  by 
her  before  Thomas  C.  Bailey,  a  Justice  of  the  Peace,  and 
was  duly  witnessed  by  him.  He,  also  denies,  the  allegations 
of  fraud  and  misrepresentation  charged  in  the  fifth  para- 
graph of  the  bill,  but  admits  the  obtention  of  the  judgment 
for  restitution  of  the  stall  and  the  execution  of  the  same  by 
the  constable. 

The  general  replication  was  filed  to  the  answer  and  testi 
mony  was  taken  on  both  sides.     And  from  a  decree  of  the 
Circuit  Court  for  Baltimore  City,  passed  on  the  14th  ot 
July,   1909,  dismissing  the  plaintiflF's  bill,  this  appeal  has 
been  taken. 

We  are  of  opinion,  after  a  careful  examination  of  the 
testimony  set  out  in  the  record,  in  this  case,  that  the  proof 
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fails  to  sustain  the  all^ations  of  the  plaintiffs  bill  and  the 
Court  below  oommitted  no  error,  in  dismissing  the  bill. 

The  uncontradicted  testimony  of  the  witness,  McRae,  the 
Market  Master,  was  to  the  effect,  that  on  the  26th  of  Decem- 
ber, 1896,  the  plaintiff  was  the  holder  of  the  stall  here  in 
question,  that  according  to  the  oflBcial  records  of  the  holders 
of  the  different  markets,  in  the  Comptroller's  office  of  Bal- 
timore City,  M.  J.  Scoggins  appears  to  have  transferred  the 
stall,  to  Anna  Cooper,  the  plaintiff,  on  December  24th,  1895, 
and  this  entry  was  made  in  pursuance  to  an  order  of  the 
Mayc  and  City  Council  of  Baltimore.  He,  also,  testified, 
that  the  stall  according  to  the  record  of  entry  of  the  stall,  in 
the  Comptroller's  office,  this  stall  originally  belonged  the 
following  in  order :  to  Solomon  Phillipps,  Jonas  M.  Cooper, 
Old  Town  Bank,  S.  R.  Scoggins,  M.  J.  Scoggins,  Anna 
Cooper;  that  Jonas  Cooper,  according  to  the  books,  did  not 
own  the  stall  on  the  24th  of  December,  1898,  and  there  were 
three  owners  of  the  stall  between  Jonas  Cooper,  and  the  plain- 
tiff, Anna  Cooper. 

The  witness  Byles,  a  clerk  of  the  Belair  Market,  testified, 
that  according  to  the  record  book  of  Belair  Market  Anna 
Cooper,  appears  to  be  the  "rightful  owner"  of  the  stall. 

There  was  also  testimony  to  the  effect  that  the  plaintiff 
was  the  last  holder  of  the  stall  and  was  the  present  owner  of 
the  license  in  December,  1908,  and  that  she  had  been  trading 
at  the  stall  for  the  past  ten  years. 

The  plaintiff's  testimony  that  the  stall  was  the  property 
of  Jonas  Cooper,  her  deceased  husband  and  not  her  property 
is  not  supported  by  the  evidence.  On*  the  contrary,  it  is  not 
only  contradicted  by  the  Record  evidence,  but  by  the  direct 
testimony  of  other  witnesses  in  the  case. 

Besides  this,  the  appellant  was  and  had  been  in  the  posses- 
sion of  the  stall  prior  to  the  date  of  the  bill  of  sale,  and  had 
such  a  title  to  it  as  could  be  transferred  by  bill  of  sale.  At 
least,  she  is  not,  under  the  facts  of  this  case,  in  a  position  to 
assert  an  adverse  holding  as  against  the  appellee. 

VOL.  113  8 
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In  Rose  v.  Baltimore,  51  Md.  256,  this  Court  said:  The 
purchase  of  these  stalls  in  a  public  market  like  the  purchase 
of  a  pew  in  a  church,  does  not  confer  on  the  purchaser  an  ab- 
solute property  but  a  qualified  right  only.  The  right  ac- 
quired is  in  the  nature  of  an  easement  in,  not  a  title  to,  a 
freehold  in  the  land,  and  such  right  or  easement  is  limited  in 
duration  to  the  existence  of  the  market  and  is  to  be  under- 
stood as  acquired  subject  to  such  changes  and  modifications 
in  the  market,  during  its  existence  as  the  public  needs  may 
require.  The  purchase  confers  an  exclusive  right  to  occupy 
the  particular  stalls,  with  their  appendages,  for  the  purpose 
of  the  market  and  none  other. 

In  the  Border  State  Saving  hist.  v.  Wilcox,  63  Md.  525, 
it  is  said :  It  is  a  valuable  right.  It  is  transferable — an  aliena- 
ble right.  It  is  a  species  of  property  which,  in  practice,  it 
seems,  is  used  as  collateral  security  for  loans.  And  in  Green 
V.  Western  Nat.  Bank,  86  Md.  290,  it  was  held,  that  a  mar- 
ket stall  was  an  interest  issuing  out  of  the  realty  of  determin- 
able duration,  such  as  a  term  of  years,  for  which  it  may  be 
granted  or  during  the  existence  of  the  market.  It  is  a  chattel 
real  and  personal  property,  and  therefore  liable  for  the  debts 
of  the  owner  and  subject  to  seizure  and  sale  under  a  fieri 
facias.  Hatch  v.  Pendergast,  15  Md.  259;  2  Blackstone 
386 ;  2  Tidds  Practice  1039 ;  Pfefferling  v.  M.  &  C.  C.  of 
Balto.,  88  Md.  4. 

As  regards  the  second  question,  that  the  plaintiff  never 
executed  the  bill  of  sale  nor  by  anyone  with  her  consent,  we 
think,  there  can  be  no  serious  doubt. 

There  is  no  evidence  whatever  of  the  forgery  of  the  signa- 
ture of  the  plaintiff  to  the  bill  of  sale,  except  the  testimon;y 
of  the  plaintiff  herself,  that  she  did  not  owe  the  money  and 
did  not  make  her  mark  to  the  signature  Anna  Cooper,  as  wit- 
nessed by  the  Justice  of  the  Peace.  In  this,  she  is  flatly  con- 
tradicted by  the  witness  Max  Marcks  and  the  defendant,  both 
of  whom  were  present,  in  the  office  of  the  Justice  of  the 
Peace,  at  the  date  of  the  transaction  and  who  testified,  that 
the  Justice  of  the  Peace  wrote  her  name  to  the  bill  of  sale, 
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and  "she  touched  the  pen."  This  being  the  nature  and  char- 
acter of  the  testimony,  it  is  dear,  we  think,  that  the  plain- 
tiff has  failed  to  discharge  the  burden  of  proof,  resting  upon 
her  to  establish  the  fact,  that  she  did  not  sign,  seal  and  ac- 
knowledge the  bill  of  sale,  according  to  the  certificate  attached 
to  it,  by  the  Justice  of  the  Peace  and  that  her  signature  there- 
to was  a  forgery. 

Nor  do  we  find  any  evidence  in  the  record,  to  sustain  the 
all^ations  of  the  fifth  paragraph  of  ^ie  bill  of  complaint, 
that  the  judgment  obtained  before  Wm.  V.  Cook,  J.  P.,  on 
the  15th  day  of  December,  1908,  by  the  appellee  against  the 
appellant  for  the  possession  of  the  stall,  and  a  certain  amount 
of  rent  due,  was  rendered  through  false  representations  and 
fraud. 

It  appears,  from  the  record,  that  this  judgment,  ^^ Morris 
Novickow  V.  Anna  Cooper,  Stall  7,  Fish  Market,  Belair 
Market,  Docket  A,  No.  226,'^  is  now  pending,  on  appeal  from 
the  Magistrate,  in.  the  Baltimore  City  Court,  and  as 
far  as  this  record  shows,  has  not  been  disposed  of.  What- 
ever  defense  the  plaintiff  here,  may  have,  or  can  present  to 
this  judgment,  can  be  availed  of  and  asserted  in  that  Court. 
It  is  quite  clear,  that  a  Court  of  Equity  will  not,  imder  the 
circmAstances  of  this  case,  grant  the  relief,  here  asked,  even 
if  sustained  by  proof,  because  otherwise  there  would  be  no 
end  to  litigation.  Maryland  Steel  Co.  v.  Mamey,  91  Md. 
361 ;  Park  Asso.  v.  Shartzer,  83  Md.  12. 

There  are  other  objections  to  the  bill  which  apply  to  all 
tho  relief  sought,  which  might  be  pointed  out,  but  it  is  not 
necessarj^  to  do  so.  It  is  manifest,  the  bill  does  not  comply 
with  those  requirements  necessary  to  entitle  the  appellant,  to 
an  injunction.  It  could  not  be  granted  to  restrain  the  execu- 
tion of  the  judgment,  because  according  to  the  uncontradicted 
evidence,  the  warrant  of  summary  ejectment  issued  on  the 
judgment  had  been  executed  before  the  institution  of  these 
proceedings  and  the  property  turned  over  to  the  plaintiff. 
From  this  proceeding,  the  plaintiff  appears  to  have  appealed. 


Digitized  by 


Google 


36  MEYER  vs.  FRENKIL. 

Syllabus.  [113 

and  about  the  same  time,  filed  this  bill  in  equity,  after  the 
proceedings  under  the  judgment. 

These  views,  we  think,  cover  all  the  material  questions  pre- 
sented by  the  appeal,  and  as  the  plaintiflF  has  failed  to  make 
out  -a  case  entitling  her  to  the  relief  asked  by  the  bill,  we 
think,  the  Court  below,  was  entirely  correct  in  dismissing  the 
biU. 

Decree  affirmed  with  costs. 


MORRIS  MEYER  vs.  ISAAC  FRENKIL. 

Contract  Partly  in   Writing  and  Partly  Oral — Instruction  to 
the  Jury — Action  on  Common  Counts  When  Special  Con- 
tract   Was  Not   Completed — Judgment  Against   One 
Joint  Defendant  in  Action  Ex  Contractu. 

When  the  contract  for  the  improvement  of  a  house  is  in  writ- 
ing as  to  a  part  of  the  work  to  be  done  and  oral  as  to  other 
parts,  it  is  for  the  jury  to  determine  from  all  the  evidence 
what  the  contract  between  the  parties  really  was.  In  an  ac- 
tion to  recover  compensation  for  the  work  a  prayer  is  proper 
which  instructs  the  jury  that  it  is  their  duty  to  determine 
whether  or  not  the  whole  of  the  contract  between  the  plain- 
tiff and  defendant  was  embraced  in  the  paper  offered  in  evi- 
dence dated  November  7th,  and  if  they  find  that  the  whole 
of  the  contract  was  not  embraced  in  that  paper,  then  it 
would  be  their  duty  further  to  find  from  all  the  evidence 
what  the  contract  was.  This  prayer  does  not  submit  to  the 
jury  the  construction  of  the  agreement  dated  November  7th. 

In  an  action  where  the  declaration  contained  only  the  common 
coimts  in  assumpsit,  the  plaintiff's  evidence  showed  that  there 
was  a  special  contract  by  which  he  agreed  to  do  certain  work 
for  the  defendant  and  to  supply  certain  materials;  that  after 
a  part  of  the  work  had  been  done,  defendant  refused  to  allow 
plaintiff  to  complete  it,  and  that  the  defendant  had  not  made 
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payments  as  agreed.  Held,  that  a  prayer  is  erroneous  which 
instructs  the  jury  that  if  they  find  that  there  was  a  contract 
for  certain  materials  to  be  furnished  and  work  to  he  done  by 
the  plaintiff  for  the  defendant  for  a  specific  sum,  and  shall 
further  find  that  other  materials  were  furnished  and  other 
work  done  for  the  defendant  at  his  request,  then  their  verdict 
must  be  for  the  plaintiff  for  the  sum  if  any  be  due  under 
said  contract,  together  with  the  reasonable  value  of  the  extra 
materials  and  extra  work,  less  such  sum  as  may  have  been 
paid  by  the  defendant  to  the  plaintiff.  This  prayer  does  not 
require  the  jury  to  find  that  the  plaintiff's  failure  to  com- 
plete the  contract  was  due  to  the  fault  of  the  defendant,  or 
that  the  work  actually  done  was  accepted  by  the  defendant, 
or  that  the  special  contract  therein  mentioned  had  been  per- 
formed. 

In  an  action  on  the  common  counts  in  assumpsit,  a  prayer  is 
erroneous  which  instructs  the  jury  that  under  the  pleadings 
in  this  case,  the  plaintiff  has  not  stated  such  a  case  as  to  enti- 
tle him  to  recover  and  the  verdict  must  therefore  be  for  the 
defendant.  This  prayer  raises  no  question  as  to  the  evidence 
in  the  case. 

When  a  suit  on  a  contract  is  brought  against  two  defendants 
jointly,  there  may  be  a  judgment  against  one  of  them  and  in 
favor  of  the  other,  under  Code,  Art.  50,  sec.  12. 

Decided  March  Slst,  1910. 

Appeal  from  the  Circuit  Court  for  Charles  County  (Cam- 
ALiER  and  Claoett,  JJ.). 

The  cause  was  argued  before  Boyd,  C.  J.,  Briscoe, 
Peabce,  Schmucker,  Burke,  Thomas,  Pattisox  and 
TTrxer,  JJ. 

Adrian  Posey  and  Israel  S.  Gomborov  (with  whom  were 
F.  Stone  Posey  and  Thomas  Charles  Williams  on  the  brief), 
for  the  appellant. 

Mitchell  &  Digges,  for  the  appellee. 
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BuRKEj  J.,  delivered  the  opinion  of  the  Court. 
This  is  the  defendant's  appeal  from  a  judgment  rendered 
against  him  in  the  Circuit  Court  for  Charles  County.  The 
record  contains  two  exceptions;  but  the  first  was  abandoned 
in  this  Court  at  the  hearing.  The  second  exception  brings 
up  for  review  the  propriety  of  the  action  of  the  Court  in 
granting  the  plaintiff's  first  and  second  prayers,  and  in  refus- 
ing the  defendant's  fourth  prayer,  which  sought  to  withdraw 
the  case  from  the  consideration  of  the  jury. 

The  suit  was  brought  to  recover  a  balance  of  $898.95  for 
work  done  and  materials  furnished  by  the  plaintiff  in  the  re- 
pair and  improvement  of  a  property  in  the  City  of  Baltimore 
owned  by  the  defendant.  By  an  account  filed  in  the  case  by 
the  plaintiff  he  claims  to  have  furnished  materials  and  fix- 
tures for  the  property  to  the  amount  of  $723.95,  and  to  have 
done  work  and  labor  upon  the  premises  to  the  amount  of 
$650.00,  thus  making  the  total  sum  of  $1,373.95  for  Work 
and  materials  done  and  furnished  in  connection  with  the  im- 
provements of  the  property.  Upon  this  sum  the  account  shows 
the  following  credits,  viz  : 

Credits. 
1904— 

December  15th,  by  check $120.00 

"    certain  allowances. . .         5.00 
1905— 

January  2nd,       "     cash 100.00 

"     "  6th,        "       "     100.00 

March     3rd,        "     draft 150.00 


$475.00 


The  declaration  is  in  assumpsit,  and  contains  the  common 
counts  only.  There  were  no  special  exceptions  filed  to  the 
prayers,  and,  therefore,  the  only  question  for  us  to  decide  is 
whether,  upon  the  evidence  appearing  in  the  record,  there 
is  reversible  error  in  the  action  of  the  Court  upon  the  prayers. 

There  is  a  sharp  conflict  in  the  testimony  of  the  parties 
upon  the  vital  questions  in  the  case,  and  the  conflicting  con- 
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tentions  of  the  parties  required  the  submission  of  the  case  to 
the  jury  upon  distinct  hypotheses  of  fact  from  which  divei*se 
conclusions  of  law  would  necessarily  result. 

The  plaintiff  testified  that  he  agreed  with  the  defendant 
to  do  certain  plumbing,  sanitary  work,  gas  fitting  and  other 
work,  and  to  furnish  the  material ;  that  this  work  was  to  be 
done  on  the  premises  known  as  No.  126  North  Eden  street, 
in  Baltimore  City;  that  there  was  a  paper  writing  dated 
November  7th,  1904,  signed  by  the  defendant,  as  to  a  part  of 
this  work,  viz,  three  sanitary  closets  which  were  to  be  put  in 
for  the  sum  of  $200.00 ;  but  that  the  other  mark  and  materials 
the  defendant  wa^  to  pay  for  at  its  reasonable  worth;  that  the 
defendants  from  time  to  time  instructed  him  as  to  what 
work  they  wanted  done,  and  from  time  to  time  made  changes 
in  the  work,  and  sometimes  ordered  work  which  had  been 
completed  to  be  reK»nstructed  to  meet  such  changes;  that 
sometimes  both  defendants  would  jointly  give  instructions; 
that  at  other  times  the  husband  alone,  or  Hilda  Meyer,  his 
wife,  alone  would  give  instructions ;  that  a  large  boiler  was 
ordered  by  the  husband,  and  a  small  one  by  the  wife;  that 
the  defendants  sometimes  jointly  and  sometimes  separately 
would  instruct  him  to  change  and  alter  the  work.  He  further 
testified  that  the  work  done  in  and  about  the  premises 
amounted  to  $650.00,  and  that  the  materials  furnished 
amounted  to  $723.96,  and  that  allowing  certain  credits  from 
December  15th,  1904,  to  March  3rd,  1905,  there  was  due  to 
him  a  balance  of  $898.95.  He  also  testified  that  this  work 
was  done  and  materials  furnished  between  November  7th, 
1904,  and  February  7th,  1905 ;  that  the  defendants  refused 
to  make  further  payments  on  account  of  the  work  as  agreed ; 
that  in  the  latter  part  of  February,  1905,  or  the  beginning  of 
March,  1905,  he  and  Morris  Meyer,  met  in  Baltimore  for  the 
purpose  of  settling  their  dispute,  and  agreed  to  submit  the 
same  to  arbitration,  which  they  did ;  that  no  written  submis- 
sion was  ever  effected,  nor  was  ever  any  written  decision  ren- 
dered, but  that  the  arbitrators  found  that  there  was  $800.00 
due  to  the  plaintiff  by  the  defendant ;  that  the  defendant  then 
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oifered  to  him  a  promissory  note  for  $800.00,  that  he  required 
an  endorsement  on  said  note,  and  that  the  defendant  did  not 
furnish  the  same,  and  refused  to  permit  the  plcdntiff  to  com- 
plete the  work;  that  at  that  time  the  work  was  nearly  com- 
pleted, and  that  the  defendant  had  not  complied  with  his 
agreement  in  making  payments  on  account  as  the  work  was 
done  and  the  material  furnished.  The  plaintiff  produced 
three  workmen,  who  were  engaged  in  the  work  on  the  prem- 
ises, and  who  corroborated  the  testimony  of  the  plaintiff  as 
to  work  done  and  materials  furnished.  G.  Schwartz,  testified 
that  he  was  a  member  of  the  board  of  arbitration,  above  re- 
ferred to,  and  that  the  award  was  made  in  favor  of  the  plain- 
tiff as  testified  to  by  him. 

Herman  Meyer,  a  son  of  the  defendants,  testified  that  on 
the  seventh  of  November,  1904,  the  plaintiff  and  the  de- 
fendant, Morris  Meyer,  entered  into  an  oral  agreement  to  do 
all  the  work  and  to  furnish  all  the  m/iterials  in  question  for 
the  sum  of  $9 J  1.00,  including  the  three  sanitary  closets;  that 
Morris  Meyer  had  paid  to  the  plaintiff  on  account  of  that 
work  the  sum  of  $745.00,  and  introduced'  in  evidence  seven 
checks  drawn  on  the  Mercantile  Trusrt  &  Deposit  Company  of 
Baltimore  for  that  sum,  and  testified  that  the  proceeds  of 
these  checks  were  received  by  the  plaintiff  on  account  of  the 
work  done  and  -materials  furnished  under  the  contract ;  that 
on  the  22nd  of  February,  1905,  the  plaintiff  sent  to  the  de- 
fendant the  following  contract,  which  he  asked  the  defend- 
ant to  sign  and  return  in  order  that  he  might  go  ahead  with 
the  work.  The  proposed  agreement  was  as  follows:  "This 
agreement  made  this  Vth  day  of  November,  1904,  between 
M.  Meyers  and  wife  of  the  first  part  and  T.  Frenkil  of  the 
second  part,  both  of  Baltimore  City,  Md. 

"Mr.  I.  Frenkil  agrees  to  fit  in  and  furnish  8  bath  tubs  at 
126  N.  Eden  street,  hot  and  cold  water  heater  boiler  and 
washstand  on  ground  floor  back  building.  For  which  M. 
Meyers  and  wife  of  the  first  part  agree  to  give  him  $475.00, 
four  hundred  and  seventy-five  dollars. 
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"And  Mr.  I.  Frenkil  also  agrees  to  fit  in  one  100  Gal. 
boiler  and  furnish  same  with  connections  for  which  M.  Meyer 
and  wife  agree  to  give  him  $50.00,  fifty  dollars  (over),  and 
it  is  also  agreed  by  ^Ir.  I.  Frenkil  to  fit  up  (3)  three  separate 
gas  suppliers  with  gas  fixtures  and  brackets  on  each  floor  for 
which  M.  Meyers  and  wife  agree  to  give  him  one  hundred 
and  forty-one  dollars  ($141.00).  And  Mr.  I.  Frenkil  agrees 
to  fit  up  first,  second  and  third  floors  four  (4)  gal.  sinks  with 
water  pipes  and  connections  for  which  Mr.  I.  Frenkil  agrees 
to  do  for  $50.00  and  which  M.  Meyers  and  wife  agree  to  give 
him. 

"All  the  above  work  to  be  done  at  126  N.  Eden  street  and 
for  which  M.  Meyers  and  wife  agree  to  give  M.  I.  Frenkil  the 
sum  of  $716.00,  seven  hundred  and  sixteen  dollars." 

The  witness  further  testified  that  Morris  Meyer  refused  to 
big:n  this  contract;  first,  because  the  name  of  Hilda  Meyer 
was  included  in  it,  as  she  had  no  interest  therein,  or  in  the 
property;  secondly,  because  an  item  of  $45.00  for  roofing 
was  not  included ;  thirdly,  because  the  $50.00  for  the  second 
boiler  should  not  be  included,  as  the  plaintiff  had  agreed  to 
put  in  one  boiler  which  would  furnish  all  the  necessary  water. 
He  testified  that  there  was  no  arbitration,  but  that  the  plain- 
tiff refused  to  complete  the  contract  unless  he  received  his 
money  in  advance:  that  Morris  Meyer  told  the  plaintiff  he 
was  willing  to  leave  the  matter  to  three  disinterested  parties ; 
that  the  plaintiff  and  defendant  then  met  some  people  who 
listened  to  the  plaintiff's  statement  of  the  case,  and  told  him 
he  had  better  go  ahead  and  complete  the  work ;  that  the  plain- 
tiff refused  to  complete  the  work,  and  that  the  defendant  was 
compelled  to  pay  to  Abraham  J.  Seitzman  and  Max  Klaze  the 
srum  of  $131.00  or  $161.00  to  complete  a  certain  part  of 
FrenkiFs  work,  and  that  he  paid  to  John  A.  Graham  $375.00 
for  completing  another  part  of  the  work ;  and  that  instead  of 
$911.00  which  he  had  originally  contracted  to  pay  he  had  to 
pay  a  sum  of  either  $1,151.00  or  $1,181.00,  and  that  the  de- 
fendant had  overpaid  the  plaintiff's  account. 
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Morris  Meyer,  the  defendant,  testified  that  he  made  an 
oral  contract  on  November  7th,  1904,  for  the  whole  work, 
and  corroborated  in  all  substantial  particulars  the  testimony 
given  by  Herman  Meyer.  He  testiled  that  the  following 
agreement,  which  appears  in  the  record,  was  made  between 
himself  and  the  plaintiff  on  the  seventh  day  of  November, 
1904,  but  was  not  reduced  to  writing  until  November  11th, 
1904,  viz :  "This  agreement  made  this  seventh  day  of  Novem- 
ber, nineteen  himdred  and  four,  between  M.  Meyers  of  the 
first  part,  and  I.  Frankil  of  the  second  part,  both  of  Baltimore 
City.  That  in  consideration  that  T.  Frenkil  of  the  second 
part  agrees  to  put  in  three  sanitary  closets  in  house  126  N. 
Eden  street  on  first,  second  and  third  floors,  Mr.  M.  Meyers 
of  the  first  part  agrees  to  give  him  two  hundred  dollars." 
This  agreement  is  under  seal,  and  signed  by  M.  Meyer  only. 
The  witness  testified  that  the  plaintiff  asked  him  to  put  the 
contract  as  to  the  sanitary  closets  in  writing,  stating  that  un- 
less it  was  put  in  writing  he  would  not  be  given  a  permit  by 
the  city  authorities  to  do  the  work ;  that  he  had  never  altered, 
or  changed  the  oral  contract  of  November  seventh,  1904,  nor 
did  he  ever  authorize  anyone  to  alter  or  change  it,  and  that 
he  never  instructed  the  plaintiff  to  do  any  other  work  or  fur- 
nish any  other  materials,  nor  did  he  authorize  anyone  else  to 
do  so.  ' 

Hilda  Meyer,  one  of  the  defendants,  testified  that  she  had 
no  interest  in  the  property,  nor  in  the  contract,  nor  did  she 
ever  have  any,  and  that  she  was  not  one  of  the  contracting 
parties;  that  she  was  at  the  time  the  work  was  being  done 
temporarily  residing  at  the  Eden  street  house,  and  did  from 
time  to  time  give  orders  and  make  suggestions  relative  to  the 
contract,  or  to  the  work  done  and  materials  furnished,  because 
she  thought  as  the  wife  of  the  defendant,  she  had  a  right  to  do 
so,  that  sometime  either  in  February,  1905,  or  the  beginning 
of  March  that  year  the  plaintiff  called  at  the  Eden  street 
property,  and  stated  that  he  came  to  complete  the  work ;  that 
she  told  him  her  son  had  the  key  and  that  she  would  send  for 
it;  that  she  did  send  a  messenger  for  the  key,  that  when 
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the  plaiiitifF  saw  the  messenger  returning  with  the  key  he 
walked  away  and  never  returned  to  complete  the  work. 

In  rebuttal  the  plaintiff  testified  that  he  sent  a  letter  to 
Morris  Meyer  on  February  22nd,  1905,  enclosing  the  pro- 
posed contract  hereinbefore  transcribed,  and  in  reply  thereto 
received  a  letter  in  which  the  defendant  said  that  he  did  not 
intend  to  pay  a  single  penny  until  the  work  was  finished.  He 
further  testified  that  two  of  the  checks  produced  in  evidence 
by  the  defendant,  to  wit,  one  for  $50.00  and  one  for  $100.00, 
were  not  given  on  account  of  the  work  but  were  cashed  by  him 
for  Mrs.  Meyer  who  had  received  the  money,  and  that  another 
of  these  checks,  one  for  $145.00,  was  given  to  him  for  other 
work  which  he  had  done  and  which  was  not  included  in  the 
contract  in  this  case. 

We  have  stated  all  the  material  facts,  and  upon  these  the 
Court  granted  two  prayers  on  behalf  of  the  plaintiff  as  fol- 
lows: 

1.  The  plaintiff  prays  the  Court  to  instruct  the  jury  that 
it  is  the  duty  of  the  jury  to  determine  whether  or  not  the 
whole  of  the  contract  between  the  plaintiff  and  the  defendants 
or  either  of  them  was  embraced  in  the  paper  writing  offered 
in  evidence  signed  by  M.  Meyer  and  dated  November  seventh, 
1904,  and  if  they  shall  find  that  the  whole  of  the  contract  was 
not  embraced  in  said  paper  writing  then  it  will  be  their  duty 
further  to  find  from  all  the  evidence  in  the  case  what  tho 
said  contract  was. 

2.  The  plaintiff  prays  the  Court  to  instnict  the  jury  that 
if  they  find  from  the  evidence  that  there  was  a  contract  for 
certain  materials  in  question  to  be  furnished  and  work  to  be 
done  by  the  plaintiff  for  the  defendant  Morris  Meyer  at  and 
for  a  specific  sum,  and  they  shall  further  find  that  other  ma- 
terials in  question  were  furnished  and  other  work  done  by  the 
plaintiff  for  said  defendant  at  his  request,  or  any  one  repre- 
senting him,  then  their  verdict  must  be  for  the  plaintiff  for 
the  sum,  if  any  due  under  said  contract,  together  with  a  fair 
and  reasonable  value  of  the  extra  materials  furnished  or  extra 
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work  done,  if  any,  less  such  sums,  if  any,  they  shall  find  shall 
have  been  paid  by  the  defendant  to  the  plaintiff. 

We  find  no  error  in  the  first  instruction.  It  was  not  pre- 
tended by  either  party  that  the  paper  writing  dated  November 
seventh,  1904,  embraced  the  whole  contract.  It  is  conceded 
by  both  that  that  paper  had  reference  only  to  the  sanitary 
closets,  and,  according  to  the  appellant's  evidence,  it  was 
signed  by  him  at  the  request  of  the  plaintiff  on  the  eleventh  of 
November,  1904,  and  his  evidence  on  this  point  is  not  dis- 
puted. Nor  is  it  denied  that  these  three  closets  were  to  be 
put  in  for  the  sum  of  $200.00,  as  expressed  in  that  instru- 
ment. The  dispute  is  as  to  the  terms  of  the  contract  with  re- 
spect to  other  work  and  materials.  The  testimony  of  the 
plaintiff  was  that  the  defendant  agreed  to  pay  for  this  work 
and  material  at  "its  reasonable  worth ;"  that  of  the  defendant 
was  that  the  plaintiff  was  to  do  all  the  work  and  furnish  all 
the  materials,  including  the  three  sanitary  closets  mentioned 
in  the  contract  dated  November  seventh,  1904,  for  $911.00. 
It  is  evident  that  the  contract  for  this  work  was  only  partially 
reduced  to  writing,  and  there  appears  to  be  a  direct  conflict 
in  the  testimony  as  to  its  other  terms. 

Under  such  circumstances,  it  was  the  duty  of  the  jury  to 
find  what  the  contract  was  from  all  the  evidence  in  the  case. 
The  facts  bring  the  case  fully  within  the  principle  announced 
in  Roberts  v.  Bonaparte,  73  Md.  191,  that  where  the  contract 
is  to  be  made  out  partly  by  written  documents  and  ])artly  by 
oral  evidence,  the  jury  must  deal  with  the  whole  question,  and 
determine  from  all  the  evidence  what  the  contract  between  the 
parties  was.  The  prayer  does  not,  as  urged  by  the  appellant, 
submit  to  the  jury  the  construction  of  the  written  agreement 
dated  November  7th,  1904.  It  merely  requires  the  jury  to 
find  what  the  contract  between  the  parties  was.  And  this 
under  the  conflicting  evidence  was  a  proper  question  to  be 
determined  by  the  jury. 

The  soundness  of  the  plaintiff's  second  prayer  must  be 
tested  by  the  application  of  familiar  principles  to  the  hypo- 
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thesis  of  facts  stated  in  it.  Can  a  right  of  recovery  be  predi- 
cated of  the  facts  stated  in  that  prayer  ? 

The  undisputed  testimony  is  that  there  was  a  special  con- 
tract or  agreement  between  the  parties  by  which  the  plaintiff 
was  to  do  certain  work  and  supply  materials.  It  is  admitted 
by  the  plaintiff  that  he  did  not  perform  his  contract.  The 
reason  he  gives  for  his  non-performance  is  that  the  defendant 
refused  to  permit  him  to  complete  the  work,  and  he  had  not 
complied  with  his  agreement  as  to  payments.  Upon  these 
facts  the  plaintiff  could  not  recover  on  the  contract,  nor 
could  he  recover  upon  the  common  counts,  unless  he  showed 
acceptance  by  the  defendant  of  the  work,  or  a  legal  excuse 
for  non-performance.  Where  a  special  contract  has  been  put 
an  end  to  by  the  defendant,  or  its  performance  prevented  by 
his  act  the  plaintiff  may  recover  under  the  common  counts 
whatever  may  be  due  for  so  much  of  his  contract  as  has  been 
performed;  but  where  there  is  a  subsisting  special  contract 
which  has  not  been  performed  by  the  plaintiff,  or  where  its 
performance  has  not  been  waived,  or  prevented  by  the  de- 
fendant, the  plaintiff  cannot  recover  on  the  common  counts  in 
assumpsit  for  its  part  performance.  Bull  v.  Schuberth,  2  Md. 
38;  Rodemer  v.  Hazlehurst,  9  Gill,  215 ;  Waikins  v.  Hodges, 
6  H.  &  J.  37 ;  Gill  v.  Vogler,  52  Md.  663 ;  Fnirfaa:  Forest  Co. 
V.  Chambers,  75  Md.  605. 

Tested  by  these  principles,  the  second  prayer  of  the  plain- 
tiff is  bad.  It  does  not  submit  the  conditions  essential  to  a 
recovery  in  this  case  upon  the  common  counts  in  assumpsit. 
It  allows  a  recovery  in  general  assumpsit  in  a  case  where  the 
plaintiff  has  not  performed  his  part  of  the  contract,  without 
submitting  to  the  jury  to  find  that  his  failure  to  complete  the 
contract  was  due  to  the  fault  of  the  defendant,  or  that  the 
work  actually  done  was  accepted  by  the  defendant.  Nor  does 
the  prayer  submit  to  the  jury  that  the  contract  therein  men- 
tioned,— evidently  referring  to  the  contract  respecting  the 
three  sanitary  closets — had  been  performed.  Had  the  prayer 
left  it  to  the  jury  to  find  that  this  contract  had  been  per- 
formed, and  the  completion  of  the  other  work  prevented  by 
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the  defendant,  or  that  the  other  work  had  been  accepted  by 
tht  defendant,  it  would  have  stated  conditions  under  which 
the  plaintiff  would  have  been  entitled  to  recover  under  the 
declaration.  The  prayer  as  granted  was  evidently  wrong  and 
calculated  to  mislead  the  jury  and  injure  the  defendant. 

The  defendant's  fourth  prayer  was  as  follows : 

The  defendants  pray  the  Court  to  instruct  the  jury  that 
under  the  pleadings  in  thiscase  the  plaintiff  has  not  stated 
such  a  case  as  to  entitle  him  to  recover,  and  the  verdict  must 
therefore  be  for  the  defendant. 

This  prayer  was  properly  refused.  It  raises  no  question 
upon  the  evidence,  and  if  it  was  designed  to  attack  the  valid- 
ity of  the  declaration  we  need  only  say  that,  under  the  author- 
ities cited,  the  declaration  is  good. 

As  to  the  motion  in  arrest  of  judgment.  The  jury  found  a 
verdict  in  favor  of  the  defendant,  Hilda  Meyer,  and  the  first 
ground  of  the  motion  in  arrest  is  that,  as  the  appellant  and 
his  wife  were  sued  jointly  and  filed  joint  pleas,  the  verdict 
should  have  been  joint.  The  answer  to  this  contention  is 
found  in  Article  50,  section  12  of  the  Code,  1904,  which  pro- 
vides: "In  suits  brought  against  alleged  joint  debtors  in  ac- 
tions ex  contractu  it  shall  not  be  necessary  for  the  plaintiff  to 
prove  their  joint  liability  as  alleged  in  order  to  maintain  his 
action;  but  he  shall  be  entitled  to  recover  as  in  actions  ex 
delicto  against  such  one  or  more  of  the  defendants  as  shall  be 
shown  by  the  evidence  to  be  indebted  to  him;  and  judgments 
shall  be  entered  in  his  favor  against  such  one  or  more  of  said 
defendants  as  fully  as  if  the  defendant  or  defendants  against 
whom  he  shall  fail  to  establish  his  claim  had  not  been  joined 
in  the  suit."  Wilmer  v.  Gaither,  68  Md.  349 ;  Westheimer  v. 
Craig,  76  Md.  399. 

The  second  reason  urged  in  support  of  the  motion  is  that 
the  contract  of  November  7th,  1904,  was  under  seal.  As  to 
this  it  need  only  be  said  that  there  was  nothing  due  under 
that  contract  at  the  time  the  suit  was  brought,  as  appears  by 
the  account  filed  and  the  evidence  contained  in  the  record,  and 
the  case  was  properly  treated  as  one  in  assumpsit.    The  other 
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questions  raised  upon  the  motion  are  disposed  of  by  what  we 
have  said  in  discussing  the  plaintiff's  second  prayer,  and  for 
error  committed  in  granting  that  prayer  the  judgment  must 
be  reversed. 

Judgment  reversed  and  new  trial  awarded, 
with  costs  to  the  appellant. 


CHARLES  DeWITT  vs.  WM.  W.  SCARLETT  et  al. 

Libel — Publication  of  Merchant's  Name  With  Rating  Under- 
stood to  Show  Lack  of  Credit — Words  Used 
in  Special  Sense — Demurrer. 

When  the  words  alleged  to  be  a  libel  upon  the  plaintiff  are  not 
actionable  per  se,  but  are  made  actionable  because  a  special 
damage  was  suffered  by  the  plaintiff  from  the  publication, 
that  special  damage  must  be  explicitly  stated  in  the  declara- 
tion and  proved  at  the  trial. 

To  publish  of  a  merchant  anything  that  imputes  insolvency,  or 
the  want  of  integrity,  or  incapacity,  is  libelous  per  se,  if  with- 
out justification,  and  general  damages  may  be  recovered. 

Words  are  to  be  taken  in  their  natural  and  ordinary  meaning, 
unless  it  be  alleged  and  proved  that  they  were  used  by  the 
defendant  and  understood  by  others  in  a  different  sense. 
V  declaration  alleged  that  the  defendants,  maliciously  intending 
to  injure  plaintiff  in  his  business  because  he  had  ceased  to  sub- 
scribe to  a  book  or  list  of  commercial  rating  issued  by  the 
defendants,  caused  the  plaintiff's  name  to  be  printed  in  an 
edition  of  the  book  without  any  letter  or  figure  standing  along- 
side of  it,  the  same* being  what  is  designated  as  a  blank  rat- 
ing; that  such  blank  rating,  according  to  the  key  published 
in  the  book,  was  purported  to  be  published  as  meaning  a 
person  whose  business  and  investments  render  it  diiRcult  to 
rate  satisfactorily,  but  that  the  common  acceptation  in  the 
trade  and  among  the  subscribers  to  the  book  was  that  the 
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person  so  rated  blank  is  worthless  as  to  his  financial  condi- 
tion, untrustworthy  as  to  his  character  and  unworthy  of 
credit  in  commercial  transactions,  and  that  the  publication 
of  the  said  libel  utterly  destroyed  the  credit  which  the  plain- 
tiff had  theretofore  enjoyed  and  caused  many  persons  from 
whom  plaintiff  had  bought  goods  to  demand  immediate  pay- 
ment and  to  refuse  to  sell  plaintiff  goods  on  credit  as  there- 
tofore, so  that  the  plaintiff  was  seriously  injured,  etc.  Held, 
on  demurrer,  that  this  declaration  sets  forth  a  good  cause  of 
action,  since  if  the  publication  of  the  plaintiff's  name  with 
the  blank  rating  was  understood  by  the  public  in  the  sense 
alleged,  and  the  defendants  knew  that  it  would  be  so  under- 
stood, such  publication,  if  not  justified,  was  libelous  per  se. 

Decided  March  Slst,  1910. 

Appeal  from  the  Superior  Court  of  Baltimore  City. 

The  cause  was  argued  before  Boyd,  C.  J.,  Briscoe, 
Peakce,  Schmucker,  Burke,  Thomas,  Pattison  and 
Urner,  JJ. 

Joseph  N,  Ulman  (with  whom  were  Lewis  W.  Lake  and 
Harman,  Knapp  &  Tucker  on  the  brief),  for  the  appellant. 

William  Reynolds,  for  the  api>ellee. 

Thomas,  J.,  delivered  the  opinion  of  the  Court. 

This  appeal  is  from  a  final  judgment  in  favor  of  the  de- 
fendant on  a  demurrer  to  a  declaration  in  an.  action  for  libel. 
The  question  presented  is  a  narrow  one,  but  one  of  some  inter- 
est and  importance,  and  in  order  that  it  may  clearly  appear, 
it  will  be  necessary  to  set  out  the  declaration  somewhat  m 
detail. 

It  charges  that,  "the  plaintiff  is  engaged  in  business  in  the 
City  of  Baltimore,  in  the  State  of  Maryland,  as  a  maker  and 
dealer  in  machines  and  hand  cut  corks,  and  imported  and 
domestic  bottles,  demi-johns,  glass,  bottle  caps,  etc.  *  *  *  and 
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has  been  engaged  in  said  business  in  said  city  upon  his  own  ac- 
count ever  since  the  year  1886.  That  the  defendants  are  the 
district  manager  and  assistant  manger  respectively  of  a  firm 
known  as  R.  G.  Dim  &  Company,  which  firm  conducts  a 
mercantile  agency  with  branches  throughout  the  United 
States,  and  publishes  and  circulates  among  its  several  thou- 
sand subscribers  a  certain  book  or  list  of  commercial  ratings 
in  which  are  printed  the  names  and  occupations  of  persons, 
firms  and  corporations  engaged  in  commerce  in  the  several 
states  and  cities  of  the  United  States,  said  names  being  ar- 
ranged in  geographical  and  alphabetical  classification,  which 
makes  the  said  book  a  means  of  ready  references ;  that  along- 
side the  names  published  in  the  said  book  or  list  of  commer- 
cial ratings  there  appear  certain  letters  and  numerals,  which 
according  to  the  key  published  at  the  beginning  and  at  the 
end  of  said  book  furnish  a  designation  of  the  financial  worth 
and  reliability  as  to  credit  and  character  of  the  persons  be- 
side whose  names  the  said  letters  and  figures  appear ;  and  the 
said  firm  of  R.  G.  Dun  &  Company  in  the  conduct  of  its 
business  places  copies  of  its  said  book  or  list  of  commercial 
ratings  with  all  of  its  subscribers  throughout  the  world." 
That  after  the  plaintiff  "went  into  business  on  his  own  ac- 
count in  the  year  1886  as  aforesaid,  he  was  for  many  years  a 
subscriber  to  the  said  book  or  list  of  commercial  ratings,  and 
paid  the  said  R.  G.  Dun  &  Company,  through  its  agents,  the 
defendants,  an  annual  sum  of  from  seventy-five  to  one  him- 
dred  dollars  therefor,  and  that  during  the  time  when  the  plain- 
tiff was  such  a  subscriber  he  was  rated  in  said  book  or  list  of 
commercial  ratings  as  having  a  financial  worth  of  from  ten  to 
twenty  thousand  dollars,  and  as  enjoying  high  credit;  but 
that  after  the  plaintiff  ceased  to  subscribe  for  the  said  book  or 
list,  and  to  pay  the  said  annual  sum  of  from  seventy- 
five  to  one  hundred  dollars,  although  the  pl'aintiff's  finan- 
cial worth  and  reputation  for  business  honesty  remained  as 
great  as  it  had  been  prior  thereto,  and  in  fact  increased  by 
reason  of  the  plaintiff's  strict  attention  to  business,  neverthe- 
less, the  defendants  maliciously  and  without  just  cause  there- 
VOL.  113  4 
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for  j)rocnred  the  said  firm  of  R.  G.  Dun  &  Company  in  their 
edition  of  the  said  book  or  list  of  commercial  ratings  pub- 
lished in  the  month  of  January,  1909,  to  print  the  plaintiff's 
name  without  any  letter  or  figure  of  any  kind  whatever  stand- 
ing alongside  of  it,  the  same  being  what  is  designated  in  trade 
circles  as  a  ^blank  rating' ;  that  such  *blank  rating*  according 
to  the  aforesaid  key  published  at  the  beginning  and  at  the  end 
of  said  book  is  purported  to  be  explained  by  the  following 
words  contained  in  the  said  key  printed  as  aforesaid, 
to  wit:  *The  absence  of  a  rating  whether  of  capital 
or  credit  indicates  those  whose  business  and  invest- 
ments render  it  diflScult  to  rate  satisfactorily.  We, 
therefore,  prefer  in  justice  to  these  to  give  the  detail  re- 
ports on  record  at  our  offices.'  But  that  the  common  accepta- 
tion in  the  trade  and  among  many  thousand  of  subscribers  to 
the  said  book  or  list  of  commercial  ratings  throughout  the 
Fnited  States  of  such  a  blank  rating  even  though  the  same  is 
purported  to  be  explained  and  modified  by  the  said  explana- 
tory statement  published  in  said  key  is  that  the  person  so 
rated  blank  is  worthless  as  to  his  financial  condition,  untrust- 
worthy as  to  his  character  and  utterly  unworthy  of  credit  in 
any  commercial  transaction.  *  *  *  That  the  defendants  falsely 
and  maliciously  and  in  order  to  punish  the  plaintiff  for  hav- 
ing refused  to  continue  to  subscribe  for  the  said  book  or  list 
of  commercial  ratings,  and  for  having  refused  to  pay  an  an- 
nual tribute  of  from  seventy-five  to  one  hundred  dollars  as 
aforesaid,  and  with  the  malicious  intent  to  injure  the  plain- 
tiff in  his  trade  or  calling,  and  to  break  up  and  destroy  the 
plaintiff's  businci^s  and  deprive  him  of  the  means  of  a  liveli- 
hood did,  although  knowing  full  well  that  the  common  ac- 
ceptation in  the  trade  and  among  the  thousands  of  subscribers 
to  the  said  book  or  list  of  commercial  ratings  throughout  the 
Tnited  States  of  such  a  blank  rating  purported  to  be  ex- 
plained and  modified  by  the  said  explanatory  statement  pub- 
lished in  said  key  is  that  the  person  so  rated  blank  is  worth- 
less as  to  his  financial  condition,  untrustworthy  as  to  his 
character,  and  utterly  unworthy  of  credit  in  any  commercial 
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transaction,  cause  the  publication  of  the  plaintiff's  name  in 
said  book  or  list  of  commercial  ratings  with  a  blank  rating  as 
aforesaid,  meaning  and  intending  to  publish  the  plaintiff  as 
a  person  who  is  worthless  as  to  his  financial  condition,  un- 
trustworthy as  to  his  character,  and  utterly  unworthy  of  credit 
in  any  commercial  transaction  *  *  *  That  the  publication  of 
the  said  libel  has  utterly  destroyed  the  credit  which  the  plain- 
tif  has  heretofore  enjoyed,  and  has  caused  many  other  persons, 
firms  and  corporations  from  whom  tho  plaintiff  has  been  pur- 
chasing goods  to  demand  immediate  payment  of  the  balance 
due  them,  and  to  refuse  to  sell  the  plaintiff  goods  upon  the 
usual  terms  of  credit  heretofore  allowed,  so  that  the  plaintiff 
who  but  for  the  publication  of  said  libel  would  be  in  a  better 
condition  financially  than  he  has  ever  been,  is  seriously  in- 
jured in  his  business,  and  has  suffered  and  will  suffer  a  heavy 
loss  and  damage  in  the  prosecution  thereof;  and  that  said 
business  has  been  worth  more  than  ten  thousand  dollars  per 
annum  to  the  plaintiff  for  a  long  period." 

The  rule  is  that  where  the  alleged  libel  is  not  actionable 
per  se  but  is  made  actionable  by  reason  of  some  special  dam- 
age suffered  by  the  plaintiff  in  consequence  of  the  publication, 
the  special  damage  must  be  explicitly  stated  in  the  declara- 
tion and  strictly  proved  at  the  trial. 

It  is  said  in  Odgers  on  Libel  and  Slander,  Star  Pages  302- 
303,  (Text  Book  Stries),  that:  "To  allege  generally  that  in 
consequence  of  the  defendant's  words  the  plaintiff  has  lost  a 
large  sum  of  money  or  that  his  practice  or  business  has  de- 
clined, is  not  a  sufficiently  precise  allegation  of  special  dam- 
age The  names  of  the  persons  who  have  ceased  to  employ  the 
plaintiff,  or  who  would  have  commenced  to  deal  with  him  had 
not  the  defendant  dissuaded  them,  must  be  set  out  in  the  state- 
ment of  claim  *  *  *  and  they  must  themselves  be  called  as 
witnesses  at  the  trial  to  state  their  reason  for  not  dealing  with 
the  plaintiff.  Else  it  will  not  be  clear  that  their  withholding 
their  custom  was  in  consequence  of  defendant's  words;  it 
might  well  be  due  to  some  other  cause.  *  *  *  If  the  plaintiff 
cannot  give  the  names  of  those  who  have  ceased  to  deal  with 
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him,  or  cannot  prove  that  their  so  ceasing  is  due  to  the  de- 
fendant's words,  he  must  be  non-suited;  although  there  has 
in  fact  been  a  falling  off  in  his  business."  This  rule  is  dis- 
tinctly recognized  by  Mr.  Poe  in  his  work  on  Pleading,  sees. 
174,  572;  and  was  applied  in  Dicken  v.  Shepherd,  22  Md. 
399,  and  in  Neivbold  v.  Bradstreet,  57  Md.  38.  In  the  latter 
case  the  words  published  were  held  not  to  be  actionable  per  se. 
The  questions  asked  in  the  sixth,  eighth  and  fourteenth  bills 
of  exception  were :  1.  "State  whether  the  publication  in  Brad- 
street's  Daily  Sheet  of  Changes,  which  has  been  offered  in 
evidence,  had  any  effect  on  your  business  ?"  2.  "State  whether 
the  publication  of  the  words  mentioned  had  any  effect  on  your 
mercantile  credit  ?"  3.  "State  what  would  be  the  effect  on  a 
merchant's  credit,  to  give  a  mortgage  on  his  chattels  ?"  Judge 
Alvey,  in  disposing  of  these  exceptions,  said:  "All  proof 
therefore,  of  general  damage,  such  as  that  stated  in  the  sixth, 
eighth  and  fourteenth  bills  of  exception,  was  properly  ex- 
cluded. It  could  only  have  been  offered  in  case  the  libel  were 
actionable  per  se;  but  not  when  it  is  only  actionable  with  re- 
spect to  such  special  damage  as  may  be  alleged."  And  in  pass- 
ing on  another  exception  in  the  case  he  said:  "The  special 
damage  must  be  proved  as  laid,  and  if  the  special  damage  is 
alleged  to  consist  in  the  refusal  of  a  third  person  to  deal  with 
the  plaintiff,  or  to  give  him  credit,  or  in  the  action  of  any 
third  person  in  enforcing  obligations ;  evidence  is  not  admis- 
sible of  the  declarations  of  such  third  person  as  to  his  reason 
or  motive  for  so  acting,  the  third  person  himself  must  be 
called  to  prove  the  motive." 

The  damages  alleged  in  this  case  are  that  the  publication 
"has  entirely  destroyed  the  credit  which  the  plaintiff  has  here- 
tofore enjoyed,  and  has  caused  many  of  the  persons,  firms  and 
corporations  from  whom  the  plaintiff  has  been  purchasing 
goods  to  demand  immediate  payment  of  the  balance  due  them, 
and  to  refuse  to  sell  the  plaintiff  goods  upon  the  usual  terms 
•  of  credit  heretofore  allowed,  so  that  the  plaintiff  *  *  ^  is 
seriously  injured  in  his  business,  and  has  suffered  and  will 
suffer  heavy  loss  and  damage  in  the  prosecution  thereof,"  and 
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it  is  apparent  that  they  are  only  such  damages  as  may  be  re 
covered  where  the  matter  published  is  libelous  per  so,  and 
that  the  declaration  does  not  contain  such  an  explicit  state- 
ment of  special  damage  as  is  necessary  to  support  an  action 
where  the  alleged  libel  is  not  actionable  per  se. 

The  important  question,  then,  is,  are  the  words  set  out  in 
the  declaration  libelous  per  se.  "To  say  or  publish  of  a  mer- 
chant any  thing  that  imputes  insolvency,  inability  to  pay  his 
debts,  the  want  of  integrity  in  his  business,  or  personal  in- 
capacity or  pecuniary  inability  to  conduct  it  with  success,  is 
slander  or  libelous  per  se,  if  without  justification,  and  general 
damages  may  be  recovered.  Such  publication  necessarily,  in 
legal  contemplation,  tends  to  injure  the  credit  and  standing 
of  the  party  of  whom  it  is  made."  Newbold  v.  Bradstreet, 
supra. 

We  are  not  required  in  this  case  to  determine  whether  it 
would  be  libelous  per  se,  to  publish  of  a  merchant,  whose  in- 
tegrity and  ability  to  meet  his  obligations  is  entirely  satisfac- 
tory and  should  not  be  questioned,  for  the  purpose  of  injur- 
ing his  credit  and  business,  in  a  list  of  ratings  or  book  in- 
tended for  circulation  among  those  seeking  information  as  to 
the  financial  standing  and  business  integrity  of  persons  with 
whom  they  may  desire  to  deal,  a  blank  rating,  with  the  ex- 
planation that:  "The  absence  of  a  rating  whether  of  capital 
or  credit  indicates  those  whose  business  and  investments  ren- 
der it  difficult  to  rate  satisfactorily.  We,  therefore,  prefer  in 
justice  to  these  to  give  the  detailed  reports  on  record,  in  our 
offices."  It  might  be  questioned  whether  these  words,  giving 
them  their  ordinary  meaning,  even  when  interpreted  in  the 
light  of  other  ratings  and  explanations  contained  in  the  list 
or  book,  impute  to  one  of  whom  they  are  published  the  want 
of  buvsiness  int^rity  or  financial  ability.  But  words  may 
have  another  and  diflferent  meaning,  according  to  the  connec- 
tion to  which  they  are  employed  and  the  sense  in  which  they 
are  used  and  will  naturally  be  understood  by  tho?e  to  whom 
they  are  published.  They  may  have  a  local  significance,  or 
may,  by  usage,  have  acquired  a  peculiar  meaning,  and  they 
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should  be  given  the  meaning  they  are  intended  to  and  will 
naturally  convey  to  those  to  whom  they  are  addressed.  ^Ir. 
Odgers  says  (Odgers  on  Libel  and  Slander,  Star  Page  97 ) : 
"The  rule  that  has  now  prevailed  is  that  words  are  to  be  taken 
in  that  sense  that  is  most  natural  and  obvious,  and  in  which 
those  to  whom  they  are  spoken  will  be  sure  to  imderstand 
them."  It  is  said  in  Newhold's  Case,  supra:  "The  general 
rule  doubtless  is,  that  the  ordinary  popular  meaning  or  sense 
of  the  language  alleged  to  be  lil>elous  is  to  be  taken  to  be  the 
meaning  of  the  publisher;  but  a  foundation  may  be  laid  for 
showing  another  and  different  meaning,  *  '^  *  something  may 
have  passed  or  some  habit  or  usage  may  have  obtained,  that 
gave  a  peculiar  meaning  or  significance  to  the  expressions  em- 
ployed." In  the  case  of  Brinsfield  v.  Haweth,  107  Md.  285, 
Judge  Burke  said :  "If  the  defendant  by  the  use  of  language 
attributed  to  him  meant  to  impute  the  want  of  chastity  to  the 
plaintiff,  an  averment  may  be  introduced  that  by  a  local,  or 
neighborhood  imderstanding  such  words  mean  or  are  under- 
stood to  impute  the  meaning  ascribed  to  them  in  the  innuendo. 
Under  such  a  declaration  the  plaintiff  could  prove  ^any  extra- 
ordinary or  peculiar  meaning  expressed  by  the  words  in  ques- 
tion.' "  In  the  case  of  Kingsbury  v.  Bradstreet,  116  N.  Y. 
211;  22  N.  E.  R.,  365,  the  plaintiff  alleged  that  the  defend- 
ant published  a  circular  containing  the  following  statement 
referring  to  him:  "Conandagua,  Kingsbury,  Sherman.  Gro 
*  *  *  "  and  "that  the  defendant  thereby  meant  that  its  custom- 
ers should  understand  that  he  4n  some  way  or  manner  had  be- 
come financially  embarrassed  in  his  business,  and  that  his 
credit  and  good  name  as  a  merchant  had  become  affected  or 
impaired,  and  especially  *  *  *  that  he  had  failed  in  business, 
or  had  made  a  general  assignment  for  the  benefit  of  his  cred- 
itors." The  defendants  replied  denying  that  the  words  con- 
veyed or  were  intended  to  convey  such  meaning,  and  stating 
that  at  the  bottom  of  the  circular  was  an  explanation  of  what 
the  characters  in  question  meant,  in  these  words:  "For  ex- 
planation, please  call  at  our  office."  The  Court,  in  sustaining 
a  judgment  for  the  defendant,  said:  "The  circular  in  ques- 


Digitized  by 


Google 


DE  WITT  vs.  SCAKLETT.  55 

2JJ  ]  Opinion  of  tlie  CJourt. 

tion,  on  its  face,  is  not  a  libel  on  the  plaint iflP  *  *  *  when 
eonstmed  according  to  their  natural  meaning  they  are  inno- 
cent and  harmless ;  and,  as  thus  construed  they  are  not  shown 
to  be  false.  The  use  of  characters  in  the  body  of  the  page 
to  direct  the  attention  of  the  reader  to  the  margin  or  bottom 
thereof  is  common  in  many  publications,  and  of  itself  can 
excite  neither  suspicion  nor  surprise.  The  plaintiflF  proved 
that  such  was  the  sole  intention  of  the  defendants  in  making 
use  of  the  double  stars  in  the  publications  complained  of. 
The  only  innuendo  alleged  by  the  plaintiff  states  simply  what 
the  defendants  meant;  not  what  its  subscribers  or  public 
understood.  There  is  no  apparent  ambiguity  as  to  the  mean- 
ing or  the  application  of  the  words.  Without  proof  of  ex- 
trinsic facts  the  language  of  the  publication,  including  the 
characters  used  is  capable  of  an  innocent  construction  only. 
Standing  by  themselves,  they  are  incapable  of  a  defamatory 
meaning.  If  there  was  a  latent  injurious  meaning  arising 
from  facts,  known  both  to  the  def^idant  and  its  subscribers, 
which  would  reasonably  lead  the  latter  to  understand  the 
words  in  a  secondary'  and  defamatory  sense,  it  was  neither 
alleged  nor  proved.  Words  not  libelous  per  se  may  become 
so  from  the  connection  in  which  they  are  used,  or  the  circum- 
stances under  which  they  are  published.  The  situation  and 
surroundings  of  the  most  innocent  expression  may  make  it 
libelous,  but  they  must  be  distinctly  alleged  and  proved." 

In  the  case  at  bar,  the  declaration  charges  "that  the  com- 
mon acceptation  of  the  trade  and  among  the  many  thousands 
of  subscribers  to  said  book  or  list  of  commercial  ratings 
throughout  the  United  States  of  such  a  blank  rating."  accom- 
panied by  the  explanation  in  the  key,  "is  that  the  person 
rated  blank  is  worthless  as  to  his  financial  condition,  untrust- 
worthy as  to  his  character  and  entirely  imworthy  of  credit  in 
any  commercial  transaction,"  and  that  the  defendants,  know- 
ing that  such  was  the  common  acceptation  of  the  blank  rat- 
ing, etc.,  and  intending  to  injure  the  plaintiff,  caused  the 
same  to  be  published  of  the  plaintiff,  "meaning  and  intend- 
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ing  to  publish  the  plaintiff  as  a  person  who  is  worthless  in 
his  financial  condition,  unworthy  as  to  his  character,  etc.'' 

Now  if,  as  alleged,  the  blank  rating  and  accompanying  ex- 
planation set  out  in  the  declaration,  have  acquired  the  mean- 
ing and  significance  stated,  among  those  to  whom  the  lists  or 
books  are  sent,  and  the  defendants  as  alleged,  knowing  that 
they  were  so  understood,  caused  the  name  of  the  plaintiff  to 
be  published  in  the  lists  or  books  with  a  blank  rating,  etc , 
for  the  purpose  of  injuring  him,  the  words  must  be  taken  in 
the  sense  in  whdch  they  were  used,  and  in  which  those  to 
whom  theyi  were  published  must  have  understood  them. 
Judged  in  that  sense,  giving  them  that  meaning,  the  publica- 
tion, if  without  justification,  was  clearly  libelous  jmr  se.  It 
may  or  may  not  be  difficult  to  prove  that  blank  ratings  and 
the  explanation  contained  in  the  key,  have  acquired  the  mean- 
ing alleged,  but  if  they  Imvc,  then  they  amount  to  a  publica- 
tion that  the  person  so  rated,  is,  in  the  language  of  the  decla- 
ration, "worthless  as  to  his  financial  condition,  untrustworthy 
as  to  his  character  and  wholly  unworthy  of  credit  in  any  com- 
mercial transactions." 

Tt  can  make  no  difference  in  principle  what  may  be  the 
words  or  character  employed.  If  they  have  acquired,  among 
those  to  whom  they  are  published,  a  definite  significance,  and 
the  publisher  is  aware  of  the  construction  that  will  be  placed 
upon  them,  their  actionable  character  must  be  determined 
acccrrdingly.  On  the  other  hand,  words  cannot  be  given  any 
other  than  their  natural  and  ordinary  meaning,  unless  it  be 
alleged  and  proved  that  they  were  used  and  understood  in  a 
different  sense.  The  one  who  publishes  them,  or  causes  them 
to  be  published,  cannot  complain  if  his  words  are  judged  by 
the  sense  in  which  they  were  used  and  in  which  he  knew  they 
would  be  understood,  and  it  must  be  presumed  that  he  in- 
tended them  to  mean  what  he  knew  those  to  whom  they  were 
published  would  understand  them  to  mean. 

We  have  examined  the  cases  cited  by  counsel  for  the  ap- 
pellee but  do  not  regard  them  as  in  conflict  with  the  views  we 
have  expressed.     The  matters  alleged  in  colloquium  warrant 
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the  meaning  ascribed  to  the  publication  in  the  innuendo,  and, 
for  the  reasons  stated,  we  must  reverse  the  judgment  of  the 
Court  below  and  remand  the  case. 

Judgment  reversed  with  costs,  and  new 
trial  awarded. 


INTERNATIONAL   HARVESTER  CO.   vs.   ROBERT 
W.  BLACKWAY. 

Question  as  to  Validity  of  a  Bill  of  Sale. 

Several  years  after  the  execution  and  recording  of  a  bill  of  sale 
of  certain  personal  property,  its  validity  was  assailed  under 
exceptions  filed  to  an  auditor's  account  distributing  the  pro- 
ceeds of  the  property  of  the  vendor  in  the  bill  who  had  subse- 
quently made  an  assignment  for  the  benefit  of  his  creditors. 
TTpon  an  examination  of  the  evidence,  held,  that  the  due  exe- 
cution of  the  bill  of  sale  is  established  by  a  preponderance  of 
the  testimony,  and  that  its  validity  had  been  admitted  by  the 
parties  in  interest  at  the  time  the  assignment  for  creditors 
was  made. 

Decided  March  Slst,  1910. 

Appeal  from  the  Circuit  Court  for  Cecil  Coimty  (PEAnt  k, 
C.  J.,  Adkins  and  Hoppek,  JJ.). 

The   cause   was   argued   before   Boyd,    C.    J..    Briscoe, 
ScHMrcKEB,  BuBKE,  Thomas,  Pattison  and  Urxeh,  JJ. 

Joshua  Clayton  and  Charles  B.  Findley,  Jr.,  for  the  appel- 
lant. 

William  8.  Evans  and  Omar  D.  Crothers   for  Robert  W. 
Blackway,  appellee. 
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Pattison^  J.,  delivered  the  opinion  of  the  Court. 

This  is  an  appeal  from  an  order  of  the  Circuit  Court  for 
Cecil  County,  sitting  in  Equity,  ratifying  and  confirming 
Auditor's  Report  No.  2,  in  which  the  sum  of  five  hundred 
and  thirty  dollars  and  thirty-one  cents  is  allowed  to  R.  W. 
Blackway  upon  his  claim  filed  in  these  proceedings. 

On  the  14th  day  of  July,  1897,  Eugene  Plummer,  by  deed 
dated  as  of  that  day,  conveyed  and  assigned  unto  William  T. 
Warburton  certain  personal  property  therein  mentioned,  in 
trust  for  the  benefit  of  his  creditors. 

Some  of  the  property  in  said  deed  mentioned,  was  in- 
cluded in  an  alleged  bill  of  sale  previously  executed,  cm  the 
15th  day  of  August,  1895,  by  Eugene  Plummer  to  Robert  W. 
Blackway,  to  secure  an  indebtedness  of  $1,045.15,  said  to 
be  owing  by  Plummer  to  Blackway,  and  which  is  of  record 
in  the  office  of  the  clerk  of  the  Circuit  Court  for  Cecil  Coun- 
ty, and,  so  far  as  the  records  therein  disclose,  it  is  unpaid  and 
unreleased. 

The  trustee  disposed  of  the  property  mentioneil  in  the 
deed  of  assignment  and  on  the  6th  day  of  October,  1897,  re- 
ported the  sale  thereof  to  the  Court,  stating  the  amount  of 
sales  to  be  $711.38.  The  report  was,  on  the  18th  day  of 
January,  1898,  finally  ratified  and  confirmed.  In  ratifying 
this  report,  the  Court  further  ordered  "that  the  papers  be 
referred  to  the  auditor  of  the  Court,  with  directions  to  give 
notice  to  creditors  of  Eugene  Plummer  to  bring  in  their 
claims,  and  to  take  proof  to  show  how  much  is  now  due  on 
the  bill  of  sale  given  by  said  Plummer  to  Robert  W.  Black- 
way,  mentioned  in  said  assignee's  report.'' 

As  alleged  in  the  trustee's  report  of  sale,  the  trustee,  on 
the  6th  day  of  August,  1897,  entered  into  an  agreement  with 
Blackway  in  respect  to  the  disposition  of  the  property  named 
in  his  bill  of  sale.  By  this  agreement,  "the  proceeds  arising 
from  said  sale  are  to  be  applied  by  the  said  Warburton  to 
the  payment  of  the  sum  due  on  said  hill  of  sale  to  said  Black- 
way." 
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'No  testimony  was  taken  under  the  order  of  January  18th 
1898,  and  on  the  25th  day  of  September,  1905,  upon  the 
petition  of  Blackway  the  Court  passed  the  second  order  again 
referring  the  papers  to  the  auditor. 

On  the  22nd  day  of  November,  1905,  in  compliance  with 
the  last  named  order,  the  testimony  of  Blackway  alone  was 
taken  by  the  auditor  in  support  of  his  claim,  in  the  presence 
of  the  assignee  and  the  solicitors  for  the  petitioner  and  as- 
signor, and  upon  the  return  of  this  testimony,  on  the  22nd 
day  of  January,  1908,  the  Court  passed  the  third  order  re- 
manding the  case  to  the  auditor  for  the  purpose  of  stating  an 
audit  distributing  the  proceeds  of  sale,  with  power  to  take 
testimony  in  support  of  any  or  all  claims  filed  against  said 
estate,  or  any  objections  that  might  be  made  to  any  claim, 
and  directing  that  notice  be  given  to  creditors  to  file  their 
claims.  Under  this  order  much  testimony  was  taken  and  re- 
turned to  the  Court  on  December  21st,  1908. 

The  auditor,  on  the  ISth  day  of  May,  1909,  stated  two  ac- 
counts, known  as  Audit  Xo.  1  and  Audit  No.  2.  In  the 
first,  the  proceeds  of  sale,  after  the  payment  of  costs  and  ex- 
penses ($530.31),  were  distributed  to  four  of  his  creditors, 
including  the  appellant,  the  International  Harvester  Com- 
pany, in  full  payment  of  their  claims  with  interest,  amount- 
ing in  the  aggregate  to  $505.73,  and  the  balance  thereof 
$24.58,  to  Eugene  Plummer,  assignor;  the  claim  of  Black- 
way  was  excluded  therefrom.  By  the  second  audit,  the  whole 
surplus  $530.31,  was  distributed  to  Robert  W.  Blackway. 
Blackway  excepted  to  the  ratification  of  Auditor's  Report  No. 
1,  and  asked  the  Court  to  ratify  Report  No.  2. 

On  June  23rd,  1909,  the  Court  passed  a  further  order  di- 
recting that  the  papers  in  the  cause  be  again  remanded  to 
the  auditor  "for  the  sole  purpose  of  taking  the  testimony  of 
William  J.  Duhamel  (Justice  of  the  Peace)  in  reference  to 
the  execution  and  acknowledgment  of  the  bill  of  sale  from 
Eugene  Plummer  to  Robert  Blackway  and  the  making  of  the 
affidavit  thereto." 
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In  obedience  to  this  order,  the  testimony  of  William  T. 
Duhamel  was  thereafter  taken  and  returned  to  the  Court, 
whereupon  it  decided  in  favor  of  the  validity  of  the  claim  of 
Blackway  and  sustained  the  exceptions  taken  by  him  to 
Auditor's  Report  No.  1 ;  and  in  conformity  with  that  opin- 
ion, the  Court,  on  the  same  day,  passed  an  order  finally  rati- 
fying and  confirming  Auditor's  Report  No.  2,  in  which  the 
claim  of  Blackway  was  allowed.  It  is  from  the  passage  of 
this  order  that  the  appeal  is  taken. 

The  questions  to  be  determined  by  this  appeal  are :  1st,  did 
Eugene  Plummer  execute  unto  Robert  W.  Blackway  the  bill 
of  sale  referred  to  in  this  case,  to  secure  the  payment  of 
moneys  owing  by  him  to  Blackway  ?  And  2nd,  if  so,  what 
amount  was  owing  on  said  bill  of  sale  at  the  time  that  the 
property  mentioned  in  it  passed  into  the  hands  of  the  as- 
signee ? 

The  original  bill  of  sale,  as  the  evidence  discloses,  was  lost, 
but  a  certified  copy  of  it  was  placed  in  evidence  and  is  in- 
serted in  the  record.  To  this  is  attached  the  name  and  seal  of 
Eugene  Plummer,  attested  by  William  J.  Duhamel,  and  ap- 
pended thereto  is  the  formal  certificate  of  acknowledgment 
taken  before  the  said  Duhamel,  Justice  of  the  Peace,  and 
signed  by  him,  wherein  it  is  stated  that  Eugene  Plummer 
I)ersonally  appeared  before  the  Justice  and  acknowledged  the 
bill  of  sale  to  be  his  act,  and  that  Robert  W.  Blackway  also 
appeared  before  him  and  made  oath  in  due  form  of  law  that 
the  consideration  of  the  bill  of  sale  was  true  and  bona  fide 
as  therein  set  forth.  This  acknowledgment  is  dated  the  15th 
day  of  August,  1895. 

The  bill  of  sale,  the  validity  of  which  is  here  assailed,  upon 
its  face,  appears  to  have  been  in  every  way  legally  executed, 
by  Eugene  Plummer,  the  assignor,  on  the  15th  day  of  Au- 
gust, 1895,  and  thereafter  duly  and  properly  recorded  in  the 
office  of  the  Clerk  of  the  Circuit  Court  for  Cecil  County. 
William  J.  Duhamel,  the  Justice  of  the  Peace  before  whom 
the  bill  of  sale  was  acknowledged  testified  that  in  his  presence 
Eugene  Plummer  executed  the  bill  of  sale  and  acknowledged, 
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before  him,  the  execution  thereof;  also  related  the  facts  and 
circumstances  attending  its  execution  as  fully  as  could  be 
expected  after  the  lapse  of  so  many  years.  Blackway  testi- 
fied that  the  sum  named  in  the  bill  of  sale  represented  the 
amount  owing  to  him  by  Plummer  at  the  time  of  its  execu- 
tion ;  that  thereafter  he  made  the  affidavit  to  its  consideration 
and  had  it  recorded.  He  however,  did  not  see  Plummer 
sign  the  bill  of  sale. 

By  the  testimony  of  Plummer,  the  existence  of  this  bill  of 
sale  was  known  to  him  so  early  as  1896.  Later,  in  July, 
1897,  he  made  the  deed  of  assignment,  and  made  it,  as  he  al- 
leges therein,  because  of  his  inability  to  pay  in  full  all  of 
his  indebtedness.  This  indebtedness  to  Blackway  must  have 
been  considered  and  recogaized  by  him  at  the  time,  other- 
wise this  statement  would  not  have  been  correct,  for  without 
this  alleged  indebtedness  to  Blackway,  the  amount  owing  by 
him  at  that  time,  as  shown  by  the  claims  filed,  would  not 
have  exceeded  three  hundred  and  fifty  dollars,  less  than  one- 
half  of  the  value  of  the  property  conveyed  or  assigned  by 
him,  as  disclosed  by  the  sale  of  the  same  made  within  three 
months  thereafter  by  the  trustee;  the  amount  of  sales,  as  re- 
ported by  the  trustee,  being  seven  hundred  and  eleven  dollars 
and  thirty-eight  cents.  A  large  part  of  the  five  hundted  and 
thirty  dollars  and  thirty-one  cents  distributed  to  his  creditors 
in  Audit  No.  1,  consists  of  interest  that  had  accrued  on  the 
claims  allowed  therein  after  the  execution  of  the  deed  of  as- 
signment. Furthermore,  the  language  of  the  agreement  en- 
treed  into  by  the  assignee  and  Blackway,  by  which  agreement 
the  proceeds  of  sale  were  to  be  "applied  by  the  said  Warburton 
to  the  payment  of  the  sum  due  on  said  bill  of  sale  to  said 
Blackway,"  as  well  as  the  language  of  the  order  of  the  Court 
passed  on  the  18th  day  of  January,  1898,  directiug  the  audi- 
tor "to  take  proof  to  show  how  much  is  now  due  on  the  bill  of 
sale,'*  etc.,  is  inconsistent  with  the  contention  that  at  that  time 
the  validity  of  the  bill  of  sale  was  in  dispute.  Nothing  what- 
ever was  done  in  obedience  to  the  order  of  January  18th, 
1898. 
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This  property  was  sold  by  the  assignee  early  in  October. 
1897,  and  the  purchase  money  therefor  was  paid  to  him  in 
cash,  except  that  for  which  Blackway  gave  his  note,  amount- 
ing to  $373.25.  This  money  was  deposited  in  bank,  without 
interest,  by  the  assignee,  who  thereafter  became  not  only 
coimsel  for  the  assignor,  but  also  for  certain  of  the  creditors. 
No  steps,  however,  were  taken  by  the  assignee  to  settle  the 
estate,  nor  did  he,  acting  for  and  on  behalf  of  the  assignor  or 
the  creditors  whom  he  represented,  proceed  in  any  way  to 
inquire  into  the  validity  of  this  lien,  but  the  Court,  on  the 
25th  day  of  September,  1905,  upon  the  petition  of  Blackway, 
passed  its  order  again  referring  the  papers  to  the  auditor. 
It  was  upon  the  order  last  passed  and  the  succeeding  order 
of  January  22nd,  1908,  that  the  evidence  submitted  in  this 
case  was  taken. 

To  overcome  the  weight  of  this  testimony  and  to  sustain 
the  contention  that  the  bill  of  sale  was  never  executed  by 
Plummer  and  that  there  was  no  indebtedness  from  Plummer 
to  Blackway,  they,  twelve  years  after  the  alleged  execution 
of  the  bill  of  sale,  offered  the  evidence  of  Plummer,  his  wife, 
Allen  and  others.  Plummer,  his  wife  and  Allen,  in  their 
testimony,  give  their  recollection  of  conversations  occur ing 
between  each  of  them  and  Blackway,  at  or  about  the  time  of 
the  execution  of  the  bill  of  sale  wherein  they  alleged  Black- 
way  made  statements  and  admissions  inconsistent  with  the 
alleged  execution  of  the  bill  of  sale  by  Plummer  and  the 
bona  fides  of  the  debt  upon  which  the  same  was  based.  Plum- 
mer and  his  wife  testified  as  to  the  inability  of  Plummer  to 
write  his  name,  and  other  witnesses  testified  that  Plummer, 
in  executing  papers,  made  his  mark  and  did  not  write  his 
name  thereto. 

We  think  this  stale  oral  testimony  fails  to  overcome  the 
evidence  offered  in  support  of  the  validity  of  Blackway's 
claim,  and  that  the  bill  of  sale  must  be  sustained.  We  will 
therefore  affirm  the  order  of  the  Court  below. 

Order  affirmed  with  costs  to  the  appellee. 
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CHRISTIAN  F.  KURRLE  vs.  THE  MAYOR  AND 
CITY  COUNCIL  OF  BALTIMORE. 

Bill  of  Exceptions  Failing  to  Show  the  Evidence  Rejected — 

Action  Against  Municipal  Corporation  for  Damage  Caused 

by  Defective  Construction  of  Sewer  and  the  Flooding 

of  Plaintiff's  Property — Evidence — Instructions — 

View  of  Premises  hy  the  Jury. 

When  an  exception  is  taken  to  the  refusal  of  the  trial  Court  to 
admit  in  evidence  the  report  of  a  municipal  commission,  of- 
fered to  show  a  certain  fact,  the  exception  must  state  what  the 
book  contained  on  the  subject,  in  order  that  this  Court  may 
determine  whether  or  not  the  ruling  of  the  lower  Court  was 
correct. 

In  an  action  against  a  municipality  where  the  plaintiff  alleges 
that  the  defendant's  failure  to  construct  a  sewer  on  a  certain 
street  caused  plaintiff's  land  to  be  flooded,  evidence  that  a 
certain  City  Commissioner  had  recommended  that  a  sewer  be 
built  in  that  street  is  not  admissible.  A  municipality  is  not 
liable  for  failure  to  make  the  improvements  recommended  by 
its  officers. 

The  evidence  in  this  case  is  held  to  be  legally  sufficient  to  show 
that  the  defendant  municipality  constructed  a  sewer  of  in- 
sufficient size  and  construction  to  carry  off  all  the  water  in 
seasons  of  ordinary  rainfall,  and  in  consequence  of  the  faulty 
construction  of  the  sewer  in  this  and  other  respects  the  plain- 
tiff's property  had  been  flooded,  and  that  consequently  it  was 
error  to  instruct  the  jury  that  ttere  was  no  evidence  to  show 
that  the  sewer  was  unskillfully  constructed,  or  that  it  had 
not  been  maintained  so  as  to  provide  for  all  the  water  which 
might  be  reasonably  expected  to  flow  into  it. 

The  failure  of  a  municipal  corporation  to  grade,  pave  and  place 
gutters  in  a  certain  street  does  not  render  it  liable  to  the  own- 
ers of  property  in  that  street  which  was  flooded  by  water 
made  to  flow  into  the  street  by  the  acts  of  private  parties,  who 
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changed  the  configuration  of  adjacent  land  not  belonging  to 
the  municipality. 

When  the  evidence  in  the  case  shows  that  plaintiff's  property 
was  flooded  by  water  coming  at  a  certain  time  from  a  defect- 
ively constructed  sewer,  and  that  it  was  also  flooded  at  other 
times  by  water  coming  from  other  sources,  a  prayer  is  erro- 
neous which  instructs  the  jury  that  their  verdict  must  be  for 
the  defendant,  the  municipal  corporation  which  built  the 
sewer,  as  it  cannot  be  determined  how  much  damage  was 
caused  by  the  water  from  the  sewer  and  how  much  by  the 
water  from  other  sources. 

The  fact  that  the  jury  has  viewed  the  premises  in  an  action  to 
recover  damages  for  an  injury  to  the  land  does  not  preveat 
the  trial  Court  from  deciding  that  there  is  no  legally  suffi- 
cient evidence  to  entitle  the  plaintiff  to  recover. 

Decided  March  Slst,  1910. 

Appeal  from  the  Superior  Court  of  Baltimore  City 
(Stockbridoe,  J.). 

Defendant's  7th  Prayer. — That  there  is  no  evidence  that 
Twenty-Second  street,  as  testified  to,  both  in  front  and  in 
rear  of  the  plaintiff's  property  is  a  public  street,  or  that  it 
was  opened,  graded,  paved  or  curbed  by  the  defendant,  and 
that  there  is  no  evidence  legally  sufficient  to  show  that  the 
course  in  which  surface  water  flowed  prior  to  the  opening, 
grading,  paving  and  curbing  of  Twenty-Second  street  at  the 
time  the  damages  are  alleged  to  have  happened  was  deflected 
or  diverted  by  any  act  of  the  Mayor  and  City  Council  of  Bal- 
timore, and  that  under  the  pleadings  there  is  no  liability  on 
the  City  for  any  damage  which  the  plaintiff  may  have  sus- 
tained because  of  water  flowing  into  his  premises  from 
Twenty-Second  street  in  front  or  in  the  rear  of  his  property. 
(Granted.) 

Defendant's  8th  Prayer. — That  there  is  no  evidence  that 
the  City  has  collected  water  in  an  artificial  channel  anvl 
thrown  it  on  the  property  of  the  plaintiff  and  as  far  as  any 
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damage  sustained  by  the  plaintiff  because  of  water  flowing 
into  his  property  from  Twenty-Second  street  in  front  and  in 
rear  of  his  property,  there  can  be  no  recovery ;  and  under  the 
pleadings  for  any  loss  thus  sustained  by  the  plaintiff,  their 
verdict  must  be  for  the  defendant.     {Granted,) 

Defendant's  9th  Prayer. — That  there  is  no  way  of  deter- 
mining from  the  evidence  how  much  damage  was  caused  by 
the  water  which  flowed  into  the  premises  of  the  plaintiff  from 
the  sewer,  and  how  much  from  the  lands  in  the  rear  of  the 
plaintiff's  house,  during  the  overflow  of  1905,  or  from 
Twenty-Second  street  in  the  rear  of  the  plaintiff's  house  dur- 
ing the  overflow  of  1906,  and  under  the  pleadings  their  ver- 
dict must  be  for  the  defendant.     (Granted.) 

Defendant  10th  Prayer. — That  the  fact  that  the  plain- 
tiff's property  has  been  damaged  does  not  entitle  him  to  re- 
cover against  the  City,  and  before  he  can  recover  he  must 
show  that  the  defendant  failed  in  some  duty  towards  him  and 
that  the  failure  of  that  duty  was  the  direct  and  proximate 
cause  of  the  damages  sustained ;  and  the  defendant  prays  the 
Court  to  instruct  the  jury  that  there  is  no  evidence  legally 
sufficient  under  the  pleadings  to  show  that  the  defendant 
failed  in  any  duty  towards  the  plaintiff  which  caused  the 
damage  complained  of,  and  their  verdict  must  be  for  the 
defendant.     (  Granted. ) 

The  cause  was  argued  before  Boyd,  C.  J.,  Briscoe. 
Peabce,  Schmucker,  Burke,  Thomas,  Pattison  and 
Frner,  JJ. 

Richard  B.  Tippett  and  William  S.  Bansemer,  for  the  ap- 
I)ellant. 

Sylvan  Hayes  Lauchheimer  and  IF.  H.  De(\  Wright,  for 
the  appellee. 

Boyd,  C.  J.,  delivered  the  opinion  of  the  Court. 
The  appellant  sued  the  appellee  to  recover  damages  for  in- 
juries allied  to  have  been  caused  to  his  property  for  which 
VOL.  113  5 
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he  claims  it  is  responsible.  The  first  count  of  the  declaration 
alleges  that  the  plaintiff  was  the  owner  and  in  possession  of  a 
certain  business  carried  on  in  property  in  Baltimore  City, 
which  fronted  on  Jenkins  lane,  and  ran  back  to  a  stream  of 
water  known  as  Jenkins  run ;  that  sometime  before  the  hap- 
pening of  the  injuries  complained  of  the  defendant  con- 
structed a  sewer  to  carry  off  water  which  theretofore  ran  in 
Jenkins  run,  as  well  as  that  which  might  fall  and  nm  there- 
in, which  was  so  constructed  as  to  connect  with  an  existing 
sewer  of  the  defendant;  and  that  from  the  carelessness  and 
want  of  ordinary  care  of  the  defendant  it  did  not  provide  the 
Jenkins  run  sewer,  and  the  one  with  which  it  connected,  with 
sufficient  size  and  capacity  to  carry  off  the  waters  of  Jenkins 
run  as  well  as  the  rain  water  which  might  be  expected  to  flow 
therein  and  the  waters  which  flow  in  the  connecting  sewer; 
that  by  the  exercise  of  ordinary  care  and  diligence  the  de- 
fendant had  notice,  or  might  have  had  notice,  of  the  injuries 
which  would  necessarily  be  inflicted  upon  thb  plaintiff  by 
reason  of  the  insufficient  capacity  and  size  of  the  said  sewer 
with  which  Jenkins  run  sewer  connects;  that  by  reason  of 
the  insufficient  size  of  the  sewer  with  which  Jenkins  run 
sewer  connects,  it  fails  to  carry  off  the  water  which  drains 
therein  when  it  is  burdened  by  rain  water  which  flows  there- 
in in  addition  to  the  ordinary  flow  of  water  in  it,  and  by 
reason  of  the  insufficient  capacity  of  said  sewer  it  has  fre- 
quently overflowed  and  the  water  backed  up  in  the  premises 
of  the  plaintiff,  causing  him  serious  loss  and  damage,  etc. 

The  second  count  alleges  that  Jenkins  lane,  also  called 
Taylor  street,  is  a  public  highway  owned  by  the  defendant, 
and  by  reason  of  the  failure  of  the  defendant  to  use  proper 
care  and  diligence  in  caring  for  said  street,  it  has  failed  to 
grade  and  pave  th(»  same  and  to  place  gutters  in  it  to  carry 
off  the  waters  which  flow  therein  from  rain  and  other  sources, 
the  defendant  well  knowing  that  and  well  knowing  that  re- 
ocaitly  other  streets  had  been  opened  up  connecting  with 
Jenkins  lane  in  such  manner  that  large  quantities  of  water 
flow  from  other  streets  in  and  over  Jenkins  lane,  and  it  not 


Digitized  by 


Google 


KURRLE  vs.  BALTIMORE  CITY.  G7 

j£j  "I  Opinion  of  the  CJourt 

being  provided  with  gutters  and  other  means  for  taking  off 
said  water,  large  quantities  flow  from  other  streets  and  from 
Jenkins  lane  over  and  across  the  premises  of  the  plaintiff,  so 
that  his  dwellings,  huildings,  machinery,  etc.,  have  been  se- 
riously damaged. 

The  general  issue  plea  was  filed  and  the  trial  resulted  in  a 
verdict  for  the  defendant.  From  the  judgment  entered  there- 
on this  appeal  was  taken.  There  are  three  exceptions  to  rul- 
ings on  the  evidence  which  we  will  consider  before  passing 
on  the  prayers.  The  first  is  presented  in  this  way :  the  City 
Engineer  was  on  the  stand  when  he  was  asked  to  look  at  a 
book  handed  him  and  to  say  whether  it  was  one  of  the  reports 
of  the  Sewerage  Commission.  The  defendant  objected,  and 
the  counsel  for  the  plaintiff  said  it  was  only  offered  for  the 
purpose  of  showing  notice,  and  that  he  had  no  desire  to  offer 
it  as  a  report  in  evidence.  The  Court  took  the  pamphlet  and 
after  some  further  jremarks  what  took  place  is  thus  described 
in  the  record:  "Court:  As  far  as  that  is  concerned,  that  it 
brought  attention  to  the  fact  would  bring  it  in  evidence,  but 
not  as  to  what  in  their  estimation  caused  it.  Mr.  Tippett: 
Of  course,  I  understand  that.  Court :  And  so  the  fact  may 
be  that  a  report  was  made  upon  the  Jenkins  run  sewer,  or 
Harford  run  sewer,  or  any  of  the  others,  and  that  fact  be 
proved,  but  not  what  that  report  was.  To  which  ruling  of 
th(r  Court  the  plaintiff  excepted,"  etc. 

It  will  be  obsen^ed  that  there  was  no  distinct  ruling  on  the 
subject,  but  if  it  be  treated  as  ruling  the  report  out,  it  would 
not  be  reversible  error.  In  the  first  place,  Mr.  Tippett  said : 
"T  have  no  desire  to  offer  the  report  as  a  report  in  evidence. 
It  is  solely  on  the  question  of  notice."  What  it  said  we  have 
no  means  of  knowing.  If  there  was  anything  in  it  which  was 
admissible,  it  should  have  been  offered,  and  set  out  in  the 
record,  so  we  could  determine  its  admissibility.  This  is  not 
like  the  case  of  County  Commissioners  v.  Oanit,  78  Md.  286, 
which  overruled  some  previous  cases,  for  there  it  could  not 
l>e  told  what  the  witness  would  say,  as  the  question  was  not 
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allowed  to  be  answered,  but  there  could  be  no  possible  reason 
why  we  could  not  be  informed  as  to  precisely  what  was  offered 
and  what  the  book  contained.  The  book  was  in  Court ;  coun- 
sel said  he  only  wanted  to  call  attention  to  certain  references 
in  it,  and  he  could  have  offered  whatever  parts  he  desired  a 
ruling  on,  and  if  excluded  and  he  wanted  us  to  review  the 
ruling,  he  should  have  had  it  in  the  record.  Moreover,  the 
City  Engineer  made  all  the  admissions  which  were  necessary 
to  show  that  he  had  notice  of  complaints  about  this  sewer.  So 
it  is  useless  to  discuss  the  subject  further. 

ISTor  was  there  error  in  the  ruling  presented  by  the  second 
exception.  The  witness  had  already  said  he  had  never  read 
the  report  of  the  Sewerage  Commission  for  1906.  although 
he  admitted  it  was  on  file.  The  question  was  then  asked:  "It 
refers  specifically  to  the  work  of  your  department  ?  A.  Wo ; 
T  would  not  say  that.  Q.  I  mean  the  work  of  your  depart- 
ment as  conducted  by  you  prior  to  the  Sewerage  Commission 
having  general  charge  of  the  sewers  in  Baltimore  City  ?"  The 
latter  question  was  objected  to  and  ruled  out.  We  cannot  see 
its  relevancy,  but,  regardless  of  that,  what  we  have  said  above 
is  applicable  to  this  exception.  The  page  of  the  report  re- 
ferred to  in  the  question^  upon  which  the  subsequent  ones 
were  dependent,  is  not  in  the  record,  and  we  have  no  infor- 
mation by  which  wo  could  determine  its  application,  if  any, 
to  this  case. 

In  the  third  exception  there  w^as  an  offer  to  prove  from  a 
bound  volume  of  the  City  Commissioner's  Reports  of  Balti- 
more City  for  the  year  1805,  that  Janon  Fisher,  who  was  the 
City  Commissioner,  recommended  "that  a  sewer  should  be 
built  by  the  City  to  drain  the  watershed  now  drained  by 
Jenkins  run  sewer,  from  the  end  of  the  City  sewer  at  the 
intersection  of  Federal  street  and  Carter  allev  east  through 
the  bed  of  Federal  street  to  Greenmount  avenue ;  thence  north 
in  the  bed  of  Greenmount  avenue  to  a  junction  with  Jenkins 
run  sewer."  That  was  clearly  inadmissible.  If  the  City  is 
to  be  held  liable  for  recommendations  of  improvements  by 
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its  different  officers,  it  would  be  best  not  to  have  any  recom- 
mendations on  record.  Mr.  Fisher  doubtless  gave  what  he 
believed  to  be  good  reasons  for  making  such  recommendation, 
but  it  certainly  cannot  follow  that  the  City  is  liable  because 
he  is  in  his  report  so  recommended.  Engineers  differ,  and 
differ  widely,  as  to  the  necessity  or  desirability  of  improve- 
ments, and  as  to  the  method  to  be  adopted,  if  made,  as  is 
illustrated  by  this  record. 

The  fourth  bill  of  exceptions  contains  the  rulings  on  the 
prayers,  those  excepted  to  being  the  defendant's  second,  sixth, 
seventh,  eighth,  ninth  and  tenth.  The  second  and  sixth  may 
be  considered  together,  the  second  instructing  the  jury  that 
there  was  no  legally  sufficient  evidence  under  the  pleadings 
to  show  that  the  sewer  mentioned  in  the  evidence  is  of  insuffi- 
cient capacity  to  carry  off  the  water  which  it  was  designed  to 
drain,  in  times  of  ordinary  rainfalls,  and  under  the  plead- 
ings their  verdict  must  be  for  the  defendant,  as  far  as  the 
first  c^unt  is  concerned.  The  sixth  instructed  the  jury  that 
there  was  no  such  evidence  to  show  that  the  sewer  was  un- 
slcillfully  constructed  or  that  it  has  not  been  maintained  so  as 
to  provide  for  all  the  water  which  might  be  reasonably  ex- 
pected to  flow  towards  and  into  it.  That  also  refers  to  the 
first  count.  It  must  be  admitted  that  this  sewer,  as  a  whole, 
from  where  it  begins  to  Jones'  Falls,  where  it  empties,  is 
peculiarly  constructed.  Mr.  Fendall,  the  City  Ens^neer,  who 
was  called  as  a  witness  for  the  plaintiff,  said  it  has  too  many 
curves,  was  longer  than  necessary,  that  there  are  eight  or  ten 
sections  to  it,  some  of  which  are  semi-circular  arches  of  vary- 
ing heights  of  walls;  some  are  segmental  arches  with  low 
walls,  one  is  a  segment  without  any  wall,  and  other  sections 
are  complete  circles.  That  part  he  built  is  a  circle  of  nine 
feet  and  six  inches  diameter,  and  was  joined  to  a  circle  of 
ten  feet  six  inches  diameter.  But  the  most  serious  defect,  if 
it  be  so  regarded,  is  the  fact  that  the  capacity  of  the  part  of 
it  on  Carter  alley  is  considerably  smaller  than  the  sections  on 
either  side  of  it.     All  of  the  water  that  enters  the  sewer  near 


Digitized  by 


Google 


70  KURRLE  IV.  BALTIMORE  CITY. 

Opinion  of  tlie  Court.  fH'*^ 

the  plaintiff's  property  has  to  pass  the  Carter  alley  section, 
and  hence  the  important  question,  under  the  first  count  in 
the  declaration,  was  Avhether  that  is  sufficient.  A  sewer  may 
be  of  sufficient  capacity  at  its  beginning,  but  if  it  is  too  small 
at  some  point  along  the  line  to  let  the  water  which  enters  there 
nm  through,  there  is  likely  to  be  trouble — indeed,  it  is  cer- 
tain there  will  be  if  the  flow  into  the  head  continues  long 
enough  to  fill  up  the  sewer.  The  part  of  the  sewer  which 
is  smaller  than  the  rest  is  from  Girard  avenue  to  the  west 
side  of  Greenmount  avenue,  about  eleven  hundred  feet.  The 
area  of  that  cross  section  is  49-1/100  square  feet,  while  the 
area  under  Greenmount  avenue  is  175  square  feet  and  the 
area  for  six  hundred  and  eighty  feet  north  of  Greenmount  ave- 
nue is  86-36/100  square  feet.  As  constructed  when  the  inju- 
ries complained  of  occurred,  the  City  Engineer  testified  that 
"all  the  water  that  gets  into  this  sewer  under  Greenmount 
avenue  has  to  go  through  this  small  one,  the  Carter  alley 
sewer,  and  then  goes  off  into  the  larger  sewer  between  Girard 
avenue  and  Jones'  Falls."  Tt  is  proper  to  say  that  Mr.  Fen- 
dall  testified  that  there  were  plans  in  his  office  showing  a 
proposed  extension  down  Girard  avenue  to  Greenmount  ave- 
nue, then  up  the  latter  to  the  structure  under  Greenmount 
avenue,  above  referred  to,  and  if  that  had  been  built  it  would 
have  relieved  Carter  alley  sewer  to  the  extent  this  proposed 
sewer  would  have  taken  the  water  off.  In  other  words,  there 
woidd  be  two  lines  of  sewers  between  Greenmount  avenue  and 
the  point  at  Girard  avenue  where  the  sewer  is  larger  than  it 
is  under  Carter  alley,  and  doubtless  some  such  proposed  ex- 
tension was  the  reason  why  there  was  such  a  large  area  under 
Greenmount  avenue. 

There  is  some  evidence  tending  to  show  that  the  Carter 
alley  sewer  had  been  a  source  of  trouble  and  anxiety  on  the 
part  of  the  City  officials  for  some  years.  We  do  not  refer  to 
it  being  out  of  repairs  at  times,  as  there  is  nothing  to  show 
that  it  was  at  the  dates  complained  of  in  this  case,  but  com- 
plaints  had    frequently  been    made   to   the   authorities,   and 
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plans  were  being  considered  to  relieve  it  of  some  of  the  water 
it  had  to  carry.  It  cannot  be  presumed  that  the  City  authori- 
ties would  have  made  the  sections  above  the  Carter  alley 
sewer  so  much  larger  than  it  was,  if  that  size  was  deemed  suf  ^ 
ficient.  If  there  was  reason  to  make  the  sewer  latter  higher 
up,  there  was  certainly  more  reason  to  have  the  lower  part 
on  Carter  alley  larger,  for  the  evidence  shows,  and  it  might 
be  assumed,  that  there  were  inlets  into  this  sewer  along  its 
line,  and  that  the  part  of  the  sewer  towards  the  end  where 
it  empties  will  generally  be  required  to  carry  more  water 
than  towards  the  beginning.  Of  course  we  understand  that 
the  City  authorities  might  make  the  upper  sections  of  a 
sewer  larger  than  a  lower  section  built  some  years  before,  so 
as  to  provide  for  future  conditions  which  were  not  then  in 
existence,  but  in  this  case  there  can  be  no  doubt  from  the 
evidence  that  Carter  alley  sewer  was  not  regarded  as  satis- 
factory for  some  years  and  the  City  authorities  had  ample 
knowledge  of  that  fact.  In  a  former  suit  by  the  plaintiff 
against  the  City,  which  was  brought  in  1003,  and  tried  in 
1904,  there  was  evidence  offered  that  the  plaintiff's  property 
had  been  flooded  from  this  sewer  prior  to  the  institution  of 
that  suit.  The  testimony  of  witnesses  in  this  record  tends 
to  show  that  on  June  22nd,  1905,  and  on  July  22nd,  1906, 
the  plaintiffs  property  was  very  badly  flooded.  One  of  them 
said  that  on  July  22nd,  1906,  he  saw  the  water  coming  from 
the  mouth  of  the  sewer  into  the  cattle  pens'of  the  plaintiff; 
that  the  water  passed  in  there  for  half  an  hour  or  more.  The 
plaintiff  testified  that  his  property  was  never  flooded  until 
the  Fend  all  sewer  was  built;  that  Jenkins  run  was  an  open 
stream  when  the  sewer  was  extended  in  it  beyond  his  place ; 
that  about  ten  years  before  Greenmount  avenue  was  flooded, 
and  three  houses  which  were  over  the  sewer  at  that  point 
went  down ;  that  he  had  seen  that  section  flooded  three  or  four 
times;  that  three  or  four  houses  on  Twenty-first  street  were 
flooded  before  the  Fendall  sewer  was  built;  that  before  the 
Fendall  sewer  was  put  in  he  knew  of  houses  near  the  mouth 
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of  the  sewer  being  flooded.  He  spoke  of  the  flood  of  June, 
1905,  and  the  one  in  July,  1906,  which  he  claims  came  from 
the  overflow  of  Jenkins  run  sewer.  The  plaintiffs  son  testi- 
fied as  to  the  floods  of  1905  and  1906 ;  said  he  saw  the  water 
coming  from  the  overflow  of  the  sewer,  although  in  1905 
there  was  more  coming  from  the  front  part  of  the  plaintiff's 
premises  than  there  was  in  1906.  He  spoke  of  the  rain  of 
June  22nd,  1905,  as  "an  ordinary  heavy  rain  and  lasted  an 
hour." 

Mr.  Vamey,  who  was  City  Engineer  from  1898  to  1900, 
was  called  by  the  plaintiff.  He  testified  that  in  his  judg- 
ment the  water  came  into  the  plaintiff's  premises  from  three 
sources — one  down  Twenty-second  street,  the  other  through  a 
drain  from  the  sewer,  and  the  other  from  the  mouth  of  the 
Fendall  sewer.  He  spoke  of  the  incapacity  of  the  Carter 
alley  sewer,  and  also  that  the  Fendall  sewer  was  not  properly 
constructed ;  that  it  ought  to  have  had  wing-walls  and  ought 
not  to  have  been  built  so  high  up.  He  was  allowed  without 
objection  to  give  his  opinion  as  to  the  cause  of  the  overflow 
of  the  sewer  and  the  flooding  of  the  plaintiff's  property,  based 
on  the  testimony  of  the  witnesses,  and  we  cannot  say  that 
there  is  no  evidence  as  to  the  incapacity  of  the  Carter  alley 
sewer  and  as  to  the  faulty  construction  of  the  Fendall  sewer 
with  that  and  other  testimony  before  us.  It  may  be  true  that 
in  some  respects  his  testimony  is  not  altogether  satisfactory — 
for  example,  when  he  assumed  that  the  rain  fall  was  four 
inches ;  but,  taking  it  as  a  whole,  we  are  not  prepared  to  say 
there  was  not  enough  in  it  and  the  other  evidence  to  make  out 
a  prima  facie  cas(i  of  negligence  in  the  construction  of  the 
sewer  which  resulted  in  the  plaintiff's  injury.  It  may  be  that 
the  City  cun  make  such  explanation  as  would  meet  the  prima 
facie  ease,  but  as  the  record  stands  there  was  sufficient  to  go 
to  the  jury.  There  is  no  evidence  of  the  overflows  spoken  of 
being  the  result  of  such  extraordinary  rains  as  to  bring  them 
within  well-established  rules  which  relieve  the  municipal 
corporation  from  liability.    The  fact  that  the  plaintiff's  prop- 
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erty  was  never  flooded  until  the  Fendall  sewer  was  built  i.s  a 
circumstance  to  be  considered,  although  of  course  not  con- 
clusive. Then  the  peculiar  construction  of  the  sewer  from 
the  mouth  to  Carter  alley,  inclusive,  is  another  circumstance 
that  at  least  requires  some  explanation  on  the  part  of  the 
defendant.  The  further  fact  that  the  City  had  contemplated 
relieving  Carter  alley  sewer  by  another  from  Girard  avenue 
to  Greenmount  avenue  means  something,  and  such  evidence, 
together  with  that  of  the  witness^  who  saw  the  floods  and  that 
of  Mr.  Vamey,  required  in  our  judgment  the  case  to  be  sub- 
mitted to  the  jury  on  the  first  count.  Mr.  Vamey^  who  was 
familiar  with  the  vicinity  and  whose  duties  as  City  Engineer 
required  him  to  give  attention  to  such  matters,  said:  *^e 
have  had  a  rain  fall  of  four  inches,  about  once  in  one  or  two 
years,  in  that  vicinity,  running  back  the  last  twelve  or  fifteen 
years,"  and  if  that  be  so,  it  was  the  duty  of  the  City  when 
it  converted  Jenkins  run,  an  open  stream,  into  a  sewer  to  take 
8uch  facts  into  consideration.  Municipalities  cannot  provide 
against  all  floods,  and  are  not  required  to,  but  they  should  at 
least  guard  against  the  eflFects  of  rains  which  occur  with  snch 
frequency  as  that,  if  it  can  be  reasonably  done.  It  is  a  se- 
rious matter  to  anyone  to  have  his  property  overflowed,  even 
once  in  every  one  or  two  years.  We  think,  then,  there  was 
error  in  granting  the  second  and  sixth  prayers. 

We  do  not  feel  jiistified  in  reversing  the  ruling  on  the 
seventh  prayer,  as  the  case  is  presented  by  the  record.  So 
far  as  it  shows.  Twenty-second  street  is  not  a  public  street, 
and  the  plaintiff  testified  that  he  was  not  disturbed  by  the 
water  from  that  direction  until  that  street  was  opened  up. 
If  private  parties  graded  and  paved  the  street  and  thereby 
turned  the  water  on  Jenkins  lane  in  such  quantities  as  to 
overflow  the  plaintiff^s  property  without  some  default  or  act 
of  the  defendant,  it  was  not  liable  merely  because  it  did  not 
grade,  pave  and  place  gutters  in  Jenkins  lane.  The  plaintiff 
said  that  he  was  not  troubled  with  the  water  ''before  Twenty- 
second  street  got  cut  through'' — showing  that  in  grading  that 
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street  some  barrier  was  removed  which  had  protected  his  prop- 
erty. There  is  not  enough  to  show  that  the  City  ever  accepted 
that  street.  From  what  we  have  said  in  reference  to  the 
sewer  it  will  be  seen  that  we  think  that  the  first  part  of  the 
eighth  prayer  was  objectionable.  There  was  some  evidence 
as  to  what  property  was  injured  by  the  water  from  the  sewer, 
and  that  of  itself  made  the  ninth  prayer  objectionable,  but  of 
course  the  plaintiff  must  be  limited  in  his  recovery,  if  he  re- 
covers at  all,  to  such  injuries  as  are  shown  to  have  been  from 
some  cause  the  defendant  is  responsible  for.  It  follows  from 
what  we  have  said  that  the  tenth  should  have  been  rejected. 

Before  closing  this  opinion  we  feel  called  upon  to  refer  to 
another  question  that  was  suggested  by  the  appellant.  He 
gave  as  an  additional  reason  why  this  case  should  not  have 
been  taken  from  the  jury  that  the  jury  had  by  consent  viewed 
the  premises.  He  relied  on  what  was  said  in  Md.  D.  &  F. 
-By.  G(K  V.  Hammond,  110  Md.  124,  that:  "The  defendant's 
prayers  asking  the  Court  to  withdraw  the  case  from  the  jury 
were  properly  refused,  especially  as  the  jury  were  by  agree- 
ment allowed  to  visit  the  locus  in  quo  and  to  view  the  phy- 
sical conditions  at  the  crossing  where  the  accident  occurred." 
As  the  appeal  was  dismissed  in  that  case  it  was  unnecessary 
to  pass  on  the  prayers,  although  we  thought  it  proper  to  do 
so.  The  Court  did  not  intend,  however,  to  commit  itself  to 
the  doctrine  that  because  a  jury  has  viewed  the  locus  in  quo 
a  case  cannot  be  taken  from  it,  for  want  of  legally  suflScient 
evidence.  Such  a  rule  would  have  the  effect  of  preventing 
the  defendant  in  many  cases  from  consenting  to  a  view  by 
the  jury,  which  is  oftentimes  desirable  and  proper,  for  if 
every  case  must  go  to  the  jury  when  it  has  viewed  tho  locus 
in  qu^  no  prudent  counsel  for  a  defendant  who  believed  that 
the  plaintiff  would  not  be  able  to  make  out  a  case  would  con- 
sent to  it  being  done. 

Courts  have  differed  very  much  as  to  the  nature  and  effect 
of  such  views,  as  will  be  seen  by  the  note  to  People  v.  Thorn, 
156  K  Y.  286,  as  reported  in  42  L.  R.  A.,  368,  and  by  refer- 
ence to  Ency.  of  Ev,,  981-989.     It  is  not  necessary  for  us  to 
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go  into  a  lengthy  discussion  of  the  subject,  but  it  cannot  be 
doubted  that  under  our  practice  the  Court  cannot  be  pre- 
vented from  taking  a  case  from  a  jury,  on  such  ground  as 
the  want  of  evidence  legally  sufficient  to  authorize  recovery, 
merely  because  the  jury  viewed  the  locus  in  quo.  If  there 
be  some  fact  which  can  be  discovered  by  the  jury  on  view, 
which  ought  to  prevent  such  a  disposition  of  the  case,  evi- 
dence can  be  produced  to  prove  it,  but  it  would  be  an  unau- 
thorized innovation  upon  our  practice  to  hold  that  merely 
because  jurors  may  be  impressed  by  something  they  saw,  or 
thought  th^  saw,  the  Court  could  not  pass  ujmi  the  le^al 
sufficiency  of  the  evidence  on  some  point  necessary  to  enable 
the  plaintiff  to  recover,  or  to  defeat  recovery.  It  has  often 
been  done  in  this  State  in  cases  in  which  the  jury  had  viewed 
the  premises. 

Although  in  Massachusetts  the  Court  has  adopted  the  rule 
that  in  most  cases  of  view,  the  jury  must  of  necessity  acquire 
a  certain  amount  of  information  which  they  may  properly 
treat  as  evidence,  it  was  held  by  the  Supreme  Court  of  that 
State  that:  "The  fact  that  the  jury  may  have  had  a  view 
presents  no  insuperable  obstacle  to  the  granting  a  new  trial 
on  the  ground  that  the  verdict  is  against  the  evidence,  or  the 
damages  excessive."  Tully  v.  Fitchburg  B.  Co.,  134  Mass. 
499.  And  in  McCarty  v.  Fitchburg  R.  Co.,  154  Mass.  17, 
after  citing  Tully's  Case  and  others  it  said,  "if  in  such  eases 
the  Court  may  set  aside  the  verdict,  clearly  it  may  rule  that 
the  evidence  is  insufficient  to  warrant  a  verdict.  The  plain- 
tiff in  the  present  case  entirely  fails  to  make  it  appear  in  his 
bill  of  exceptions  that  there  was  anything  before  the  jury,  to 
be  derived  either  from  the  testimony  or  from  their  view  of 
the  premises,  which  would  have  warranted  a  verdict  for  him. 
Merely  stating  that  the  jury  took  a  view  of  the  premises, 
without  showing  that  anything  was  to  be  seen  there  which 
would  show  the  duty  to  build  and  keep  a  fence  at  the  place 
of  the  plaintiff's  entrance  upon  the  railroad  track  will  not 
entitle  the  plaintiff  to  a  reversal  of  the  ruling  of  the  presiding 
That  was  a  case  in  which  a  child  of  five  vears  of 
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age  strayed  from  a  public  street  upon  the  railroad  track,  and 
it  was  contended  that  a  fence  should  have  been  there.  See 
also  Biggs  v.  Boston,  etc.,  B.  Co.,  158  Mass.  309. 

So  without  deeming  it  necessary  to  determine  which  line 
of  cases  we  will  adopt  on  the  question  of  whether  the  view  of 
the  jury  can  be  treated  by  them  as  evidence  at  all,  we  have 
no  doubt  that  under  our  practice  when  a  trial  Court  is  called 
upon  to  pass  on  the  legal  sufficiency  of  evidence,  it  must  be 
governed  by  the  evidence  before  it,  and  not  by  anything 
which  may  be  looked  up  in  the  breasts  of  the  jurors  and  not 
be  made  known  to  the  Court  in  some  proper  way.  In  Emi- 
nent Domain  proceedings,  the  jury  goes  upon  the  land  for 
the  purpose  of  ascertaining  its  value,  and  their  view  should 
have  more  effect  than  in  ordinary  cases  where  they  are  gen- 
erally and  primarily  permitted  to  go  to  the  locus  in  qvo  so, as 
to  better  understand  and  apply  the  evidence. 

We  would  add  that  we  have  not  deemed  it  necessary  to  cite 
authorities  on  the  main  question  involved  in  this  case,  as  our 
decisions  have  already  settled  the  principles  governing  such 
controversies  with  municipal  corporations.  Counsel  on  the 
respective  sides  for  the  most  part  cited  the  same  cases.  This 
appeal  depends  upon  the  legal  sufficiency  of  the  evidence,  and 
hence  we  discussed  the  facts  and  not  the  authorities. 

It  follows  from  what  we  have  said  above  that  the  judgment 
must  be  reversed,  and  a  new  trial  awarded. 

Judgment  reversed,  and  a  new  trial  award- 
ed, the  appellee  to  pay  ths  costs  above 
and  below. 
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PITTSBURG  STEEL  COMPANY  vs.   BALTIMORE 
EQUITABLE  SOCIETY. 

Constitutional  Law — Impairing  Obligation  of  Contract — 

Change  in  Remedy  Given  to  Creditors  of  Corporation 

Against   Stockholders — Who    May    Question    the 

Constitutionality  of  a  Statute. 

When  the  means  and  remedies  provided  by  law  for  the  enforce- 
ment of  a  contract  are  so  changed  by  a  subsequent  law  as  to 
lessen  the  value  of  the  contract  or  to  affect  a  substantial  right 
secured  by  it,  the  subsequent  law  is  void  because  in  conflict 
with  the  provision  of  the  Federal  Constitution,  which  declares 
that  no  State  shall  pass  any  law  impairing  the  obligation  of 
contracts.  But  a  subsequent  law  modifying  or  changing  the 
remedy  for  the  enforcement  of  an  existing  contract  is  valid 
when  it  provides  another  remedy  as  efficacious  as  the  previous 
one,  and  by  which  no  substantial  right  is  impaired. 

Prior  to  the  enactment  of  the  Act  of  1908,  Chap.  305,  the  cred- 
itor of  a  corporation  was  entitled  to  bring  an  action  at  law 
against  any  stockholder  therein  who  had  not  fully  paid  his 
subscriptions  for  the  stock  and  who  was  such  at  the  time 
the  debt  to  the  creditor  was  contracted,  and  the  creditor 
could  recover  from  him  to  the  extent  of  the  balance  due  on 
hiff  stock  subscription.  But  the  institution  of  such  suit  did 
not  give  to  the  creditor  any  exclusive  right  to  the  sum  due 
by  the  stockholder  to  the  corporation  for  his  sotck.  Other 
creditors  could  afterwards  bring  suits  against  the  same  stock- 
holder, and  if  they  obtained  judgment  earlier  they  would  be 
entitled  to  the  balance  due,  or  the  stockholder  could  volun- 
tarily pay  any  other  creditor  of  the  corporation  and  thus 
extinguish  his  liability.  While  this  law  was  in  force,  plaintiff 
brought  an  action  as  creditor  of  a  corporation  against  the 
defendant  to  enforce  his  liability  as  a  stockholder  who  had 
not  fully  paid  for  his  shares.  Before  a  judgment  was  en- 
tered the  Act  of  1908,  Chap.  305,  was  passed,  providing  that 
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pending actions  at  law  to  enforce  stockholders'  liability  to 
creditors  of  a  corporation  should  be  abated,  and  that  their 
liability  should  be  enforced  by  a  bill  in  equity  on  behalf  of 
all  of  the  creditors  of  the  corporation  against  all  the  stock- 
holders resident  in  the  State,  the  amount  recovered  to  be  di- 
vided among  the  creditors  pro  rata.  Held,  that  this  change 
in  the  remedy  afforded  to  the  creditor  to  enforce  the  liability 
of  stockholders  did  not  impair  the  obligation  of  the  contract 
within  the  meaning  of  the  provision  of  the  Federal  Constitu- 
tion, since  the  new  remedy  provided  by  the  Act  of  1908  is 
more  adequate  and  efficacious  than  that  which  existed  under 
the  previous  law,  and  that  the  Act  of  1908  is  valid. 

A  party  whose  rights  are  not  affected  by  the  provision  in  the 
statute  relating  to  the  time  within  which  suit  should  be  insti- 
tuted will  not  be  heard  to  question  the  constitutionality  of 
such  provision. 

The  General  Incorporation  Law,  Act  of  1908,  Chap.  240,  which 
took  effect  June  1st,  1908,  provided  that  it  should  not  affect 
the  rights  and  remedies  of  creditors  of  corporations  existing 
on  that  day.  Ileld,  that,  although  this  Act  is  a  substitute  for 
the  law  relating  to  corporations  then  in  force,  it  expressly 
saves  the  rights  given  to  creditors  by  the  Act  of  1908,  Chap. 
305. 

Decided  March  Slsi,  1010. 

Appeal  from  the  Superior  Court  of  Baltimore  City  (Stock- 
bridge,  J.). 

The  cause  was  argued  before  Boyd,  C.  J.,  Briscoe, 
Pearce,  Schmucker,  Burke,  Thomas,  Pattison  and 
ITrner,  JJ. 

J.  Kemp  Bartlett  (with  whom  was  Wm.  H,  Surratt,  L. 
B.  Keene  Clagett  and  R.  Howard  Bland  on  the  brief),  for 
the  appellant. 

Vei'non  Cool'  and  WUion  Snmvden,  Jr.,  for  the  appellee. 
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ScHMUCKEB,  J.,  delivered  the  opinion  of  the  Court. 

This  appeal  raises  the  issue  of  the  constitutionality  of 
Chapter  305  of  the  Acts  of  1908,  which  abated  pending 
actions  at  law  to  enforce  a  stockholder's  liability  to  the  cred- 
itors of  a  corporation  and  substituted  therefor  a  creditor's  bill 
in  equity. 

The  present  suit  was  instituted  in  the  Superior  Court  of 
Baltimore  City  on  February  2l8t,  1908,  by  the  appellant  as 
a  creditor  against  the  appellee  as  a  stockholder  of  the  South 
Baltimore  Steel  Car  and  Foundty  Company.  The  declara- 
tion contains  six  common  counts  in  assumpsit,  and  one  special 
count  alleging  that  the  plaintiff  is  a  creditor  of  the  company 
in  the  sum  of  $4,021.59  and  that  at  the  time  he  became  such 
creditor  the  defendant  held  stock  in  the  company  to  the  par 
value  of  $9,000,  on  the  subscription  for  which  a  balance  of 
$3,000  remained  due  and  unpaid.  The  plaintiff  claimed  the 
right  to  recover  that  unpaid  balance. 

The  defendant  filed  general  issue  pleas  to  the  first  six 
counts  and  demurred  to  the  seventh.  Before  any  further 
proceedings  were  had  in  the  case,  the  Act  of  1908,  Chapter 
305  was  passed.  That  Act  by  repealing  and  re-enacting  sec- 
tion 64  of  Article  23  of  the  Code  of  1888  and  adding  section 
64A,  made  a  bill  in  equity  the  exclusive  remedy  for  the  en 
forcement  by  creditors  of  corporations  of  the  liability  to  them 
of  the  stockholders  for  any  unpaid  balances  dtie  on  their 
stock.  The  Act  further  provided  that  it  should  become  opera- 
tive as  of  July  1st,  1907,  and  that  all  actions  at  law  for 
the  enforcement  of  such  liability  instituted  after  that  date 
and  prior  to  the  passage  of  the  Act  should  be  abated. 

Then  the  defendant  in  reliance  upon  the  Act  movo<l  in  the 
Court  below  to  abate  the  suit.  The  Court  granted  the  mo- 
tion and  entered  judgment  of  dismissal  in  favor  of  the  de- 
fendant, and  the  plaintiff  appealed. 

The  appellant  contends  that  the  retrospective  provision 
of  the  Act  abating  actions  at  law  to  enforce  the  liability  of 
stockholders,  begun  since  July  1st,  1907,  is  in  violation  of 
sec.  10  of  Art.  1  of  the  Federal  Constitution  forbidding  any 
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State  to  pass  a  law  impairing  the  obligation  of  contracts. 
The  law  is  well  settled  that  the  right  of  the  creditor  to  re- 
cover against  the  stockholder  is  one  founded  on  a  contract 
which  the  law  conclusively  presumes  to  exist  between  those 
parties.  In  Brandt  v.  Ehlen,  59  Md.  27,  our  predecessors 
said :  "All  of  the  decisions  in  this  country  agree  that  the  right 
of  the  creditor  to  recover  against  the  stockholder  rests  on  the 
liability  of  the  latter  to  the  corporation  and  that  this  liabil- 
ity is  one  founded  on  contract"  See  also  Norris  v.  Wren- 
schall,  34  Md.  501-2;  Matthews  v.  AlheH,  24  Md.  535;  Ea- 
ger V.  Cleveland,  36  Md.  492;  Garling  v.  Bechtel  41  Md. 
325;  Colton  v.  Mayer,  90  Md.  717;  Coulhoum  v  Boulton, 
100  Md.  354;  Crawford  v.  Rohrer,  50  Md.  605;  Norris  v. 
Johnson,  34  Md.  489. 

The  law  as  to  the  extent  to  which  an  existing  remedy  for 
the  enforcement  of  the  obligation  of  a  contract  is  to  be  con- 
sidered as  part  of  the  contract  itself,  and  the  character  of  a 
subsequent  change  in  such  remedy  which  will  operate  to 
impair  the  contract  is  well  stated  in  Seibert  v.  Lcnis^  122  TT 
S.  294,  cited  and  relied  on  in  appellant's  brief.  In  the  opin- 
ion in  that  case  the  Supreme  Court  say:  "It  is  well  settled 
by  the  decisions  of  this  Court  that  the  remedy  subsisting  in 
a  State  when  and  where  the  contract  is  made,  and  is  to  be 
performed,  is  a  part  of  its  obligation,  and  any  subsequent  law 
of  the  State  which  so  affects  that  remedy  as  substantially  to 
impair  and  lessen  the  value  of  the  contract  is  forbidden  by 
the  Constitution,  and  is  therefore  void.  It  had  been  previous- 
ly said,  upon  a  review  of  the  decisions  of  the  Court  in  Yon 
Hoffman  v.  City  of  Quincy,  4  Wallace,  535,  553 :  *It  is  com- 
petent for  the  States  to  change  the  form  of  the  remedy  or  to 
modify  it  otherwise  as  they  may  see  fit;  provided  no  sub- 
stantial right  secured  by  the  contract  is  thereby  impaired. 
No  attempt  has  been  made  to  fix  definitely  the  line  between 
alterations  of  the  remedy  which  are  to  be  deemed  lejritimate 
and  those  which,  under  the  form  of  modifying  the  remedy, 
impair  substantial  rights.     Every  case  must  be  determined 
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upon  its  own  circumstances.  Whenever  the  result  last  men- 
tioned is  produced  the  Act  is  within  the  prohibition  of  the 
Constitution,  and  to  that  extent  void.'  " 

The  doctrine  is  most  strongly  stated  in  Bryan  v.  Virginia, 
135  U.  S.  693^  as  follows:  ''It  is  well  settled  by  the  adjudica- 
tions of  this  Court  that  the  obligation  of  a  contract  is  im- 
paired in  the  sense  of  the  Constitution  by  an  Act  which  pre- 
vents its  enforcement  or  which  materially  abridges  the  rem- 
edy for  enforcing  it  which  existed  at  the  time  it  was  con- 
tracted, and  does  not  supply  an  alternative  remedy  equally 
adequate  and  eflScacious." 

In  order  to  apply  the  test  thus  laid  down  to  the  Act  under 
c5onsideration  it  is  essential  to  determine  what  was  the  rem- 
edy for  the  enforcement  of  the  stockholder's  liability  to  which 
the  creditor  was  entitled  before  the  passage  of  the  Act,  and 
what  was  the  new  remedy  which  it  provided  for  him.  It  is 
conceded  that  before  the  passage  of  the  Act  any  creditor  could 
sue  at  law  any  stockholder  who  was  such  at  the  time  the  debt 
was  contracted  and  recover  from  him  to  the  extent  of  the 
balance  due  on  his  stock  subscription,  or  he  could  enforce  his 
claim  by  a  bill  in  equity.  Norris  v.  Johnson,  supra;  Craw- 
ford V.  Rohrer,  supra.  The  right  of  the  creditor  to  thus  sue 
at  law  was  not  a  separate  or  exclusive  one  of  his  own,  which 
could  be  satisfied  only  by  payment  to  him  individlially.  It 
was  a  mere  right  held  by  him  in  common  with  all  other 
creditors  of  the  coqjoration  to  whom  the  stockholder  was  lia- 
ble, and  one  which  the  stockholder  could  satisfy  and  destroy 
by  payment  to  any  other  or  others  of  such  creditors.  The 
right,  therefore,  of  the  creditor  under  such  circumsatncfN*^  to 
bring  a  separate  suit  at  law  for  an  obligation  which  the 
debtor  might  satisfy  by  payment  to  a  stranger  to  the  suit 
was  not  a  very  valuable  right.  It  was  in  a  certain  sense  an 
individual  right  of  action,  but  it  bore  only  a  slight  resem- 
blance to  the  right  of  a  creditor  to  maintain  a  suit  against 
his  own  debtor  to  recover  an  obligation  due  to  no  one  else 
than  himself.  If,  as  we  have  decided  in  Matthews  v  Albert, 
supra,  the  stockhodler  is  to  be  regarded  as  a  "debtor  under 
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the  statute  to  the  creditors  of  the  corporation"  who  became 
such  while  he  was  a  stockholder,  then  he,  being  under  the 
obligation  of  a  debtor  to  all  of  them,  must  have  had  the  cor- 
relative right  to  discharge  his  obligation  by  payment  to  any 
of  them  and  have  been  free  to  select  the  one  to  whom  to  make 
the  payment.  We  held  in  Curling  v.  Bechtel,  supra,  that  the 
extent  of  the  stockholder's  liability  was  limited  to  the  par 
value  of  his  stock  less  such  sums  as  he  had  paid  on  account 
thereof  to  the  corporation  or  had  been  compelled  to  pay  to 
others  of  its  creditors. 

TTow,  what  remedy  did  the  Act  substitute  for  the  uncertain 
one  to  which  we  have  referred?  The  Act  recognized  and 
maintained  the  obligation  of  the  stockholder  to  the  creditors 
to  its  fullest  extent,  but  merely  required  its  enforcement  by 
a  bill  of  equity  on  behalf  of  all  of  the  creditors  against  all 
stockholders  resident  in  the  State,  and  thus  secured  to  each 
creditor  an  equal  opportunity  to  certainly  recover  an  equita- 
ble proportion  of  the  liability  of  all  of  the  stockholders.  If 
the  change  in  the  form  of  remedy  thus  made  by  the  Act  de- 
prived the  creditor  of  an  existing  remedy  it  certainly  fur- 
nished him  with  an  alternative  one  equally  adequate  and  effi- 
cacious. The  separate  right  of  action  at  law  existing  in  the 
creditor  against  the  stockholder  before  the  passage  of  the  Act, 
although  having  had  the  appearance  of  a  reliable  and  efficient 
remedy,  has  been  found  upon  close  scrutiny  to  have  been,  in 
practice,  a  precarious  and  uncertain  one.  The  remedy  sup- 
plied by  the  Act  is  a  more  adequate  and  efficacious  one.  The 
Act  protects  the  creditor,  whose  suit  at  law  has  been  abated  by 
its  operation,  from  loss  of  the  costs  thereof  by  providing  that 
they  shall  be  taxable  in  the  proceedings  in  equity. 

We  had  occasion  to  pass  upon  the  constitutionality  of  a 
statute  having  a  precisely  similar  operation  to  the  one  now  be- 
fore us  in  the  case  of  The  Miners  Bank  v.  Snyder,  100  ^fd. 
57,  and  held  it  to  be  valid.  The  Act  of  1904,  Ch.  337,  there 
considered,  related  to  suits  against  stockholders  of  banks  or 
trust  companies.     It  also  took  away  the  separate  right  of  ac- 
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tion  at  law  thei*etofore  existing  in  the  creditor  against  the 
stockholder  and  provided  that  a  bill  in  equity  similar  to  the 
one  prescribed  by  the  Act  of  1908  should  be  the  exclusive 
remedy.  The  Act  of  1904,  like  the  present  one,  was  by  its 
terms  made  operative  from  a  date  anterior  to  its  passage  and 
directed  the  abatement  of  suits  at  law  brought  subsequent  to 
that  date. 

In  that  case  will  be  found  a  full  discussion  of  the  questions 
involved  in  the  present  issue,  with  an  examination  of  the 
authorities  bearing  on  them,  and  we  therefore  do  not  repeat 
the  discussion  here. 

Our  attention  has  been  called  to  the  fact  that  a  conclusion 
different  from  our  own,  in  reference  to  the  exact  questicms 
presented  in  Miners  Bank  v.  Snyder,  was  reached  by  the  TJ. 
S.  Circuit  Court  for  the  Middle  District  of  Pennsylvania  in 
the  case  of  the  Knickerbocker  Trust  Co.  v.  Myers,  133  F.  R. 
764,  which  was  affirmed  on  appeal  by  the  U.  S.  Circuit  Court 
of  Appeals  for  the  Third  Circuit  in  139*  F.  R.  111. 

We  have  examined  those  cases  and,  yielding  to  the  Courts 
by  which  they  were  decided  the  respect  due  to  their  high  posi- 
tion and  recognized  ability,  we  are  unable  to  accept  as  correct 
the  conclusions  at  which  they  have  arrived.  In  our  judg- 
ment the  learned  authors  of  the  opinions  in  those  cases  have 
overestimated  the  adequacy  and  value  of  the  right  to  sue  the 
stockholder  at  law,  enjoyed  by  the  creditor  before  the  passage 
of  the  Act. 

JuDGK  Aechbold^  in  the  opinion  in  the  Circuit  Court, 
when  alluding  to  the  race  of  diligence  open  to  the  creditors 
in  their  actions  at  law  against  the  stockholder,  uses  the  ex- 
pression "the  first  to  sue  being  entitled  to  the  whole  until 
paid."  »TuDGE  Geay,  in  the  opinion  in  the  Circuit  Court  of 
Appeals,  speaks  of  the  right  of  the  creditor  suing  at  law  hav- 
ing become  "exclusive  of  every  other  creditor  as  to  the  partic- 
idar  defendant." 

Neither  the  Act  of  1904,  Chap.  337,  in  issue  in  The  Miners 
Bank  Case,  nor  the  Act  of  1908,  Chap.  305,  in  issue  here. 
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gives  to  the  creditor  suing  the  stockholder  at  law  any  lien  or 
priority,  by  reason  of  having  brought  suit,  u\xm  the  debt  due 
by  the  defendant  stockholder  to  the  corporation.  Nor  does 
the  entry  of  suit  by  one  creditor  exclude  the  othci  creditors 
from  suing  the  same  stockholder  and  recovering  the  entire 
debt  due  by  him  if  they  can  secure  earlier  judgments.  It 
is  the  recovery  of  judgmentj  not  the  entry  of  a  suit  that  gives 
to  the  suing  ci*editor  the  exclusive  right  to  the  debt  due  by 
the  defendant  stockholder.  In  Garling  v.  Bechteh  supra,  it 
was  held  that  the  mere  bringing  of  suit  by  one  creditor 
against  a  stockholder  does  not  constitute  a  defense  to  a  suit 
by  another  creditor. 

The  laws  creating  the  liability  of  the  stockholder  which 
were  in  force  at  the  time  of  the  passage  of  the  Acts  making 
the  remedy  in  equity  exclusive  were  silent  as  to  the  remedy. 
The  practice  of  enforcing  the  liability  by  an  action  at  law 
grew  up  under  the  decisions  of  this  Court,  which  held  the  lia- 
bility to  be  a  debt  due  under  the  statute  by  the  stockholder 
and  therefore  recoverable  at  law. 

The  Act  also  contains  a  provision  touching  the  running 
of  limitations  against  the  claims  of  creditors  which  had 
been  sued  on  at  law  prior  to  its  passage,  but  as  it  does  not 
appear  fiom  the  record  that  the  rights  of  the  appellant  are 
affecte<l  thereby  he  cannot  be  heard  to  raise  the  question  of 
its  constitutionality.  A.  and  E.  Encyc.,  Vol.  6,  p.  1090;  8 
Cyc,  787-8;  lied  River  Valley  Bank  v.  Craig,  181  U.  S.  558; 
Lampasas  v.  Bell,  180  V,  S.  283-4;  Phinney  v.  Sheppard  and 
Enoch  Pratt  Hospital  88  lid.  0.39;  Joesting  v.  BaJtimore, 
97  ^id.  594. 

We  do  not  think  that  Chapter  240  of  the  Acts  o/  1908  af- 
fects the  status  of  the  present  suit  or  the  rights  of  the  parties 
to  it.  That  Act,  as  its  title  declares,  was  passed  to  revise  the 
corporation  laws  of  the  State  by  repealing  certain  specified 
sections  of  Article  23  of  the  Code  and  substituting  new  sec- 
tions in  their  stead.  By  it  sections  1  to  92  of  Article  23  are 
among  those  repealed  for  which  new  sections  numbered  from 
1  to  79  inclusive  are  substituted.     The  new  sections  make 
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some  changes  in  the  nature  and  extent  of  the  liability  of  the 
stockholders  of  a  corporation  to  its  creditors  but  section  79 
distinctly  saves  all  existing  rights  and  remedies  of  creditors 
and  stockholders  as  of  June  1st,  1908,  in  comprehensive 
terms.  It  says:  "Nothing  herein  shall  release,  affect  or  im- 
pair the  rights  of  any  creditor  or  creditors  of  any  corpora- 
tion or  the  obligations  or  liability  of  any  corporation  or  of 
any  stockholder  or  of  any  corporate  officer  existing  on  the 
said  first  day  of  June,  in  the  year  nineteen  hundred  and  eight 
(1908),  or  the  remedies  to  enforce  or  protect  the  same." 

Chapter  240  of  the  Acts  of  1908,  did  not  take  effect  until 
June  1st,  1908,  but  Chapter  305  by  its  express  terms  took 
effect  from  the  date  of  its  passage.  It  was  approved  by  the 
Grovemor  on  April  6th,  1908,  and  was  therefore  in  operation 
prior  to  June  Ist,  1908,  and  the  rights  and  remedies  con- 
ferred by  it  on  creditors  of  corporations  against  their  stock- 
holders were  within  the  saving  clause  of  section  79  of  Chapter 
240. 

For  the  reasons  which  we  have  stated  in  this  opinion  the 
judgment  appealed  from  must  be  affirmed. 

Judgment  affirmed  vnth  costs. 


DeCOURCY  W.  TH0:M  kt  al.  vs.  JOIIX  R.  COOK  ET 
AL.,  THE  BOARD  OF  SFPERVISORS  OF  ELEC- 
TION OF  QCEEN  AXNE^S  COUNTY. 

Ehriions  and  Voters — Appeal  from  Order  Relating  to  Nomina- 
tion of  Candidates  After  Holding  of  Election — 
Moot  Question. 

Plaintiffs  filed  a  bill  asking  a  Court  of  Equity  to  enjoin  the 
Supervisors  of  Elections  of  a  county  from  placing  on  the 
official  ballot,  to  be  used  at  an  approaching  election,  the 
names  of  certain  persons  nominated  for  office  by  certificate. 
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upon  the  ground  that  the  persons  signing  the  certificate  were 
not  entitled  to  do  so  under  the  statute  relating  to  nominations. 
From  the  decree  of  the  lower  Court  dismissing  the  bill,  the 
plaintiffs  entered  an  appeal  more  than  a  month  after  the  elec- 
tion had  been  held  and  seven  weeks  after  the  decree  Was 
passed.  Held,  that,  even  if  it  be  assumed  that  a  Court  of 
Equity  has  jurisdiction  in  the  premises,  still  no  relief  can 
now  be  granted  or  result  achieved  by  any  order  of  this  Court 
and  no  further  proceedings  could  be  had  upon  a  remand  of 
the  cause,  and  that,  since  a  mere  moot  question  as  to  the 
construction  of  the  statute  is  involved,  the  appeal  will  be 
dismissed. 

Decided  March  Slsi,  1910. 

Appeal  from  the  Circuit  Court  for  (Jueen  Anne's  County 
(Pearce,  C.  J.,  Hopper  and  Adkixs,  JJ.). 

The  cause  was  argued  before  Boyd,  C.  J.,  Briscoe, 
ScHMUCKER,  Burke,  Thomas,  Pattison  and  Urxer,  JJ. 

Archibald  H.  Taylor  and  John  Peirce  Brans  (with  whom 
was  Jos.  T.  Bright  on  the  brief),  for  the  appellants. 

Alonzo  jQ.  Miles  (with  whom  was  /.  H.  C.  Legg  on  the 
brief),  for  the  appellees. 

Boyd,  C.  J.,  delivered  the  opinion  of  the  Court. 

This  is  an  appeal  from  a  decree  dismissing  a  bill  in  equity 
which  sought  to  enjoin  the  appellees  from  printing  upon  the 
official  ballot,  to  be  used  at  the  election  to  be  held  on  Novem- 
ber 2nd,  1909,  the  names  of  certain  persons  who  had  been 
certified  to  them  as  nominees  of  what  was  called  the  "People's 
Party"  for  the  House  of  Delegates,  and  for  Sheriff  and  Coun- 
ty Commissioners  of  Queen  •Anne's  County.  The  bill  was 
filed  by  DeCourcy  W.  Thorn,  a  candidate  of  the  "Independ- 
ent Citizens'  Party"  for  the  House  of  Delegates,  who  sued 
in   his  own   behalf,   as   such   candidate,   and   as   a  citizen. 
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voter  and  taxpayer  of  that  county,  and  J.  Louis  Evans  who 
sued  in  his  own  hehalf  as  a  oitizen,  voter  and  taxpayer — 
both  suing  on  behalf  of  the  other  candidates  of  said  party  and 
also  of  all  citizens,  voters  and  taxpayers  who  were  entitled  to 
vote  and  whose  property  might  be  affected  by  the  election. 

The  defendants  (appellees)  constitute  the  Board  of  Super- 
visors of  Elections  of  that  county.  The  bill  alleges  that  on 
or  about  the  16th  day  of  October,  1909,  an  alleged  certificate 
of  nomination  of  candidates  for  the  above  mentioned  officeSj 
purporting  to  be  under  the  provisions  of  Chapter  202  of  .the 
Acts  of  1896,  was  filed  with  the  defendants,  as  said  Board  of 
Supervisors.  The  ground  relied  on  in  the  bill  is  that  out  of 
three  or  four  hundred  persons  who  signed  the  certificate,  less 
than  two  hundred  were  persons  who  had  not  joined  in  the 
nomination  of  more  than  one  nominee  for  each  of  said  offices 
to  be  filled  at  said  election,  but  that  on  the  contrary  nearly 
all  of  them  had  previously,  directly  and  personally  joined  in 
nominating  candidates  of  the  Democratic  Party  for  each  and 
all  of  said  oflSces  to  be  filled  at  said  election,  by  participating 
in  the  Democratic  primaries  held  for  that  purpose,  under 
what  is  known  as  the  Crawford  County  system.  The  bill 
then  specifically  alleges  that  the  certificate  of  nomination  is 
illegal  and  void,  because  contrary  to  the  Acts  of  the  General 
Assembly  of  Maryland,  to  wit:  Section  44  of  Chapter  202  of 
the  Acts  of  1896.  It  doubtless  meant  section  44  of  Article 
33  of  the  Code,  which  was  section  40  of  the  above  Act.  The 
portion  of  it  especially  relied  on  is  that  "no  person  shall  join 
in  nominating  more  than  one  nominee  for  each  office  to  be 
filled." 

We  were  earnestly  urged  by  the  appellants  to  construe 
that  section,  regardless  of  what  disposition  we  might  make 
of  the  case,  but  we  do  not  deem  it  proper  under  the  circum- 
stances to  do  so.  It  is  now  purely  and  distinctly  a  moot 
question.  The  election  was  held  on  the  2nd  day  of  Novem- 
ber, 1909,  and  this  appeal  was  not  even  taken  until  Decem- 
ber 10th,  1909 — over  a  month  after  the  election  was  held,  and 
seven  weeks  after  the  decree  was  passed.     The  persons  nomi- 
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nated  by  the  certificate  are  not  parties  to  the  cause,  and  no 
rights  could  be  determined  by  us  which  could  be  enforced  in 
these  proceedings.  In  Mills  v.  Green,  159  U.  S.  651,  the 
Supreme  Court  of  the  United  States  said :  "The  duty  of  this 
Court,  as  of  every  other  judicial  tribunal,  is  to  decide  actual 
controversies  by  a  judgment  which  can  be  carried  into  effect, 
and  not  to  give  opinions  upon  moot  questions  or  abstract 
propositions,  or  to  declare  principles  or  rul^  of  law,  which 
cannot  affect  the  matter  at  issue  in  the  case  before  it.  It 
necessarily  follows  that  when,  pending  an  appeal  from  the 
judgment  of  the  lower  Court,  and  without  any  fault  of  the 
defendant  an  event  occurs  which  renders  it  impossible  for 
this  Court,  if  it  should  decide  the  case  in  favor  of  the  plain- 
tiff, to  grant  him  any  effectual  relief  whatever,  the  Court 
will  not  proceed  to  a  formal  judgment,  but  will  dismiss  the 
appeal."  In  Jones  v.  Montague,  194  U.  S.  147,  where  there 
was  a  petition  for  a  writ  of  prohibition,  the  Court  said: 
"But  *  *  *  the  thing  sought  to  be  prohibited  has  been  done, 
and  cannot  be  undone  by  any  order  of  Court.  The  canvass 
has  been  made,  certificates  of  election  have  been  issued,  the 
House  of  Representatives  (which  is  the  sole  judge  of  the 
qualifications  of  its  members)  has  admitted  the  parties  hold- 
ing the  certificates  to  seats  in  that  body,  and  any  adjudica- 
tion which  this  Court  might  make  would  be  only  an  ineffect- 
ual decision  of  the  question  whether  or  not  these  petitioners 
were  wronged  by  what  has  been  fully  accomplished.  Under 
those  circumstances  there  is  nothing  but  a  moot  case  remain- 
ing, and  the  motion  to  dismiss  must  be  sustained.''  In  Sel- 
den  V.  Montague,  194  V.  R.  153,  where  there  was  an  applica- 
tion for  an  injunction,  the  same  course  was  adopted.  See 
also  Syfer  v.  Spence,  103  Md.  60,  where  it  was  said:  "There 
is  therefore  no  substantial  question  in  this  case  to  be  passed 
upon,  and  a  decree  to  restrain  the  board  would  be  nugatory. 
The  appeal  will  be  dismissed."  Other  cases  in  equity  might 
be  cited  but  we  deem  it  unnecessary. 

In  Duvall  v.  Swann,  94  Md.  608,  which  was  an  applica- 
tion for  a  mandamus  against  Supervisors  of  Elections  to  re- 
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quire  them  to  treat  a  certificate  of  nomination  as  insiifficic  nt 
and  void,  and  to  omit  the  names  of  all  persons  nominated  by 
it  from  the  ofiicial  ballot,  this  Court  was  asked  to  give  its 
construction  of  the  provisions  of  the  Election  laws,  which 
authorize  and  regulate  nominations  of  this  kind,  but  Judge 
Jones,  speaking  for  the  Court,  said :  "The  names  of  the  per- 
sons who  were  placed  in  nomination  to  be  voted  for  at  the 
late  election  by  the  certificate  of  nomination  in  question  were 
printed  upon  the  oflBcial  ballot,  and  the  persons  were  pre-  * 
sumably  voted  for  at  the  election  with  what  results  as  to 
themselves  or  effect  upon  others  whose  names  were  also  on 
the  ballot  to  be  voted,  the  Court  is  not  informed.  If  the 
Court  should  here  indicate  its  opinion  that  the  names  of  such 
parties  were  properly  printed  on  the  official  ballot  it  would 
be  undertaking  to  determine  for  them  rights  which  they  are 
not  before  the  Court  asking  to  have  passed  upon.  On  the 
other  hand  if  the  Court  should  express  the  opinion  that  the 
names  referred  to  were  not  properly  placed  upon  the  ballot 
to  be  voted  for,  it  would  then  undertake  to  decide  adversely 
as  to  rights  and  status  of  parties  who  are  not  before  the 
Court  to  be  heard.  There  would  seem  to  be  manifest  pro- 
priety in  leaving  the  parties  concerned  to  pursue  appropriate 
remedies  for  such  wrongs  and  grievances  as  they  may  believe 
and  be  able  to  show  they  have  suffered." 

If  we  differed  with  the  Court  below,  we  could  not  reverse 
the  decree  and  remand  the  cause  for  further  proceedings,  for 
the  simple  and  plain  reason  that  no  further  proceedings  could 
be  taken  in  it,  and  if  we  concurred  with  that  Court  our  judg- 
ment would  be  of  no  avail  to  the  parties.  As  was  also  said 
by  Judge  Jones  in  the  above  case:  "It  is  with  reluctance 
that  this  Court  will  in  any  case  undertake  to  indicate  an 
opinion  as  to  the  questions  which  are  not  strictly  before  the 
Court  upon  the  record  and  demanding  a  decision."  That  is 
particularly  so  when  some  who  might  be  affected  by  our  con- 
struction are  not  parties  to  the  proceedings. 

Then  again  there  are  other  questions  which  we  would  have 
to  determine  before  we  could  reach  the  construction  of  the 
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statute.  Whether  or  not  a  Court  of  Equity  has  jurisdiction 
to  determine  political  controversies  is  one  of  as  much  public 
importance  as  the  construction  of  the  statute,  for  the  conse- 
quences of  granting  an  injunction  prohibiting  the  names  of 
those  who  have  been  nominated  by  a  certificate,  which  is  on 
its  face  in  conformity  with  law  (as  this  one  is  in  effect  con- 
ceded to  be),  from  being  placed  on  the  official  ballot  may  be 
more  injurious  and  far  reaching  than  even  placing  some  on 
which  ought  not  to  be  on,  for  usually  the  parties  affected  by 
such  an  injunction  could  not  have  a  hearing  in  time  to  have 
their  rights  established  before  the  election.  That  is  well  il- 
lustrated by  the  case  of  Annapolis  v.  Gadd  et  al.,  97  Md.  734, 
•where  an  injunction  was  erroneously  granted  prohibiting  the 
names  of  all  the  candidates  of  one  political  party  from  going 
on  the  ballot,  and  the  decree  was  unanimously  reversed  b\ 
this  Court.  Tf  it  had  not  been  for  the  fact  that  the  mem- 
bers of  this  Court  happened  to  be  in  Annapolis  delivering 
opinions,  and  had  not  completed  their  work  for  the  term  as 
early  as  usual,  the  names  of  those  candidates  could  not  have 
been  placed  upon  the  ballot,  although"  we  said,  after  passing 
on  the  other  question  in  the  case:  "But  apart  from  all  this 
it  is  quite  obvious  that  a  Court  of  Equity  has  no  jurisdiction 
to  issue  an  injunction  to  restrain  the  City  Clerk  from  putting 
on  the  official  ballot  the  names  of  the  parties  mentioned  in 
the  certificate  filed  June  29th."  Other  cases  which  at  least 
tend  to  sustain  the  view  that  a  Court  of  Equity  has  no  jur- 
isdiction to  give  such  relief  are  Hardesty  v.  Taft,  23  Md. 
613;  Hamilton  v.  Carroll,  82  Md.  326;  Fletcher  v.  Tuttle, 
151  ni.  41,  S.  C.  25  L.  R.  A.  143,  note  to  Shoemaker  v.  Des 
Moines  (Iowa),  as  reported  in  3  L.  R.  A.  N".  S.  382,  where 
many  cases,  including  Hardesty  v.  Taft,  and  Annapolis  v. 
Gadd  et  al,,  are  citeJ.  If  that  principle  should  be  held  to  be 
settled  as  a  general  rule,  then  the  further  question  would 
arise  as  to  whether  it  must  be  applied  if  fraud  be  alleged  and 
proven,  but  as  to  that  we  would  again  be  met  by  the  fact  that 
in  this  case  all  fraud  was  distinctly  denied  in  the  answer  of 
the  defendants,  and  there  was  no  testimony  taken. 
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As  this  Court  decided  in  Wells  v.  Munroe,  86  Md.  443, 
and  Sterling  v.  Jones,  87  Md.  141,  that  under  the  Act  of 
1896,  the  Supervisors  had  no  discretion  as  to  what  names 
should  be  placed  upon  the  ballot,  if  certified  to  Ihem  in 
conformity  with  the  statute,  but  "it  is  their  plain  duty  to 
place  the  names  certified  to  on  the  ballots;  and  all  ballots 
shall  contain  every  such  name,"  we  would  be  required  to 
determine  whether  these  supervisors  had  any  power  to  con- 
sider such  questions  as  the  bill  alleges.  Chief  Judge  Mc- 
Shebby  said  in  Sterling  v.  Jones,  supra :  "The  practice  fol- 
lowed in  this  case,  if  tolerated  by  the  statute,  or  by  any  fair 
construction  of  the  statute,  would  open  the  way  to  flagrant 
frauds  upon  the  rights  of  candidates,  and  would  convert  the 
supervisors  into  a  tribunal  clothed  with  judicial  fimctions, 
and  this  the  Act  of  Assembly  never  designed  to  make  them." 
It  is  not  diflBcult  to  imagine  what  may  be  the  result  in  some 
instances  if  they  have  the  power  to  refuse  to  put  names  on 
the  ballot,  because  under  their  construction  of  the  provisions 
of  the  statute  they  are  not  entitled  to  be  placed  on  it. 

Another  reason  which  we  might  give  for  not  now  passing 
on  the  statute  is,  that  even  if  we  adopted  the  appellant's  con- 
struction of  it,  it  would  not  necessarily  prevent  the  wrongs 
complained  of  in  future  cases.  It  would  doubtless  make  it 
more  inconvenient,  and  probably  more  difficult  to  get  the  re- 
quisite number  of  signers,  but  that  construction,  if  adopted, 
would  only  prevent  those  who  had  already  joined  in  nominat- 
ing candidates  for  the  same  offices  from  signing  such  certifi- 
cates.   It  would  not  prevent  others  from  signing  them. 

It  is  true  that  we  have  sometimes  expressed  our  views  on 
public  questions  although  we  dismissed  the  appeals,  but  it  is 
a  practice  which  ought  not  to  be  followed  except  in  very  rare 
cases,  if  at  all,  and  certainly  should  not  be  in  a  case  like 
this  where  the  appeal  was  taken  over  a  month  after  the  time 
had  passed  when  any  effective  relief  could  be  granted,  even 
if  it  be  assumed  that  a  Court  of  Equity  had  jurisdiction,  and 
where  those  whose  names  were  sought  to  be  kept  off  the  bal- 
lots by  injunction  are  not  parties  to  the  bill.     Courts  must 
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iinhestitatingly  protect  the  rights  of  parties  to  political  con- 
troversies as  well  as  others,  when  properly  called  upon  to  do 
so,  but  they  should  not  invite  such  cases  by  showing  a  readi- 
ness to  pass  on  questions  raised,  even  when  they  have  no 
power  to  render  an  effective  judgment  or  decree. 

It  cannot  properly  be  said  that  the  effect  of  the  disposition 
we  make  of  this  case  is  that  there  is  no  remedy  against 
Supervisors  of  Elections,  although  their  conduct  is  alleged 
to  be  corrupt  or  fraudulent,  for  if  there  be  remedy  under 
section  94  of  Article  33,  or  otherwise,  it  would  not  necessar- 
ily depend  upon  the  construction  of  section  44,  but  upon  the 
question  whether  they  were  guilty  of  corrupt  or  fraudulon. 
conduct  or  practice  in  the  performance  of  their  duties,  or, 
in  some  cases,  of  wilful  neglect  of  duty.  Nor  are  we  called 
upon  to  now  determine  whether  those  who  sign  certificates 
of  nomination,  if  signed  for  such  purposes  as  alleged  by  the 
appellants  in  this  case,  can  do  so  with  impunity,  regardloi^s 
of  the  construction  to  be  placed  on  section  44.  But  as  no  re- 
lief could  be  granted  by  us  on  this  appeal  for  reasons  given 
above,  it  will  be  dismissed,  without  expressing  our  views  on 
the  construction  of  that  section,  as  we  are  satisfied  that  is  the 
proper  course  for  us  to  pursue. 

Appeal  dismissed. 


AARON  JACOBS  vs.  LEVTX  W.  DISHAROON. 

Adverse  Possession — Mistake  in  Deed  as  to  Boundary  of  Land — 
Evidence — Payment  of  Costs  of  Record  on  Appeal. 

In  1873,  plaintiff  agreed  to  purchase  one  aero  out  of  a  larger 
tract  of  land.  When  the  acre  was  first  measured  by  a  sur- 
veyor in  the  presence  of  the  vendor  and  of  the  plaintiff,  the 
former  objected  to  the  shape  of  the  lot,  and  the  surveyor 
then  made  a  different  location  of  two  of  the  lines,  and  at  the 
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same  time  told  the  vendor  that  the  tract  so  located  would 
contain  more  than  an  acre,  but  the  vendor  agreed  to  the  sec- 
ond location.  The  deed  as  executed,  by  mistake  of  the  ven^ 
dor,  described  the  land  according  to  the  first  location,  but 
the  purchaser  took  possession  of  it  as  marked  in  the  second 
location  and  enclosed  and  cultivated  that  land.  More  than 
twenty  years/ afterwards,  and  after  the  death  of  the  vendor, 
his  land  was  sold  to  the  defendant,  who,  upon  having  a  sur- 
vey made,  discovered  that  a  part  of  the  land  so  occupied  by 
the  plaintiff  was  within  the  lines  of  his  deed.  He  then  re- 
moved plaintiff's  fences  and  entered  upon  the  part  of  the 
land  not  described  in  the  deed  to  the  plaintiff.  In  an  action 
of  trespass  q,  c.  /.  held,  that  the  plaintiff  did  hot  take  posses- 
sion of  any  part  of  his  land  as  a  gift,  and  that  since  he  had 
been  in  actual  and  exclusive  possession  of  the  land  for  more 
than  twenty  years,  he  had  acquired  a  valid  title  thereto  by 
adverse  possession,  although  some  of  it  was  not  included  with- 
in the  lines  of  his  deed,  and  that  he  is  consequently  entitled 
to  maintain  the  action. 

When  the  purchaser  of  land  did  not  know  at  the  time  of  the 
purchase  that  a  certain  boundary  fence  had  been  erected  un- 
der a  mistake  as  to  location,  evidence  that  he  then  accepted 
the  line  as  it  stood  is  inadmissible. 

Evidence  that  the  vendor  of  land  measured  a  certain  boundary 
line  as  the  one  finally  agreed  upon  is  admissible  to  show  what 
land  was  sold,  and  also  to  show  that  the  vendor  had  knowl- 
edge of  the  extent  of  the  subsequent  possession  by  the  pur- 
chaser. 

When  the  question  is  whether  a  party  had  been  in  possession  of 
certain  land,  a  witness  cannot  be  allowed  to  state  that  that 
party  took  possession  of  the  land,  as  far  as  he  kncAv,  without 
disclosing  what  knowledge  he  had  or  by  what  acts  possession 
was  taken. 

In  order  to  prove  adverse  possession,  evidence  that  a  witness 
never  heard  of  anybody  else  besides  the  plaintiff  being  in 
possession  is  not  competent. 

An  appeal  will  not  be  dismissed  merely  because  the  appellant 
did  not  comply  with  Rule  34  of  this  Court,  which  requires 
the  appellant  to  pay  the  costs  of  printing  the  record  on  ap- 
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peal  within  ten  days  after  receipt  of  a  notice  of  the  amount 
of  the  costs.    The  rule  does  not  prescribe  that  penalty. 

Decided  March  Slst,  1910. 

Appeal  from  the  Circuit  Court  for  Worcester  County 
(Holland  and  Jones,  JJ.). 

The  cause  was  submitted  to  Boyd,  C.  J.,  Briscob,  Peaboe, 
ScHMucKEE,  Burke,  Thomas,  Pattison  and  TJbnee,  JJ., 
on  briefs  by : 

Melvin  &  Handy,  for  the  appellant. 

John  W.  Stat  on,  for  the  appellee. 

Thomas,  J.,  delivered  the  opinion  of  the  Court. 

This  is  an  action  of  trespass.  The  narr.  alleges  that  the 
defendant  broke  and  entered  certain  lands  of  the  plaintiff  in 
Worcester  County,  Maryland,  and  depastured  the  same  with 
cattle,  etc.,  and  the  case  was  tried  on  the  issue  joined  on  the 
plea  of  "did  not  commit  the  wrong  alleged." 

There  are  five  exceptions  in  the  record,  the  first  four  to 
the  rulings  of  the  Court  on  the  evidence,  and  the  fifth  to  the 
granting  of  a  prayer,  at  the  conclusion  of  plaintiff's  testi- 
mony, instructing  the  jury  that  under  the  pleadings  and 
evidence  there  was  no  legally  suflScient  evidence  in  the  case 
to  entitle  the  j)laintiff  to  recover.  The  evidence  shows  that 
Henry  Jones,  who  was  the  owner  of  a  tract  of  land  in 
Worcester  County,  agreed,  in  1873,  to  sell  the  plaintiff,  for 
fifty  dollars,  one  acre  of  land.  He,  the  plaintiff  and  a  sur- 
veyor, George  R  Marshall,  accordingly  went  on  the  land, 
which  was  then  in  woods,  to  lay  off  the  lot.  The  following 
plat  was  made  by  agreement  of  counsel,  and  offered  in  evi- 
dence "to  be  used  tor  illustration  on  the  trial:" 
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Mr.  Jones  measured  seventy-four  yards  along  the  wood 
road,  called  on  the  plat  "Marshall  Road,"  from  1  to  4  on  the 
plat,  told  Mr.  Marshall  that  it  was  ninety  yards  by  straight 
line  to  the  Bennum  land,  and  asked  him  to  calculate  how 
long  the  line  along  the  Bennum  line,  measured  from  the  cor- 
ner marked  2  on  the  plat,  would'  have  to  be  to  make  the  acre, 
Mr.  Marshall  made  the  calculation  and  told  him  that  thirty- 
four  yards  along  the  Bennum  line  would  make  a  fraction 
over  an  acre,  and  they  then  measured  it  off  and  put  stakes 
down.  Mr.  Jones  then  looked  at  it  as  it  had  been  laid  off, 
and  said  he  did  not  like  the  shape  of  the  lot,  that  it  was  too 
narrow  on  the  back,  along  the  Bennum  line,  and  that  he 
could  "take  a  piece  off  the  front  and  put  piece  on  in  place  of 
it  on  the  back."  He  then  took  seven  feet  off  of  the  front 
line,  along  the  Marshall  road,  that  is,  from  4  to  R.  cm  the 
plat,  and  extended  the  thirty-four  yard  line  along  the  Ben- 
num line,  from  3  to  5  on  the  plat.  ^Mr.  Marshall  told  him 
that  that  would  make  more  than  one  acre,  and  he  said  "never 
mind,"  he  would,  "put  that  to  it  for  the  piecx*  I  took  off  the 
front."  ^Ir.  Marshall  asked  him  who  he  was  going  to  get  to 
write  the  deed,  and  he  told  him  "Major  G.  Holland,  J.  P." 
;Mr.  ^farshall  then  told  him  that  he  would  have  to  tell  him 
about  the  extension  of  the  line  from  3  to  5,  in  order  that  he 
could  write  the  deed  accordingly,  and  he  said  he  would  "tell 
Guy  about  it." 

The  evidence  further  shows  that  the  plaintiff,  who  cannot 
read,  drove  stakes  down  according  to  the  location  agreed 
upon,  immediately  took  possession  of  the  lot,  and  within  a 
year  from  the  date  they  measured  and  located  it,  cut  the  wood 
off  of  it,  built  his  house  aud  enclosed  the  lot,  erecting  a 
fence  along  the  line,  from  5  to  R.  on  the  plat,  between  the 
lot  and  Mr.  Jones'  land,  now  owned  by  Ambrose  Rowley. 

The  deed  from  Mr.  Jones  and  his  wife  to  tfie  plaintiff  was 
executed  January  13th,  1873,  and  recorded  February  18th, 
1873,  and  the  evidence  is  also  clear  that  from  the  year  he 
purchased  it  the  plaintiff  was  in  actual,  visible,  uninterrupted 
and  exclusive  possession  of  the  lot  as  enclosed,  cultivating  it. 
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paying  the  taxes  and  asserting  claim  to  it  for  nearly  twenty- 
three  years  before  Mr.  Jones'  death  and  down  to  the  time 
of  the  alleged  trespass.  After  Mr.  Jones'  death  his  land  was 
sold  to  the  appellee.  In  1903  the  appellee  sold  the  Ambrose 
Rowley  lot.  This  lot  was  surveyed  for  the  appellee  by  Wil- 
liam F.  Schoolfield,  county  surveyor  for  Worcester  County, 
who  made  the  plat  in  this  case,  and  who  ran  the  line  of  the 
Ambrose  Rowley  lot  from  5  to  R.  on  the  plat  according  to 
the  fence  erected  on  that  line,  between  plaintiff's  lot  and  the 
balance  of  Mr.  Jones'  land,  and  the  deed  from  the  appellee 
to  Ambrose  Rowley  was  made  according  to  that  survey.  The 
County  Surveyor  says  that  when  he  made  the  first  survey  for 
the  defendant  he  ran  the  Ambrose  Rowley  lot  "entirely  by 
enclosure."  He  states  further,  "there  was  a  fence  commenc- 
ing at  red  letter  R.  on  the  Marshall  road  and  on  the  plat  and 
running  in  a  right  line  to  black  figure  5,  and  this  fence  he 
ran  by  as  a  line  of  the  Ambrose  Rowley  lot.  That  he  sub- 
sequently made  another  survey  of  the  plaintiff's  and  Am- 
brose Rowley  and  Mary  Rowley  lot  for  the  defendant,  and 
ran  the  deed  from  Henry  and  Jane  Jones  to  the  plaintiff 
and  found  that  the  third  line  of  that  deed  terminated  on  the 
Marshall  road  at  red  figure  4,  enclosing  a  triangle  between 
the  lines  drawn  from  red  letter  R.  to  red  letter  B.  and  to  red 
figure  4  and  back  to  red  letter  R.,  at  which  last  point  he 
found  a  post.  He  found  the  distance  from  the  po^t  at  red 
letter  R.  to  No.  4  red  figure  4  was  seven  feet." 

After  the  second  survey  by  the  County  Surveyor  the  de- 
fendant entered  upon  the  land  between  figures  3  and  5  on 
the  plat,  tore  down  plaintiff's  fence  along  the  line  between 
figure  5  and  letter  R.  on  the  plat,  and,  the  plaintiff  says, 
"destroyed  what  vegetables  T  had  planted  there  at  the  time  " 

The  defense  in  this  case  is  based  entirely  on  the  cases  of 
Walsh  V.  Mclniyre,  QS  Md.  402,  and  WaUemeyer  v.  Banqlir 
man,  63  Md.  200,  but  the  principle  applied  in  those  cases 
does  not  apply  to  the  facts  in  this  case.  Tn  ^Yals}l  Case  the 
Court  said:  "It  is  certainly  not  the  law  in  Maryland,  that  a 
party  can  acquire  title,  which  is   maintainable  at  law,  by 
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parol  gift  followed  by  actual  ix)ssession,  no  matter  how  long 
and  exclusively  continued.  *  *  *  Here  there  was  no  apparent 
title ;  there  was  bare  occupancy  and  nothing  more,  except  the 
claim  in  1869,  that  David  Schriver  had  given  the  property 
to  the  appellee  by  parol,  and  she  had  entered  under  this 
authority  in  pursuance  of  the  gift."  In  Waltemeyer's  Case 
the  Court  held  that  where  possession  is  taken  by  permission 
of  the  owner,  it  cannot  become  adverse  without  notice  to  the 
owner  that  possession  is  continued  under  claim  of  right. 

In  the  case  at  bar  the  appellant  did  not  take  possession  by 
permission  of  Mr.  Jones,  or  hold  the  property  under  a  parol 
gift,  but  he  took  possession  of  it  in  the  assertion  of  his  right 
to  the  property  against  Mr.  Jones  and  claiming  under  his 
purchase  and  deed. 

Nor  is  this  case  like  the  case  of  David  v.  Furlow,  27  Md. 
537,  where  Judge  Bartol  said:  "A  disseisin  cannot  be  com- 
mitted by  mistake,  because  the  intention  of  the  possessor  to 
claim  adversely  is  an  essential  ingredient  of  a  disseisin." 
Mr.  Washburn  says:  "The  general  rule  is  that  possession 
under  a  mistake  as  to  the  extent  of  boundaries  will  not  pre- 
vent the  running  of  the  statute,  provided  the  circumstances 
are  not  such  as  to  rebut  the  intention  to  claim  adversely.  The 
distinction  seems  to  be  this:  if  the  limits  of  the  occupation 
be  fixed  with  the  intention  of  claiming  them  as  the  bounda- 
ries, the  statute  runs ;  but  if  the  occupation  and  delimitation 
of  the  boimdaries  appear  to  be  merely  provisional,  with  the 
intent  to  claim  them  as  boundaries  if  they  are  found  to  be 
the  proper  boundaries,  then  the  statute  does  not  run."  3 
Washburn  Real  Prop,,  sec.  1968  (6th  ed.). 

Here  there  is  no  question  as  to  what  land  was  purchased 
by  the  appellant,  nor  is  there  the  slightest  doubt  about  his  in- 
tention to  claim  the  line  agreed  on,  and  on  which  he  erected 
his  fence,  as  a  boundary  of  his  lot,  and  to  hold  that  one  who 
purchases  a  lot,  and  continues  for  more  than  twenty  years,  in 
exclusive,  notorious,  hostile  and  actual  possession  of  it  by 
enclosures,  asserting  his  claim  to  it  as  enclosed,  must  sur- 
render it  because  of  some  defect  in  his  deed  would  largely  do 
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away  with  title  by  adverse  possession.  The  decisions  in  this 
State  agree  that  where  a  party  takes  possession  of  property 
under  claim  of  right,  and  continues  in  actual,  hostile,  notor- 
ious and  exclusive  possession  for  more  than  twenty  years,  he 
acquires  title  thereto.  Hiss  v.  McCabe,  45  Md.  77 ;  Sadtler 
V.  Peabody  Heights  Co.,  66  Md.  1;  Rather  v.  Sharp  8t, 
Church,  85  Md.  530.  The  appellant  did  not  erect  his  fence 
along  the  line  in  dispute,  and  cultivate  the  land  up  to  it,  by 
mistake,  but  he  did  it  because  he  had  helped  to  locate  the  lot 
and  knew,  as  Mr.  Jones  knew,  that  that  was  the  lot  he  pur- 
chased and  paid  for.  The  erection  of  the  fence  and  occupa- 
tion of  the  land  was  an  assertion  of  his  right  up  to  that  line, 
and  Mr.  Jones  never  questioned  that  right.  The  error  in  the 
deed  was  the  result  of  Mr.  Jones'  mistake.  When  cautioned 
about  the  preparation  of  the  deed,  he  said  he  would  tell 
Major  Holland  about  the  change  in  the  line,  but  that  as  the 
deed  would  say  one  acre  "more  or  less,"  he  supposed  that 
that  would  be  sufficient  to  include  the  land  in  question.  The 
extent  and  character  of  the  appellant's  possession  established 
his  title  to  the  property,  and  we  must,  therefore,  hold  that 
there  was  error  in  the  granting  of  defendant's  prayer. 

Witness  Marshall  stated  that  "Levin  W.  Disharoon  bought 
the  Massey  (Jones)  farm  and  after  a  while  sold  Ambrose 
Rowley  a  lot.  He,  Disharoon,  then  accepted  the  line  as  it 
then  stood."  The  defendant  objected  to  the  statement  of  the 
witness  that  Disharoon  "accepted  the  line  as  it  then  stood," 
and  the  Court  properly  struck  it  out.  Disharoon,  the  appel- 
lee, did  not  discover,  nor  did  the  appellant  know,  until  after 
the  second  survey  that  appellant's  deed  did  not  include  the 
land  in  question,  and  the  fact  that  he  did  not  until  then 
question  appellant's  title,  which  had  been  acquired  by  ad- 
verse possession  long  before  the  appellee  purchased  the  ad- 
joining land,  was  immaterial.  The  statement  was  not  im- 
portant, however,  as  the  fact  cleariy  appears  from  other  evi- 
dence in  the  case. 

The  second  exception  is  to  the  action  of  the  Court  in  strik- 
ing out  the  statement  of  witness  that  Mr.  Jones  measured  the 
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line,  along  the  Bennum  line,  ^^as  the  final  line  agi'eed  on." 
We  think  this  evidence  was  admissible,  not  only  for  the  pur- 
pose of  showing  what  land  the  apj^ellant  pnrchasetl,  but  also 
for  the  purpose  of  showing  Mr.  Jones'  knowledge  of  the  char- 
acter and  extent  of  the  appellant's  subsequent  possession. 

Witness,  Marshall,  was  then  asked,  "Did  or  not  Aaron 
Jacobs  enter  into  possession  of  the  lot  as  it  was  fixed  and 
stated  by  Mr.  Jones  V^  and  he  replied,  "Eight  then  as  far  as 
I  know  and  ever  since.''  The  defendant  objected  to  the 
answer  and  the  Courb  struck  it  out.  In  support  of  this  ex- 
ception the  appellee  relies  on  the  case  of  Thidle  v.  Frost- 
burg  Coal  Co.,  10  Md.  129,  where  it  was  said  that  "Posses- 
sion is  a  question  of  law  to  be  determined  by  the  Court,  ui)on 
the  facts  of  the  case,  and  where  this  is  the  point  at  issue  in 
the  suit,  the  mere  statement  of  a  witness  that  he  took  posses- 
sion of  the  land,  without  stating  the  acts  by  which  he  did  so, 
is  not  admissible  evidence."  The  witness  had  already  testi- 
fied to  certain  acts  by  which  the  appellant  took  possession, 
and  if  his  answer  to  this  question  could  have  been  confined  to 
what  he  had  previously  stated,  it  would  not  have  been  ob- 
jectionable. Hackett  v.  Webster,  97  Md.,  page  407.  But 
we  think  it  was  misleading  and  that  there  was  no  error  in 
striking  it  out.  A  witness  should  not  be  allowed  to  say 
that  a  party  took  possession  of  property  as  far  as  he  knew, 
for  without  disclosing  what  knowledge  lie  has,  it  would  be 
impossible  for  the  jury  to  properly  weigh  his  testimony. 

The  same  witness  was  further  asked,  "Did  anybody  else 
except  Jacobs  ever  have  possession  of  that  lot  or  any  part  of 
it  imtil  Disharoon  undertook  to  enter  upon  it  ?''  and  he  re- 
plied, "I  never  heard  any  talk  of  it."  It  was  entirely  proper 
for  the  plaintiff  to  prove  that  he  had  had  uninterrupted  pos- 
session of  the  property  for  twenty  years,  but  the  fact  that 
the  witness  had  "never  heard  any  talk  of"  anybody  else 
having  possession  if  that  is  what  he  meant,  would  not  tend 
to  prove  it,  and  the  Court  did  not  err  in  striking  out  his 
answer  to4he  question. 
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In  regard  to  appellee's  motion  to  dismiss  the  appeal,  on 
the  ground  that  the  appellant  did  not  pay,  or  secure  to  be 
paid,  to  the  clerk  of  this  Court  the  cost  of  printing  the  record 
in  this  case,  within  ten  days  from  the  receipt,  at  the  oflSce  of 
appellant's  attorney,  of  the  notice  from  the  clerk  of  the 
amount  of  such  cost,  as  required  by  Rule  34,  it  is  only  neces- 
sary to  say  that  the  rule  does  not  provide  that  for  failure  of 
the  appellant  to  pay  the  amount  within  the  ten  days  the  ap- 
peal may  be  dismissed. 

Because  of  the  errors  pointed  out,  the  judgment  of  the 
Court  below  must  be  reversed  and  case  remanded. 

Judgment  reversed  mth  costs,   and  new 
trial  awarded. 


WILLIAM  M.  FLETCHER  vs.  NANNIE  S.  DIXOX. 

Action  for  Injury  Caused  by  Negligent  Operation  of  an  Auto- 
mobile and  for  Violation  of  Statute  Regulating  Auto- 
mobiles — Evidence — Instructions. 

In  an  action  to  recover  damages  for  an  injury  occasioned  by 
defendant's  negligent  use  of  an  automobile  and  in  violation 
of  a  statute,  by  which  use  plaintiff's  horse  was  frightened 
and  caused  to  run  away  in  the  streets  of  a  town,  a  plat, 
showing  some  of  the  streets  and  objects,  offered  for  the  pur- 
pose of  making  the  testimony  of  some  of  the  witnesses  intel- 
ligible, is  admissible  in  evidence,  as  is  also  the  testimony  of 
the  surveyor  who  made  the  plat  as  to  the  distances  between 
certain  points  marked  thereon. 

In  such  action,  a  witness  acquainted  with  defendant's  automo- 
bile, may  testify  that  it  was  exceedingly  noisy  and  was  the 
loudest  machine  he  ever  heard. 

When  plaintiff's  horse  was  made  to  run  away  by  defendant's 
automobile  and  the  evidence  showed  that  the  horse  was  spir- 
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ited,  and  that  the  plaintiff  at  the  time  was  using  reins  with 
handholds  on  them,  a  witness  was  asked  whether  he  used 
handholds  in  driving.  In  sustaining  an  objection  to  that 
question,  the  Court  said:  "We  don't  think  it  is  an  indication 
of  the  wildness  of  a  horse,  because  there  are  handholds  on  the 
reins;  we  think  that  it  is  an  illogical  inference."  The  de- 
fendant excepted  to  this  observation.  Held,  that  the  question 
ruled  out  was  irrelevant,  and  that  the  jury  could  not  have 
been  influenced  against  the  defendant  by  the  remark  of  the 
Court. 

In  an  action  to  recover  damages  for  a  personal  injury  alleged 
to  have  been  caused  by  defendant's  negligence,  a  witness,  not 
a  medical  expert,  may  be  asked  if  he  had  noticed  any  change 
in  the  physical  condition  of  the  plaintiff  since  the  accident, 
and  upon  his  answering  that  she  had  been  very  nervous  since 
then,  may  also  be  asked  how  that  nervousness  manifested  it- 
self. 

Some  of  the  counts  in  a  declaration  charged  that  the  defendant 
in  operating  his  automobile  had  failed  to  comply  with  a  stat- 
ute then  in  force  providing  that  when  a  horse  being  driven 
on  a  highway  appears  to  be  frightened  at  the  approach  of 
a  motor  vehicle,  the  person  in  charge  of  the  latter  shall  go 
as  far  as  possible  to  the  side  of  the  road  and  remain  station- 
ary until  the  horse  passes.  Other  counts  charged  the  defend 
ant  with  negligence  generally  in  the  operation  of  his  ma- 
chine, in  consequence  of  which  plaintiff's  horse  was  fright- 
ened and  ran  away  and  injured  the  plaintiff.  Held,  that  a 
prayer  offered  by  the  defendant  is  erroneous  which  ignores 
the  charge  that  the  defendant  violated  the  statute,  and  which 
asserts  that  it  was  incumbent  upon  the  plaintiff  to  satisfy  the 
jury  that  the  accident  was  not  caused  by  her  contributory  neg 
ligence. 

Held,  further,  that  a  prayer  is  erroneous  which  instructs  the 
jury  in  general  terms  that  they  must  find  for  the  defendant 
unless  they  should  also  find  that  the  accident  was  caused  by 
the  want  of  some  precaution  which  the  defendant  might  and 
ought  to  have  resorted  to.  This  prayer  also  ignores  the  vio- 
lation of  the  statute  by  the  defendant. 
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Unless  plaintiff's  own  evidence  shows  that  the  injury  was  caused 
by  his  contributory  negligence,  the  burden  is  on  the  defendant 
to  show  that  fact  by  way  of  defense. 

There  is  in  this  case  evidence  legally  sufficient  to  go  to  the  jury 
to  show  that  the  defendant  was  negligent  in  the  operation  of 
his  automobile  at  the  time  it  approached  and  passed  the 
plaintiff's  horse,  so  that  the  horse  was  frightened  and  caused 
to  run  away,  and  the  question  of  plaintiff's  contributory  neg- 
ligence was  properly  left  to  the  jury  under  the  evidence. 

Decided  March  3 Id,  1910. 

Appeal  from  the  Circuit  Court  for  Wicomico  County 
(Holland  and  Jones,  JJ.),  where  there  was  a  judgment 
on  verdict  for  the  plaintiff  for  $3,500. 

The  cause  was  argued  before  Bo  yd,  C.  J.,  Briscoe^ 
Pearce,  Schmucker,  Burke,  Thomas  and  Urner,  JJ. 

Fred.  II.  Fletcher,  for  the  appellant. 

Alonzo  L.  Miles  and  George  H.  Dawson.  Jr.,  for  the  ap- 
pellee. 

Boyd,  C.  J.,  delivered  the  opinion  of  the  Court. 

This  is  the  second  appeal  in  this  case — a  judgment  which 
was  rendered  at  the  first  trial  having  been  reversed,  as  is  re- 
ported in  107  Md.,  420.  Some  of  the  questions  now  pre- 
sented were  then  disposed  of,  and  we  will  not  repeat  the  gen- 
eral principles  announced  as  applicable  to  such  cases,  but 
will  refer  to  that  decision  for  our  views.  There  are  fourteen 
bills  of  exception  presenting  rulings  on  the  admissibility  of 
evidence,  and  the  fifteenth  includes  the  rulings  on  the  pray- 
ers. The  Court  granted  five  prayers  offered  by  the  plaintiff, 
and  the  first,  second,  fourth,  fifth,  ninth  and  twelfth  of  the 
defendant,  but  rejected  his  third,  sixth,  seventh,  eighth, 
tenth,   eleventh,    thirteenth,    fourteenth,    fifteenth   and   six- 
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teenth.  It  also  overruled  special  exceptions  to  the  plailltiflF^s 
prayers  and  demurrers  to  the  declaration. 

The  third  and  fourth  counts  of  the  declaration  are  the 
same  as  the  third  and  fourth  in  the  declaration  when  the 
case  was  hefore  us  on  the  previous  appeal,  and  as  it  was  then 
determined  that  the  demurrers  to  them  were  properly  over- 
ruled, we  will  not  further  discuss  them.  Nor  do  we  see  any 
diflBculty  about  the  first  and  second  counts. 

We  will  consider  the  exceptions  in  the  order  presented  by 
the  appellant's  brief.  The  first  was  to  permitting  the  plain- 
tiff to  offer  in  evidence  a  plat  showing  some  of  the  streets  in 
Cambridge  and  lots,  houses,  and  other  objects  on  High  street, 
where  the  injury  complained  of  occurred.  It  was  prepared 
by  a  surveyor  who  testified  that  he  made  it  at  the  request  of 
the  plaintiff,  but  that  some  objects  and  measurements  were 
placed  on  it  at  the  request  of  the  defendant's  counsel.  He 
said  he  had  made  the  measurements  and  that  it  was  the  same 
plat  which  was  used  at  the  former  trial. 

The  case  was  tried  in  Wicomico  County,  and  as  the  acrn- 
dent  occurred  in  Dorchester  County  it  was  undoubtedly  help- 
ful to  have  a  plat  before  the  jury,  in  order  that  the  points 
spoken  of  by  the  witnesses  could  be  properly  understocd. 
We  can  see  no  possible  injury  to  the  defendant  by  its  ad- 
mission. It  is  not  pretended  that  any  material  changes  had 
been  made  on  the  street  between  the  time  of  the  injury  and 
when  the  surveyor  made  the  measurements.  There  could 
have  been  no  objection  to  the  sunn^yor  testifying  to  the  dis- 
tances between  the  diffiTent  ]X)ints  he  spoke  of,  and  he  in 
point  of  fact  did  that,  after  the  plat  was  offered  in  evidence. 
If  it  had  been  offered  without  any  explanation  by  the  witness 
who  made  it,  there  might  have  been  some  cause  for  com- 
plaint, but  the  surveyor  was  on  the  stand  when  it  was  offered, 
and  he  was  asked  to  explain  it,  which  he  did,  although  the 
defendant  objected  and  the  overruling  of  his  objection  is 
made  the  gi'uund  of  excepticm  presented  by  the  second  bill  of 
exceptions.  It  is  manifest  that  it  was  not  intended  as  inde- 
pendent evidence,  but  was  simply  offered  with  the  view  of 
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immediately  following  it  up  by  an  explanation  by  the  sur- 
veyor who  made  it.  We  can  better  understand  the  testimony 
of  the  witnesses  called  by  the  respective  sides,  who  spoke  of 
various  points  on  the  street,  by  having  the  plat  in  the  record 
than  we  could  without  it,  and  it  was  evidently  of  service  to 
the  jury,  without  in  any  way  prejudicing  the  appellant. 
Such  cases  as  Tome  Institute  v.  Da/vis,  87  Md.  591,  cited  by 
appellant,  can  have  no  application  to  this.  That  was  an 
action  of  ejectment  in  which  defense  on  warrant  had  been 
taken,  and  of  course  the  map  offered  was  not  admissible  in 
such  case.  This  plat  was  not  offered  to  prove  any  contro- 
verted locations  of  objects,  but  manifestly  for  the  purpose  of 
making  the  testimony  of  witnesses  intelligible,  as  they  spoke 
of  objects,  residences,  etc.  There  was  no  reversible  error  in 
either  of  those  exceptions. 

As  the  third,  fourth  and  fifth  exceptions  are  not  referred 
to  in  the  brief,  we  will  assume  they  were  not  intended  to  be 
pressed.  Dr.  Steele  testified  that  he  lived  just  across  the 
street  from  the  defendant  at  the  time  of  the  accident,  that 
he  was  acquainted  with  the  noise  made  by  the  defendant's 
automobile,  frequently  hearing  it.  He  was  asked  to  describe 
the  noise  made  by  it,  and  replied:  *'I  have  passed  it,  I  sup- 
pose twenty-five  times  on  the  streets  of  Cambridge  and  it 
was  an  exceedingly  noisy  machine,  and  exceedingly  loud 
machine.  It  was  the  loudest  machine  I  have  ever  heard.  It 
was  more  like  a  loud  exhaust.  Puff,  puff,  puff."  That  wa.s 
objected  to  but  admitted  and  the  ruling  forms  the  sixth  ex- 
ception. We  in  effect  passed  on  that  question  on  the  previous 
ap]>eal.  The  witness  was  speaking  of  that  machine  generally, 
and  not  simply  of  some  special  occasion  or  occasions.  Tils 
opportunities  to  be  acquainted  with  it  w(  re  shown  to  be 
ample. 

A  witness  for  the  plaintiff,  who  saw  the  horse  running 
away,  stated  on  cross-examination  that  iliss  Dixcm  was  usinsr 
hand-holds  on  the  reins,  and  was  asked  the  question :  ''When 
you  drive,  do  you  use  hand-holds?''  That  was  objected  to 
and   the   objection    sustained — the    Court    remarkiiijr,    ''We 
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don't  think  it  is  an  indication  of  the  wildness  of  a  horse  be- 
cause there  are  hand-holds  on  the  reins;  we  think  that  it  is 
an  illogical  inference."     The  counsel  for  the  defendant  ex- 
cepted to  that  remark  of  the  Court,  stating  that  "they  ex- 
pected to  show  that  these  hand-holds  are  used  to  hold  wild 
and  spirited  horses,  but  the  Court  permitted  the  said  remark;* 
to  stand."  It  is  very  diflScult  for  the  trial  Court,  in  ruling  on 
the  admissibility  of  evidence,  to  always  avoid  giving  some 
reason  for  its  ruling,  although  of  course  it  should  be  careful 
not  to  say  anything  which  might  influence  the  jury  on  ques- 
tions of  fact  which  the  jury  must  determine.     The  question 
asked  the  witness  which  was  ruled  out  was  not  material,  but 
was  wholly  irrelevant.     The  jury  could  not  be  enlightened 
upon  anything  properly  before  it  by  being  told  that  that  wit- 
ness did  or  did  not  use  hand-holds.     The  testimony  showed 
that  it  was  a  spirited  horse  and  a  number  of  witnesses  testi- 
fied that  the  plaintiff  did  use  reins  with  hand-holds,  and  why 
they  were  generally  used,  but  it  is  impossible  to  imagine 
that  any  one  of  sufficient  intelligence  to  sit  on  a  jury  could 
have  been  influenced  in  reaching  a  verdict  by  the  remark  of 
the  Court,  even  if  it  be  conceded  to  be  technnical  error  in 
making  it.    If  the  Court  was  mistaken,  as  to  the  reason  for 
using  reins  with  hand-holds,  and  the  reason  assigned  for  re- 
jecting the  evidence  be  conceded  to  be  wrong  it  was  undoubt- 
edly right  in  refusing  to  permit  the  question  to  be  asked,  and 
its  reason  for  doing  so  is  not  material.    If  it  be  said  that  the 
appellant  is  not  now  complaining  of  the  ruling  as  to  the  ad- 
missibility of  the  evidence,  but  of  the  remark  made  in  giving 
the  reason  for  the  ruling,  we  need  only  add  that  the  possibil- 
ity of  it  affecting  the  jury  on  any  question  in  the  case  is  en- 
tirely too  remote  to  authorize  a  reversal  on  that  ground — 
especially  as  there  was  direct  evidence  to  the  effect  that  the 
horse  was  one  of  considerable  spirit,  and  it  was  not  necessary 
to  know  the  uses  of  hand-holds,  in  order  to  determine  what 
the  traits  of  the  horse  were.     There  is  no  reversible  error 
shown  in  that  exception. 
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The  8th,  9th,  10th,  12th,  13th  and  14th  exceptions  can  be 
considered  together.  The  eighth  was  to  allowing  a  witness 
to  state  whether  she  had  noticed  any  change  in  the  physical 
condition  of  the  plaintiff  since  the  accident.  The  witness 
said  that  she  had  been  very  nervous  since  then,  and,  having 
stated  she  had  not  noticed  that  condition  prior  to  the  acci- 
dent, was  asked  how  that  nervousness  manifested  itself.  That 
question  is  contained  in  the  ninth  bill  of  exceptions.  She 
was  then  asked  how  recently  she  had  observed  these  acts  and 
manifestations  of  nervousness  (10th  exeception),  and  in  the 
12th,  13th  and  14th  exceptions  motions  were  made  to  strike 
out  the  answers  made  to  similar  questions  asked  another  wit- 
ness. There  was  no  error  in  any  of  those  rulings.  The  wit- 
nesses were  shown  to  be  well  acquainted  with  the  plaintiff, 
and  to  have  had  ample  opportunities  to  observe  such  changes 
in  her  physical  condition  as  they  spoke  of.  Of  course  they 
were  not  competent  to  speak  of  such  things  as  required  tech- 
nical knowledge,  but  there  could  be  no  reason  for  excluding 
evidence  of  the  character  offered. 

In  Baltimore  &  Liberty  Turnpike  Co,  vs.  Cassell,  66  Md. 
419,  a  witness  was  asked  to  state  what  the  physical  condition 
and  appearance  of  health  of  the  plaintiff  were  after  the  acci- 
dent, and  continued  to  be.  The  Court  said:  "These  were 
facts  pertinent  to  the  issue.  *  *  *  The  testimony  could  only 
have  been  objected  to  on  the  ground  that  the  witness  was  not 
a  medical  expert.  It  is  true  that  medical  experts  may  be 
the  only  witnesses  competent  to  give  the  diagnosis  of  a  dis- 
ease, to  testify  in  regard  to  its  proper  treatment  secundum 
artem,,  and  to  express  an  opinion  as  to  its  probable  duration, 
effects  and  final  determination.  But  if  ordinary  individuals 
could  not  judge  of  a  person's  health  from  his  appearance  and 
symptoms,  it  would  be  impossible  to  know  when  it  was  nec- 
essary to  call  in  a  physician."  See  also  Wigmore  on  Evi- 
dence, sections  223,  668  n.  1,  1974  and  the  discussions  con- 
nected with  those  sections;  5  Ency.  of  Evidence,  696. 

The  eleventh  exception  does  not  seem  to  be  urged,  and  we 
will  now  consider  the  fifteenth,  which  embraces  the  rulings 
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on  the  prayers.  The  plaintiff's  five  prayers  comply  with 
what  we  said  was  necessary  in  passing  on  similar  prayers  in 
the  former  appeal,  and  we  need  not  further  discuss  them. 

The  defendant's  third  prayer  was  sufficiently  covered  by 
his  first  and  second,  which  were  granted,  as  well  as  by  the 
plaintiff's  prayers,  and  there  was  no  reversible  error  in  re- 
jecting it.  His  sixth  prayer  was  defective  in  several  re- 
spects. In  the  first  place  it  asked  the  Court  to  say  that  under 
the  pleadings  and  evidence  in  order  to  entitle  the  plaintiff  to 
recover,  it  was  incumbent  upon  her  to 'satisfy  the  jury  by  a 
prei)()nderance  of  evidence  that  the  defendant  ^^was  negligent 
in  the  management  of  his  automobile  iti  approaching  and 
passing  the  horse  and  carriage  conveying  the  plaintiff,"  etc., 
while  two  of  the  counts  relied  on  the  defendant's  failure  to 
coiii2)ly  with  the  statutory  requirement  then  in  force,  "  to  go 
as  far  as  practicable  to  the  side  of  the  road  and  remain  sta- 
tionary until  the  said  hor.-e  or  horses  or  other  animals  have 
passed  a  safe  distance,"  etc.  There  was  evidence  tending 
to  sn])p()rt  the  allegations  in  those  counts,  and  of  course  this 
prayer  could  not  have  been  granted.  Then  the  prayer  is  sus- 
ceptible of  the  construction  that  it  was  incumbent  on  the 
plaintiff  to  satisfy  the  jury  by  a  preponderance  of  evidence 
that  the  accident  was  not  caused  by  her  contributory  neg- 
ligence. If  the  plaintiff's  testimony  had  disclosed  such  con- 
tributory negligence  on  her  part  as  to  preclude  recovery,  the 
defendant  would  not  have  been  called  upon  to  prove  it,  but 
in  the  absence  of  such  disclosure  it  was  incumbent  on  the 
defendant  to  prove  it,  as  it  is  well  settled  in  this  State  that 
the  burden  is  on  the  defendant  to  establish  such  a  defence. 

The  defendant's  seventh  prayer  was  likewise  properly  re- 
jecte<l.  It  asked  the  (\)urt  to  say  that  the  jury  must  find  for 
the  defendant  ^'unless  they  shall  further  find  both  that  the 
said  accident  was  caused  by  the  want  of  some  precaution 
which  William  ^M.  Fletcher  might  and  ought  to  have  resorted 
to,"  and  that  the  ])laintiff  was  without  fault,  etc.  While  it 
is  true  that  the  declaration  contained  two  counts  which  al- 
leged that  the  defendant  "negligently  and  impro])erly  oper- 
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ated  and  ran  said  automobile  as  aforesaid  down  said  High 
street  and  negligently  and  improperly  approached  and  ])assed 
said  horse,"  etc,  it  also  contained,  as  we  have  seen,  two 
counts  which  distinctly  relied  on  the  provision  in  the  statute. 
The  prayer  was  not  confined  to  the  facts  relied  on  in  the 
first  two  counts  but  was  general.  The  jury  might  therefore 
have  been  misled  into  believing  that  they  could  say  whether 
that  was  a  precaution  which  the  defendant  ought  to  have  re- 
sorted to,  although  they  were  convince^l  that  he  did  not  com- 
ply with  the  requirements  of  the  statute  then  in  force.  The 
L^slature  saw  proper  to  say  what  precautions  should  be 
taken  under  the  circumstances  stated  in  that  section  of  the 
statute,  and  it  was  not  for  the  jury  to  detennine.  The  form 
of  the  prayer  might  not  be  objectionable  in  some  cases,  but 
to  avoid  misleading  the  jury  it  should  h'ave  been  confined  to 
a  recovery  under  the  facts  relied  on  in  the  first  and  second 
counts.  Much  of  what  is  said  in  107  Md.  432,  in  reference 
to  the  defendant's  first  prayer  is  applicable  to  this.  So  with- 
out discussing  other  reasons,  we  think  the  prayer  was  prop- 
erly rejected  for  the  one  we  have  given. 

The  eighth  prayer  as  it  appears  twice  in  the  record  is  cer- 
tainly defective.  After  seeking  to  instruct  the  jury  that  if 
they  found  that  the  accident  was  caused  by  the  sudden  fright 
of  the  plaintiiFs  horse  in  the  actual  passing  of  the  automo- 
bile, and  that  the  horse  did  not  exhibit  indications  of  fright 
in  time  for  the  defendant  to  have  drawn  to  the  side  of  the 
road,  etc.,  it  proceeds,  "then  the  condition  brought  about  by 
the  said  sudden  fright  was  a  case  of  emergency  in  which  it 
was  the  duty  of  the  plaintiff  to  determine  the  best  means  of 
avoiding  danger,  and  if  the  jury  find  that  the  defendant  used 
ordinary  care  and  prudence  in  avoiding  the  sudden  danger, 
then  the  defendant  was  not  negligent  in  the  manner  in  which 
he  attempted  to  avoid  said  danger."  It  was  probably  in 
tended'  to  say  that  "it  was  the  duty  of  the  defendant,"  but  it 
is  twice  in  the  record  as  above  quoted,  and  is  the  same  in  the 
transcript  to  this  Court  from  the  Court  below.     It  would  be 
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useless  therefore  to  pass  on  the  prayer  as  if  the  word  "de- 
fendant" was  used  in  the  place  of  the  word  "plaintiff." 

What  we  said  in  the  former  appeal  in  considering  the  de- 
fendant's first  prayer  and  what  we  have  stated  above  in  refer- 
ence to  the  statute  are  sufficient  to  show  that  we  think  the 
defendant's  tenth  was  properly  rejected. 

The  eleventh  was  properly  rejected  as  it  concluded  against 
the  right  of  the  plaintiff  to  recover  under  the  pleadings  and 
evidence  although  the  facts  relied  on  are  only  applicable  to 
the  third  and  fourth  counts. 

The  thirteenth  asked  the  Court  to  say  there  was  no  legally 
sufficient  negligence  on  the  part  of  the  defendant  to  entitle 
the  plaintiff  to  recover;  the  fourteenth  that  there  was  no  such 
evidence  to  justify  a  recovery  under  the  first  and  second 
counts,  and  the  fifteenth  that  there  was  none  such  to  author- 
ize a  recovery  under  the  third  and  fourth  counts.  All  of 
them  were  properly  rejected,  as  there  was  ample  evidence 
to  go  to  the  jury. 

The  sixteenth  was  that  the  plaintiff  was  not  entitled  to 
recover  because  she  directly  contributed  to  the  injury  com- 
plained of.  That  was  clearly  a  question  for  the  jury  under 
the  evidence  in  this  case,  and  the  prayer  was  properly  re- 
jected. 

We  have  not  felt  called  upon  to  discuss  some  of  the  ques- 
tions as  fully  as  we  might  otherwise  have  done  because  they 
were  in  effect  determined  in  the  previous  appeal.  Being  of 
the  opinion  that  there  was  no  reversible  error  in  any  of  the 
rulings,  the  judgment  will  be  affirmed. 

Judgment  affirmed^  the  appellant  to  pay 
the  costs  above  and  helow. 
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WIILIAM  SCHEFFENACKER  vs.  JOSEPH  T. 
HOOPES. 

Accord  and  Satisfaction — Use  of  Check  offered  in  Full  Settle- 
ment of  Disputed  Claim — Certification  of 
Check — Harmless  Error. 

When  there  is  a  controversy  between  a  debtor  and  creditor  as 
to  the  amount  due  by  the  former,  or  if  the  debtor  asserts  that- 
he  is  entitled  to  a  recoupment  against  the  sum  claimed,  then 
if  he  sends  to  the  creditor  a  check  for  a  smaller  sum  than 
that  demanded,  stating  that  it  is  in  full  settlement  of  the 
claim,  and  that  if  the  offer  is  not  accepted,  the  check  is  not 
to  be  used,  the  use  of  such  check  by  the  creditor  constitutes 
.  an  accofd  and  satisfaction,  by  which  his  entire  claim  is  ex- 
tinguished, although  at  the  time  of  receiving  it  he  declares 
that  he  does  not  accept  it  in  full  satisfaction,  but  only  in 
part  payment. 

If  in  such  case  the  creditor  causes  the  check  to  be  certified  by 
the  bank  on  which  it  is  drawn,  that  is  such  a  use  of  the 
check  as  amounts  to  an  acceptance  of  the  debtor's  offer,  al- 
though the  creditor  had  not  obtained  the  money  on  it  up  to 
the  time  of  the  trial  of  his  action  to  recover  the  full  amount 
of  his  claim. 

The  certification  of  a  check  by  a  bank  operates  to  appropriate 
the  funds  of  the  drawer  to  the  amount  of  the  check,  which  is 
thereby  converted  into  a  certificate  of  deposit  upon  which 
the  bank  becomes  the  debtor  of  the  holder. 

The  defense  of  accord  and  satisfaction  is  available  under  the 
general  issue  plea  in  assumpsit. 

If  a  demurrer  to  a  plea  setting  up  a  special  defence  to  the  ac- 
tion is  improperly  overruled,  but  the  defendant  makes  the 
same  defense  at  the  trial  under  his  general  issue  plea,  the 
overruling  of  the  demurrer  is  a  non-reversible  error. 

Decided  April  Id,  1910. 
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Appeal  from  the  Circuit  Court  for  Harford  County  (Van 
Bibber,  J.). 

The  cause  was  argued  before  Boyd,  C.  J.,  Briscoe, 
Pearce,  Schmucker,  Burke,  Thomas,  Pattisox  and 
Urner,  J  J. 

Thom^^  Mackenzie  (with  whom  were  John  S.  Young  and 
H.  Findlay  French  on  the  brief),  for  the  appellant. 

S.  A,  Williams  and  Fred  R.  Willia7)is,  for  the  appellee, 
submitted  the  cause  on  their  brief. 

Trxer,  J.,  delivered  the  opinion  of  the  Court. 

The  controlling  question  on  this  appeal  is  whether  the  evi- 
dence in  the  record  is  uncontradicted  and  conclusive  in  sup- 
port of  the  defense  of  accord  and  satisfaction  so  as  to  justify 
the  withdrawal  of  the  case  from  the  jury. 

It  appears  that  the  plaintiff  below,  who  is  the  appellant 
here,  printed  a  number  of  catalogues  upon  the  order  of  the 
defendant  for  use  in  connection  with  the  sale  of  cattle  by  the 
latter  at  a  county  fair;  and  this  suit  was  brought  to  recover 
the  price  of  the  publication.  The  declaration  was  upon  the 
common  counts,  and  the  pleas  were  the  general  issue,  pay- 
ment, and  accord  and  satisfaction.  A  demurrer  which  was 
interposed  to  the  last  mentioned  plea  and  overruled  by  the 
Court  below  will  be  considered  later  in  this  opinion. 

Evidence  was  offered  by  the  plaintiff  to  show  that  he 
l)rinte(l,  under  contract  with  the  defendant,  one  thousand 
coi>ics  of  the  catalogues,  and  afterwards,  at  the  defendant's 
request,  printed  three  hundred  additional  copies,  with 
changes  and  additions  made  by  the  defendant ;  that  the  plain- 
tiff distributed  some  of  the  catalogues  by  mail  under  the  de- 
fendant's instructions,  and  the  remainder  were  delivered  to 
the  defendant  and  by  him  accepted  and  u?ed ;  that  at  the 
time  of  the  sale  the  plaintiff  presentetl  his  bill,  amounting  to 
$722.40,  to  the  defendant,  and  requested  payment  and  the 
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defendant  promised  to  send  him  a  check  when  he  got  the 
money  in  hand;  that  on  October  24th,  1908,  the  defendant 
sent  the  plaintiff  a  check,  which  was  offered  in  evidence,  for 
$361.20  accompanied  by  a  letter  as  follows : 

"I  enclose  a  check  for  three  hundred  and  sixty-one  dollars 
and  twenty  cents  ($361.20),  intended  to  be  in  settlement  of 
bill  for  printing  catalogues,  which  you  rendered  me  under 
date  of  October  20th.  You  know  my  dissatisfaction  with 
your  work.  Your  failure  to  do  it  properly  has  caused  me 
great  damage  and  injury.  I  should  require  you  to  make  my 
loss  good*,  but  I  do  not  wish  a  controversy,  and  rather  than 
have  one  I  am  enclosing  check  for  ($361.20),  one-half  of 
your  bill,  in  full  settlement  thereof.  If  you  do  not  care  to 
accept  such  a  compromise,  do  not  use  my  check,  and  I  will 
then  reserve  the  right  to  daim  for  the  damage  I  have  suf- 
fered." 

It  was  testified  by  the  plaintiff  that  this  was  the  first  inti- 
mation he  had  that  the  defendant  intended  to  refuse  to  pay 
the  bill  in  full. 

The  plaintiff  replied  to  the  defendant's  letter  on  October 
26th,  1908,  acknowledging  receipt  of  the  check  and  stating^ 
so  far  as  it  is  necessary  to  quote,  as  follows : 

"I  am  positive  that  you  do  not  intend  to  beat  me  out  of 
the  balance  of  ray  bill,  for  you  are  too  honorable  for  that,  and 
you  are  laboring  under  the  impression  that  it  was  the  fault 
of  the  first  catalogue  which  kept  prospective  bidders  away. 
Now  you  know  yourself  that  if  the  first  catalc^e  kept  bid- 
ders away  it  was  on  account  of  not  having  full  information 
regarding  the  animals  and  not  on  account  of  the  arrangement 
of  the  catalogue,  for  the  only  difference  was  the  information 
regarding  breeding,  etc.,  and  the  number  of  animals.  Now, 
I  am  sure  that  leaving  off  the  numbers  would  not  keep  people 
away,  but  more  on  account  of  not  having  the  desired  informa- 
tion, which  was  no  fault  of  mine.  Perhaps,  too,  it  was  due 
to  getting  them  out  too  late,  but  you  know  wo  could  not  pro- 
ceed with  the  work  on  account  of  your  holding  me  up  with 
the  copy,  but  after  I  got  the  full  copy  T  exerted  every  means 
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to  get  thera  out  and  devoted  all  my  time  that  I  could  to  get 
them  out  a  minute  earlier  than  promised  *  *  *  Why  not 
come  to  see  me,  and  have  a  heart  to  heart  talk  over  the  mat- 
ter ?  I  want  to  satisfy  you,  and  if  you  can  prove  to  me  that 
through  the  omission  of  the  numbers  of  animals  and  the  pag- 
ing that  you  lost  money  I  will  gladly  compromise  on  any- 
thing reasonable.  *  *  *  You  surely  could  not  expect  me  to 
accept  $361.20  for  this  job  after  all  I  did  for  your  sake  and 
then  lose  money  and  consequently  I  am  unable  to  use  the 
check  sent  until  you  write  me  that  it  is  not  intended  as  full 
payment  but  only  as  part  payment." 

The  plaintiff's  testimony  was  further  to  the  effect  that  he 
refused  to  accept  the  check  in  full  payment ;  that  he  sent  the 
check  to  the  bank  on  which  it  was  drawn,  for  certification, 
but  the  defendant's  deposits  were  not  sufficient  to  cover  it 
until  on  or  about  November  5th,  1908,  when  it  was  certified 
and  returned  to  the  plaintiff;  and  that  he  has  not  made  any 
other  use  of  the  check,  but  has  kept  it  in  his  possession. 

It  was  proved  by  the  defendant  that  he  suffered  loss  and 
injury  iu  the  sale  of  his  cattle  by  reason  of  errors  and  omis- 
sions in  the  first  edition  of  the  catalogues,  which  he  did  not 
see  until  after  they  had  been  mailed  and  distributed  by  the 
plaintiff;  that  he  pointed  out  to  the  plaintiff  the  errors  and 
omissions  and  explained  their  injurious  effect  upon  the  sale 
and  requested  that  a  corrected  edition  be  printed;  that  this 
was  done  and  the  additional  catalogues  were  delivered  on  the 
morning  of  the  sale  and  just  prior  to  its  commencement ;  that 
he  did  not  promise  to  pay  the  plaintiff's  bill  when  presented, 
but  said  he  would  look  into  it,  and  later  he  wrote  the  letter 
and  enclosed  the  check  offered  in  evidence. 

There  was  no  further  evidence  adduced  on  either  side.  At 
the  conclusion  of  the  testimony  prayers  wire  submitted  by 
both  the  plaintiff  and  defendant,  but  all  were  refused,  and 
the  Court  of  its  own  motion,  instructed  the  jury,  in  effect, 
that  according  to  the  undisputed  evidence,  the  defendant 
wrote  to  the  plaintiff  the  letter  of  October  24th,  1908,  and 
the  plaintiff,  subsequent  to  its  receipt,  caused  the  check  in 
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question  to  be  presented  to  and  certified  by  the  bank  upon 
which  it  was  drawn,  and  that  this  amounted  to  an  acceptance 
of  the  check  by  the  plaintiff  in  satisfaction  of  his  claim,  and 
the  verdict  should,  therefore,  be  for  the  defendant. 

This  instruction  was  based  upon  the  theory  that  the  act 
of  the  plaintiff  in  causing  the  check  to  be  certified  was  an 
acceptance  of  the  part  payment  and  compromise  offered  by 
the  defendant  in  full  settlement  of  the  plaintiff's  controverted 
demand,  and  that  as  the  terms  of  the  offer,  the  existence  of 
the  dispute  and  the  fact  of  acceptance  were  uncontradicted 
and  established  conclusively  an  accord  and  satisfaction,  there- 
was  no  question  left  for  the  jury  to  determine. 

The  principles  applicable  to  a  defense  of  this  character 
are  well  settled.  In  the  case  of  a  liquidated  claim,  such  as 
the  present  one  may  be  assumed  to  be  for  the  purposes  of 
this  decision,  an  acceptance  of  part  of  the  amount  in  satis- 
faction of  the  whole  will  bar  a  recovery  of  the  remainder  if 
the  settlement  is  supported  by  some  consideration  additional 
or  collateral  to  the  partial  payment.  Booth  v.  Campbell,  15 
Md.  575;  Maddox  v.  Bmvan,  30  Md.  504;  1  Poe,  sec.  654; 
1  Cyc.  311.  "Anything  which  would  be  a  burden  or  incon- 
venience to  the  one  party  or  a  possible  benefit  to  the  other'' 
may  constitute  such  a  consideration;  Maddux  v.  Beavan, 
supra;  and  the  compromise  of  a  disputed  claim  is  a  familiar 
and  favored  basis  for  an  accord  and  satisfaction.  Emmits- 
hurg  R.  R.  Co.  v.  Donohtie,  67  Md.  389 ;  note  to  Fuller  v. 
Kemp,  (K  Y.),  20  L.  R.  A.  795. 

There  has  been  no  question  raised  as  to  these  well  recog- 
nized principles,  but  it  is  urged  on  behalf  of  the  appellant 
that  the  evidence  is  not  uncontradicted  as  to  the  circum- 
stances of  his  acceptance  of  the  defendant's  check.  It  is  in- 
sisted that  in  view  of  the  plaintiff's  testimony  that  when  he 
first  presented  the  bill  the  defendant  did  not  question  it  but 
promised  to  send  a  check,  the  existence  of  a  bona  fide  dis- 
pute as  to  the  claim  should  not  have  been  treated  as  being 
conclusively  established.  It  is  also  contended  that  the  cer- 
tification of  the  check  at  the  instance  of  the  plaintiff  was  not 
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equivalent  to  an  unqualified  acceptance  of  the  defendant's 
offer,  especially  in  view  of  the  statement  by  the  plaintiff,  in 
his  letter  of  October  26th,  that  he  could  not  use  the  check 
until  he  was  advised  by  the  defendant  that  it  was  intended 
only  as  part  payment. 

While  there  is  a  conflict  in  the  testimony  of  the  plaintiiT 
and  defendant  as  to  what  was  said  by  the  latter  when  the  bill 
was  first  presented,  it  is  evident  from  the  correspondence  in 
the  record  that  at  the  time  the  check  was  tendered  there  was 
a  substantial  and  honest  dispute  between  them  as  to  the 
amount  the  plaintiff  was  entitled  to  recover  in  view  of  the 
defendant's  claim  of  recoupment.  The  defendant  in  his 
letter  charged  that  the  plaintiff's  failure  to  do  the  work  prop- 
erly had  caused  him  great  damage.  In  reply  to  this  the 
plaintiff  expressed  his  willingness  to  compromise  if  the  de- 
fendant could  prove  that  on  account  of  certain  omissions 
from  the  catalogue  he  had  sustained  any  loss.  There  had  un- 
doubtedly been  a  previous  discussion  between  them  on  this 
subject  because,  while  the  defendant  in  his  letter  mentions 
no  details  as  to  the  deficiencies  in  the  work  the  plaintiff,  in 
his  reply,  refers  particularly  to  the  grounds  of  the  defend- 
ant's complaint.  We  see  no  contradiction  in  the  evidence, 
therefore,  as  to  the  existence  of  a  bona  fide  dispute  over  the 
claim  at  the  time  the  plaintiff  was  called  upon  to  decide 
whether  he  would  accept  the  check  as  full  settlement  upon 
the  basis  of  the  proposed  compromise. 

The  plaintiff's  letter  shows  that  he  understood  thoroughly 
that  he  was  not  at  liberty  to  use  the  check  except  in  full  sat- 
isfaction of  his  demand.  He  docs  not  question  this  under- 
standing, but  contends  that  in  procuring  the  certification  he 
has  not  in  fact  used  the  check.  This  contention  cannot  be 
sustained  in  view  of  the  very  important  change  occasioned 
by  the  certification  of  a  check,  at  the  instance  of  the  holder, 
in  the  relations  of  the  parties  to  the  instrument.  The  legal 
effct  of  such  a  certification  is  that  the  funds  of  the  drawer 
are  appropriated  to  the  amount  of  the  check  and  he  is  re- 
leased, while  the  check  is  converted  into  a  certificate  of  de- 
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posit  upon  which  the  bank  became  the  debtor  of  the  holder. 
5  C'yc.  541,  and  numerous  cases  there  cited ;  note  to  DUle  v. 
White,  (Iowa),  10  L.  R.  A.  (N.  S.)  536;  Lineweaver  v. 
Single,  64  Md.  487;  Code,  Art.  13,  sec.  207.  The  drawer 
loses  control  of  his  funds  through  the  transaction  as  abso- 
lutely as  if  he  had  paid  to  the  bank  for  the  use  of  the  holder 
of  the  check  a  corresponding  sum  in  cash,  or  as  if  the  check 
had  actually  been  collected.  First  National  Bank  of  Jersey 
City  V.  Leach,  52  N.  Y.  352 ;  Bom  v.  First  National  Bank, 
123  Ind.  78 ;  Thompson  v.  Bank  of  British  North  America, 
82  X.  Y.  6.  It  cannot,  therefore,  be  held  that  the  certifica- 
tion in  this  case  did  not  amount  to  the  "use"  of  the  check 
within  the  condition  imposed  by  the  defendant's  offer  of 
compromise. 

The  plaintiff's  expression  of  dissatisfaction  with  the  de- 
fendant's proposal  could  not  qualify  the  effect  of  his  actual 
use  of  the  check  and  appropriation  of  the  defendant's  money 
through  its  certification,  in  view  of  the  terms  of  compromise 
under  which  alone  it  could  be  used.  It  was  the  use  of  the 
check  that  determined  the  question  of  the  acceptance  of  the 
offer  and  not  the  verbal  dissent  by  which  it  was  accompanied. 

In  Ostramxler  v.  Scott,  161  111.  339,  it  was  held  that  a 
creditor  to  whom  a  check  is  sent,  reciting  that  it  is  in  full 
payment  of  a  claim,  the  amount  of  which  is  in  dispute,  can- 
not receive  it,  without  the  assent  of  the  debtor,  in  part  pay- 
ment only,  but  his  receipt  and  use  of  the  check  will  consti- 
tute a  full  satisfaction  of  the  claim.  "It  was  the  right  of  the 
plaintiff,"  said  the  Court,  "to  accept  the  check  upon  the 
terms  proposed,  or  to  reject  it ;  but  there  could  be  no  modifi- 
cation of  the  terms  by  his  will  alone,  without  the  concur- 
rence of  the  defendant." 

It  was  held  in  Pollman  Coal  Co.  v.  St.  Louis,  145  Mo.  651, 
that  if  one  accepts  a  payment  upon  the  condition  that  it  is  to 
be  received  in  full  satisfaction  of  his  claim  by  way  of  com- 
promise, his  entire  claim  becomes  satisfied,  even  though  he 
filed  a  written  protest  at  the  time  of  accepting  the  amount 
paid  notifying  the  debtor  that  he  would  insist  on  the  balance 
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claimed.  To  the  same  effect  is  the  case  of  Conn.  River  Lum- 
ber Company  v.  Brown,  68  Vt.  239,  the  Court  holding  that 
where  there  is  an  offer  of  part  payment  of  a  controverted 
claim  upon  condition  that  the  sum  tendered,  if  accepted  at 
all,  must  be  taken  in  full  satisfaction,  the  creditor,  if  he  ac- 
cepts the  amount,  takes  it  subject  to  the  condition  attache<l 
to  the  offer,  and  it  operates  as  a  satisfaction  of  his  claim, 
notwithstanding  he  does  not  intend  it  to  have  that  effect  and 
so  declares  when  he  receives  the  money. 

In  Fuller  v.  Kemp,  138  N.  Y.  231,  it  was  held  that  in  the 
case  of  a  conditional  compromise  offer  the  acceptance  of  the 
amoimt  tendered  cancels  the  claim,  and  no  protest,  declara- 
tion or  denial  on  the  part  of  the  creditor  can  vary  that  result. 

This  principle  is  clearly  stated  and  numerous  cases  in  its 
support  are  collected  in  1  Cyc.  333. 

The  cases  of  PmdeMial  Ins.  Co.  v.  Cottingham,  103  Md. 
319,  and  Day  v.  McLea,  58  L.  J.  Q.  B.  293,  relied  upon  by 
the  appellant,  are  not  at  all  similar  to  the  one  now  before  us 
and  do  not  affect  the  general  rule  we  have  found  to  be  ap- 
plicable to  the  present  situation.  In  the  Cottinghani  Case 
there  was  held  to  have  been  no  consideration  to  support  the 
agreement  of  an  administratrix  to  receive  part  of  the  pro- 
ceeds of  a  life  insurance  policy  in  full  discharge  of  the  com- 
pany's liability,  where  she  had  accepted  the  settlement  on 
the  erroneious  theory  that  the  age  of  the  insured  was  not  cor- 
rectly stated  in  the  application ;  while  in  Day  v.  McLea  there 
was  no  express  condition  imposed,  in  connection  with  the 
partial  payment,  that  the  acceptance  of  the  amount  offered 
should  be  in  full  satisfaction  of  the  claim. 

It  results  from  the  conclusions  we  have  stated  as  to  the 
law  and  evidence  in  this  case  that  we  find  the  essentials  of  a 
complete  accord  and  satisfaction  to  have  been  established 
without  contradiction ;  and  we  accordingly  approve  the  action 
of  the  Court  below  in  directing  a  verdict  for  the  defendant 
on  that  ground.  This  renders  it  unnecessary  to  consider  the 
prayers  offered.  There  was  a  special  exception  filed  by  the 
plaintiff   to   the   Court's   instruction.      The   same   questions 
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which  are  presented  by  this  exception  have  been  discused 
and  disposed  of  in  other  connections  in  this  opinion,  and,  in 
the  view  we  have  taken  of  the  case,  it  was  projjerly  over- 
ruled. 

There  remains  to  be  noticed  the  demurrer  to  the  plea  of 
accord  and  satisfaction.  It  is  only  necessary  to  say  in  refer- 
ence to  this  feature  of  the  case  that  while  the  plea  may  not 
have  been  sufficiently  full  and  explicit  to  gratify  the  rule 
laid  down  in  the  case  of  Emmitshurg  R.  R.  Co,  v.  DonohiLe, 
supra,  yet,  as  the  same  defense  was  available  under  the  gen- 
eral issue  plea  (1  Poe,  sec.  607;  Herrick  v.  Sworrdey,  56 
Md.  439;  Thome  v.  Fox,  67  Md.  67)  it  does  not  appear  that 
the  plaintiff  has  been  prejudiced  by  the  overruling  *  of  the 
demurrer,  and  the  action  of  the  Court  below  in  that  regard, 
therefore,  involved  no  reversible  error. 

Judgment  affirmed  with  costs. 


THE  MAYOR  AND  CITY  COUNCIL  OF  BALTI- 
MORE ET  AL.  vs.  JOHN  S.  GITTINGS, 
TRUSTEE. 

Taxation — Increase  of  Assessment  on  Land  Decreed  to  he  Sold 

in  Equiti/ — Notice  of  Proposed  Increase  of 

Assessment — Remedy  by  Appeal. 

The  Appeal  Tax  Court  of  Baltimore  City  has  the  power  to  in- 
crease the  assessment  on  land  after  a  Court  of  Equity  has 
passed  a  decree  directing  the  sale  of  the  land  and  appointing 
a  trustee  to  make  the  same,  but  before  a  sale  has  been  actually 
made.  Li  such  case,  no  sale  of  any  part  of  the  land  for  taxes 
could  be  made  without  the  permission  of  the  Equity  Court, 
but. that  permission  is  not  necessary  for  the  making  of  an 
increase  in  the  assessment. 
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A  tract  of  land  was  owned  by  a  tenant  for  life  with  remainder 
to  his  issue.  Tinder  a  decree  of  a  Court  of  Equity  he  was 
appointed  trustee  to  sell  the  land.  Before  a  sale  was  made, 
a  notice  was  served  on  him  individually,  stating  that  the 
Appeal  Tax  Court  would  increase  the  assessment  of  the  land 
at  a  certain  time  in  the  future.  He  then  filed  the  bill  in  this 
case  asking  that  the  Tax  Court  be  enjoined  from  increas- 
ing the  assessment.  The  Act  of  1908,  Chap.  167,  provides 
that  any  person  aggrieved  because  of  any  assessment  of  his 
property  may  appeal  to  the  Baltimore  City  Court  to  review 
the  same;  that  that  Court  shall  ascertain  the  proper  assess- 
ment, and  that  the  proceedings  of  the  Tax*  Court  shall  not 
be  declared  void,  provided  due  notice  thereof  shall  have 
been  given.  Held,  that  although  the  notice  in  this  case  wa?< 
addressed  to  the  plaintiff  personally  and  not  as  trustee,  yet 
he  was  thereby  informed  of  the  increase  proposed  to  be  made 
in  the  assessment,  and  that  since  he  had  a  complete  remedy 
by  appeal  to  the  City  Court,  he  is  not  entitled  to  apply  to  a 
Court  of  Equity. 

Decided  April  1st,  1910. 

Appeal  from  the  Circuit  Court  of  Baltimore  Oity  (Heuis- 
LER^  J.). 

The  cause  was  argued  before  Boyd,  C.  J.,  Briscoe, 
Pearce,  Schmfcker,  Burke,  Thomas,  Pattison  and 
TJrner^  JJ. 

W.  H.  DeC.  Wright  (with  whom  was  Edgar  Allan  Poe  on 
the  brief),  for  the  appellants. 

J.  J.  Alexander  and  Chas.  W.  Nash,  for  the  appellee,  sub- 
mitted the  cause  on  their  brief. 

Pattison,  J.,  delivered  the  opinion  of  the  Court. 
This  is  an  appeal  from  an  order  of  the  Circuit  Court  for 
Baltimore  City  overruling  a  demurrer  to  a  bill  of  complaint 
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filed  by  the  appellant,  John  S.  Gittings,  trustee,  against  the 
appellee,  the  Mayor  and  City  Council  of  Baltimore. 

The  bill  alleges  that  the  plaintiff  was  seized  and  possessed 
for  the  tenn  of  his  natural  life  with  remainder  to  his  issue, 
of  a  farm  known  as  "Ashburton,"  containing  three  hundred 
and  fifty  acres  of  land,  more  or  less,  which,  prior  to  the  Act 
of  1888,  Chapter  98,  was  situated  in  Baltimore  County,  but 
under  said  Act  was  brought  within  the  limits  of  Baltimore 
City,  and  while  being  so  seized  and  possessed  of  his  estate 
in  said  lands  he,  on  the  seventh  day  of  November,  1904, 
filed,  in  the  Circuit  Court  for  Baltimore  City,  his  bill  against 
the  remaindermen,  asking  for  the  sale  of  said  property.  On 
the  24th  of  January,  1905,  a  decree  was  passed  for  the  sale 
of  said  lands,  by  which  John  S.  Gittings  was  appointed  trus- 
tee to  make  sale  thereof,  and  he  thereupon  accepted  the  trust 
and  filed  his  bond  with  security,  as  required  by  said  decree. 

The  bill  further  alleges  that  he,  as  trustee,  applied  himself 
for  a  long  time  to  bring  about  a  sale  of  said  property  and  a 
short  while  before  the  institution  of  these  proceedings,  sold 
44-18/100  acres  at  the  rate  of  $2,125  per  acre,  which  price, 
in  a  certain  contingency,  is  to  be  reduced  to  $2,000  per  acre. 
The  sale  was  duly  reported  and  was  awaiting  ratification  at 
the  time  of  the  filing  of  the  bill  in  this  case. 

It  is  further  alleged  that  the  plaintiff  received  a  notice 
which  is  filed  as  an  exhibit,  addressed  to  him  individually 
and  not  as  trustee,  signed  by  J.  H.  M.  Payne,  chief  assessor, 
for  and  on  behalf  of  the  Appeal  Tax  Court,  notifying  him  of 
its  purpose  and  intention  to  reassess,  for  the  year  1909,  the 
aforementioned  property;  that  the  assessment,  which  at  the 
time  of  the  notice  was  $221,400  (about  $632  per  acre)  be 
increased  to  $381,544  (about  $1,100  per  acre).  The  notice 
likewise  stated  that  the  decision  of  the  Appeal  Tax  Court 
would  be  entered  on  the  books  of  the  Tax  Department  on 
October  Ist,  1909,  with  the  right  of  appeal  within  thirty 
days  thereafter  to  the  Baltimore  City  Court. 

The  bill  further  alleges,  in  substance,  that  inasmuch  as 
the  Circuit  Court  had  taken  jurisdiction  and  control  of  this 
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land,  under  the  proceedings  in  the  case  of  John  S.  G Mings 
V.  Henry  May  Grittings  and  others,  first  above  referred  to, 
the  defendant,  the  Mayor  and  City  Council  of  Baltimore,  or 
the  defendants  who  constitute  the  said  Appeal  Tax  Court, 
are  not  authorized  by  law  to  interfere  in  any  way  with  said 
jurisdiction  and  control  of  that  Court  over  the  same,  ana 
that  it  is  not  competent  for  the  said  defendants  to  increase 
the  assessment  upon  the  said  property  without  the  leave  of 
that  Court  first  had  and  obtained,  nor  to  take  away  from  that 
Court  the  power  of  judging  of  the  value  of  said  property  and 
transfer  the  same  to  themselves.  That  the  defendant,  the 
Mayor  and  City  Council  of  Baltimore,  cannot  collect  any 
taxes  on  said  property  without  the  leave  of  this  Court,  and 
that  he  is  advised  that  neither  it  nor  the  other  defendants  can 
take  any  steps  preliminary  to  the  imposition  or  collection  of 
such  taxes  without  the  leave  of  that  Court. 

The  bill  alleges  that  the  land  is  a  large  parcel  of  rural 
property  one-half  of  a  square  mile  in  area  of  different  and 
imequal  values,  and  is  now  and  has  always  been  used  for 
agricultural  purposes;  that  it  would  be  impossible,  without 
a  great  sacrifice,  to  bring  the  whole  of  said  property  into  the 
market  and  dispose  of  it  in  its  entirety ;  that  the  trustee  has 
now  made  a  beginning  in  disposing  of  it  and  has  reasonable 
expectation  of  selling  more  to  advantage. 

It  is  further  alleged  in  the  bill  that  under  the  Act  of  1908, 
Chapter  286,  the  defendants,  the  Appeal  Tax  Court,  are  di- 
rected to  divide  up  and  classify  the  real  and  leasehold  prop- 
erty situated  in  the  so-called  Annexed  District,  and  that  this 
classification  must  precede  any  assessment  of  said  property, 
and  charges  that  no  such  division  or  classification  of  said 
property  has  been  made  by  said  Appeal  Tax  Court,  if  so,  he 
had  received  no  notice  thereof.  That  the  said  farm  is  in 
many  places  rough  and  rugged  and  intersected  with  deep 
ravines  or  rising  and  difficult  hills,  and  that  such  parts  de- 
manded the  expenditure  of  large  sums  of  money  before  they 
could  become  urban  or  even  suburban  property;  that  the 
farm  is  intersected  by  the  tracks  of  the  Western  Maryland 
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Eailroad  Company,  which  considerably  diminishes  its  value ; 
dnd  alleges  that  the  amount  of  the  assessment  now  imposed 
on  said  farm  is  its  full  value  and  any  increase  of  such  value 
would  be  unjust,  unfair  and  unequal  between  the  different 
parts  of  said  property  and  adjoining  lands  whether  in  the 
annex  or  in  Baltimore  County.  That  this  property  was  as- 
sessed at  its  present  assessment  about  five  years  ago,  and  its 
value  has  not  only  not  increased  in  that  time  from  the 
amount  of  the  present  assessment,  $221,400  to  $381,544,  as 
now  suggested  by  the  said  defendants,  the  Judges  of  th(* 
Appeal  Tax  Court,  but  has  not  increased  at  all. 

The  bill  further  alleges  that  the  plaintiff  is  advised  that 
the  said  notice  of  assessment  is  null  and  void,  not  only  for 
the  reasons  hereinbefore  given,  but  because  it  is  irregular  in 
every  respect. 

The  bill  then  prays  that  the  defendants  be  enjoined  and 
prohibited  from  taking  any  steps  to  increase  and  from  in- 
creasing the  assessment  on  the  property  above  the  present  as- 
sessment and  from  issuing  to  the  plaintiff  any  notice  or 
notices  of  any  intended  increased  assessment  above  its  pres- 
ent assessment. 

No  order  was  passed  on  this  bill,  and  the  appellants  de- 
murred thereto  upon  the  ground:  First.  That  the  plaintiff 
has  not  stated  in  his  bill  such  a  case  as  entitles  him  to  relief 
in  a  Court  of  Equity  against  the  defendants.  Second.  That 
the  plaintiff  has  a  full,  complete  and  adequate  remedy  at 
law.  The  demurrer  was  overruled,  and  from  the  order  over- 
ruling it,  this  appeal  is  taken. 

This  appeal  presents  practically  but  two  questions  for  our 
eonsideraton :  First.  Has  the  Appeal  Tax  Court  the  author- 
ity to  increase  the  assessment  upon  this  property  while  it  is 
under  the  control  and  jurisdiction  of  the  Court  of  Equity  ac- 
quired under  the  proceedings  instituted  for  its  sale  in  the 
case  of  Oittings  v.  Oiitings,  supra?  Second.  Has  the  plain- 
tiff, for  the  redress  of  the  wrongs  complained  of,  a  full,  com- 
plete and  adequate  remedy  at  law  ? 
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The  plaintiff  contends  that  while  the  property  is  in  the 
Court  of  Equity,  under  the  proceedings  instituted  for  the 
sale  thereof  any  attempt  on  the  part  of  the  Appeal  Tax  Court 
to  increase  the  assessment  thereon  is  an  illegal  interference 
with  the  jurisdiction  of  that  Court,  and  in  support  of  his 
contention  relies  upon  the  case  of  the  County  Commission' 
ers  of  Prince  Oeorge's  County,  etc.,  v.  Clarice  and  Berry,  30 
Md.  545. 

It  will  be  found  upon  examination  of  this  case,  that  the 
facts  therein  differ  widely  from  those  in  the  present  case. 
In  that  case,  a  creditor's  bill  was  filed  for  the  sale  of  the  real 
estate  upon  which  a  decree  was  passed  and  imder  it  a  sale  was 
thereafter  made  by  the  trustees  therein  appointed.  After  the 
sale  and  while  the  question  of  its  ratification  was  pending, 
the  collector  of  taxes  sold  a  portion  of  the  land  for  taxes  and 
reported  his  sale  to  the  same  Court.  Exceptions  were  taken 
to  the  ratification  of  this  tax  sale  and  it  was  upon  those  ex* 
ceptions  that  the  case  came  to  this  Court. 

The  question  there  presented  was,  whether,  after  a  decree 
has  been  passed  by  a  Court  of  Equity  for  the  sale  of  real 
estate  and  trustees  have  been  appointed  to  make  such  sale,  a 
collector  of  taxes  has  the  power  to  seize  and  sell  the  same  or 
any  part  thereof,  for  taxes.  In  that  case  this  Court  held 
that  "Under  these  circumstances  it  was  not  admissible  for  a 
collector  to  step  in,  and  by  a  summary  distress  and  sale  divest 
the  Court  of  its  jurisdiction,  and  transfer  the  question  of 
tiiJo  to  another  tribunal.  His  plain  and  obvious  duty  was 
to  apply  to  the  (-ourt  for  the  payment  of  the  taxes  due,  and 
as  they  had  full  power,  the  presumption  is,  that  they  would 
have  directed  their  payment  through  their  agents,  the  trus- 
tees, in  a  manner  that  would  have  occasioned  no  unnecessary 
delay,  while  at  the  same  time  the  rights  of  all  interested 
would  have  been  properly  protected." 

In  this  case,  the  Appeal  Tax  Court  has  n<ade  no  effort  to 
divest  the  Equity  Court  of  its  jurisdiction  or  to  transfer  the 
question  of  title  from  it  to  another  tribunal,  but  haii,  for  the 
purpose  of  taxation,   attempted   to  increase  the  assessment 
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now  upon  this  property  to  an  amount  commensurate  with  its 
increased  value.  The  Appeal  Tax  Court  has  taken  no  steps 
to  sell  the  land  for  taxes,  hut  merely  to  increase  the  basis  of 
taxation  upon  which  the  taxes  levied  in  the  future  are  to  be 
computed,  and  when  the  amount  of  taxes  owing  there<m  has 
been  so  ascertained,  such  taxes  thereafter,  while  the  land  is 
under  the  control  and  jurisdiction  of  the  Court  of  Equity, 
are  to  be  collected  in  the  manner  and  method  pointed  out  by 
this  Court  in  the  case  of  the  Coutity  Commissioners  of  Prince 
Oeorge'a  County  v.  Chrk  and  Berry,  supra.  Nor  has  the 
Appeal  Tax  Court,  in  the  attempted  exercise  of  its  special 
jurisdiction  conferred  upon  it  by  statute  in  anywise  en- 
croached upon  or  interfered'  with  the  Court  of  Equity  in  the 
exercise  of  its  jurisdiction. 

The  suit  instituted  by  the  plaintiff  against  the  remainder- 
men for  the  sale  of  this  property,  containing  three  hundred 
and  fifty  acres,  originated  on  the  seventh  day  of  November, 
1904,  and  on  the  twenty-fourth  of  January  following  a  de- 
cree was  passed,  but  not  until  a  short  while  before  the  filing 
of  his  bill  in  this  case,  in  July,  1908,  did  he,  after  much 
effort  on  his  part,  sell  any  of  the  lands  so  decreed  to  be  sold, 
and  then  disposed  of  but  44-18/100  acres.  With  no  greater 
progress  in  the  disposition  of  this  land,  it  will  be  many  years 
before  the  whole  thereof  is  disposed  of. 

We  are  therefore  of  the  opinion  that  the  action  taken  by 
the  Appeal  Tax  Court  to  increase  the  assessment  upon  this 
property,  if  increasing  in  value  as  contended,  was  well  and 
timely  directed.  For  the  reasons  assigned,  we  do  not  think 
it  was  at  all  necessary  that  the  permission  of  the  Equity 
Court  should  first  have  been  obtained  by  the  Appeal  Tax 
Court  before  it  undertook  to  increase  the  assessment  upon 
this  property. 

Having  disposed  of  the  first  question  presented  by  this  ap- 
peal in  the  manner  we  have,  we  now  have  no  difliculty  in  dis- 
posing of  the  second  question  presented  by  it. 

By  the  Act  of  1908,  Chapter  167,  it  is  provided,  that  any 
person  aggrieved  because  of  any  assessment  or  classification 
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made  by  the  Appeal  Tax  Court,  may,  within  thirty  days 
after  such  assessment  or  classification  has  been  made,  by 
petition,  appeal  to  the  Baltimore  City  Court  to  review  such 
assessment  or  classification.  "The  said  Baltimore  City  Court 
shall  have  full  power  to  hear,  and  fully  examine  the  subject 
and  decide  on  said  appeals.  The  person  appealing  to  the 
said  Baltimore  City  Court  shall  have  a  trial  before  the  Court 
without  the  inten-ention  of  a  jury,  and  the  Court  sitting 
without  a  jury  shall  hear  the  case  de  novo  and  shall  ascer- 
tain and  decide  on  the  proi)er  assessment  or  classification 
of  the  property  for  the  year  involved  in  the  appeal;  and 
neither  the  action,  nor  the  record  of  the  proceedings,  of  the 
Judges  of  the  Appeal  Tax  Court  in  the  premises  shall  be 
held  to  be,  or  declared  void  for  any  reason  whatsoever,  pro- 
vided due  notice  of  the  proceedings  shall  have  been  given  to 
the  parties  entitled  by  said  Judges  of  said  Appeal  Tax 
Court ;  and  the  said  Baltimore  City  Court  shall  assess  anew, 
or  classify  anew,  as  the  case  may  be,  the  property  forming 
the  subject  of  the  appeal ;  provided,  however,  that  in  the  ab- 
sence of  any  affirmative  evidence  to  the  contrary,  the  assess- 
ment or  classification  appealed  from  shall  be  affirmed." 

Whatever  objection  may  be  urged  against  the  sufficiency 
of  the  notice  given  by  the  assessor,  on  the  part  of  the  Appeal 
Tax  Court,  to  the  appellee  in  this  case,  notifying  him  of  the 
intention  of  that  Court  to  increase  the  assessment  upon  the 
lands  named  in  the  notice  it  cannot  be  said  that  this  notice 
was  no  notice  at  all.  Although  the  notice  was  addressed 
individually  to  the  appellee  and  not  as  trustee,  nevertheless 
by  it,  he,  serving  in  any  capacity,  was  informed  of  the  con- 
templated increased  assessment  to  be  made  by  the  Appeal 
Tax  Court  upon  the  property  mentioned  in  the  notice.  lie 
was  not  only  the  life  tenant  of  the  land,  but  was  also,  as 
trustee,  the  agent  of  the  Court  in  respect  to  the  land,  and  in 
our  opinion  he  was  the  proper  person  to  whom  the  notice 
should  have  been  addressed. 

The  objections  urged  against  these  proceedings  instituted 
on  the  part  of  the  Appeal  Tax  Court  to  increase  the  assess- 
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ment  upon  this  property,  amount  only  to  alleged  irr^ular- 
ities  in  such  proceedings  and  could  prox>erly  have  been  re- 
viewed by  the  Baltimore  City  Court  upon  appeal.  "It  is  too 
well  settled  to  admit  of  further  discussion  that  a  Court  of 
Equity  cannot  undertake  the  decision  of  questions  which  the 
law  has  confided  to  another  tribunal  especially  designated  to 
adjudicate  them."     Friedenwald  v.  Shipley,  74  Md.  224. 

It  is  needless  for  us  to  prolong  our  opinion  by  a  further 
discussion  of  the  authorities  of  this  Court  sustaining  our 
view  as  to  this  proposition.  This  Court  has  so  declared 
through  a  long  line  of  decisions,  ending  with  the  case  of  the 
Oumers  Realty  Com^pany  v.  The  Mayor  and  City  Council  of 
Baltimore,  recently  decided  by  this  Court,  112  Md.  477. 

From  what  we  have  said,  it  follows  that  the  Court  below 
erred  in  overruling  the  demurrer  filed  in  this  case.  We  will 
therefore  reverse  the  order  of  the  lower  Court  in  overruling 
the  demurrer. 

Order  reversed  and  bill   dismissed,   with 
costs  below  and  above  to  the  appellants. 


GEORGEANNA  K.  LEWIS  et  al.  vs.  PmCK3TET  T. 
PAYNE,  ET  Ai.. 

Vested  and  Contingent  Remainders — Death  of  Remainderman 

During  Existence  of  Particular  Estate — Devise  of  Residue 

Subject  to  Conditions  Annexed  to  Specific  Bequest, 

When  a  testator  creates  a  life  estate  in  certain  property  and. 
upon  its  termination,  gives  two  alternative  remainders  there- 
in, first,  to  the  children  of  X.  if  he  has  any,  and,  secondly,  if 
he  has  no  issue  to  the  testator's  heirs  at  law,  these  remain- 
ders, during  the  life  of  X.,  are  contingent,  that  to  his  chil- 
dren being  dependent  upon  their  living  at  the  time  of  his 
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death,  and  that  to  the  testator's  heirs  being  dependent  on 
X.'s  dying  without  issue. 

But  upon  the  death  of  X.,  leaving  a  child  surviving,  the  re- 
mainder to  the  child  becomes  vested,  although  the  preceding 
life  estate  had  not  expired.  The  other  alternative  remainder 
is  then  destroyed,  and  the  testator's  heirs  at  law  cannot  take, 
although  X.'s  child  dies  before  the  end  of  the  life  estate ;  since 
the  remainder  to  the  heirs  was  limited  to  take  effect  only  in 
the  event  of  the  death  of  X.  without  issue. 

A  remainder  limited  to  take  eflFect  after  a  life  estate  is  not  made 
a  contingent  remainder  by  the  fact  that  it  may  never  take 
effect  in  possession  on  account  of  the  possibility  of  the  re- 
mainderman's dying  before  the  life  tenant.  If  the  remain- 
derman is  in  esse  and  ascertained,  and  he  would  be  entitled  to 
possession  at  once,  upon  the  termination  of  the  life  estate, 
then  the  remainder  is  vested  in  him. 

When  a  remainder  is  vested  and  the  remainderman  dies  before 
the  termination  of  the  preceding  estate,  his  right  is  not  there- 
by divested,  but  his  interept  passes  to  his  heirs  at  law  or  next 
of  kin,  if  he  dies  intestate. 

A  testator  devised  and  bequeathed  property  to  be  held  in  trust 
for  the  benefit  of  his  nephew  Joseph  during  his  life ;  after  his 
death  for  Joseph's  daughter  Sarah,  during  her  life,  and  to 
her  children  in  fee  if  she  should  leave  issue.  If  she  died 
without  issue,  the  property  was  given  to  the  testator's  heirs 
at  law.  Sarah  died  during  the  lifetime  of  Joseph,  leaving  an 
infant  son  surviving  her,  who  afterwards  died,  also  in  the  life- 
time of  Joseph.  Held,  that  upon  the  death  of  Sarah  the  re- 
mainder became  vested  in  her  son,  and  on  the  death  of  Jo 
seph,  the  heirs  at  law  and  next  of  kin  of  Sarah's  son  are 
entitled  to  the  property  to  the  exclusion  of  the  heirs  at  law 
of  the  testator. 

Certain  property  was  given  by  a  will  to  a  trustee  for  the  benefit 
of  X.  for  life;  after  his  death  for  his  daughter  for  life,  then 
to  her  issue  if  she  die  leaving  issue,  but  if  she  die  without 
issue,  then  to  the  heirs  at  law  of  the  testator.  By  a  codicil, 
the  testator  directed  that  the  rest  and  residue  of  his  estate 
should  be  divided  into  three  parts,  and  he  gave  one  of  these 
parts  to  X.,  "subject  to  the  same  trusteeship  and  conditions 
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as  stated  in  my  will."  Held,  that  the  daughter  of  X.  and  her 
issue  are  entitled  to  one-third  of  the  residue  of  the  estate  in 
the  same  manner  in  which  they  took  interests  in  the  property 
devised  to  them  by  the  will. 

Decided  April  1st,  1910. 

Appeal  from  the  Circuit  Court  of  Baltimore  City  (Har- 
lan^ C.  J.). 

The  cause  was  argued  before  Boyd,  C.  J.,  Briscoe, 
Pearce,  Schmucker,  Burke,  Thomas,  Pattibon  and 
Urner^  JJ. 

Wm.  Milnes  Maloy  (with  whom  was  George  Moore  Brady 
on  the  brief),  for  G.  K.  Lewis  et  ah,  appellants. 

John  C.  Tolson  (with  whom  was  AlheH  C.  Tolson  on  the 
brief),  for  C.  Z.  Boteler  et  al.,  appellants. 

Daniel  B.  Chambers  filed  a  brief  for  Anna  B.  Roberts  et 
al.,  appeUants. 

Walter  H.  Taylor  and  Ralph  Robinson,  for  the  appellees. 

Thomas^  J.,  delivered  the  opinion  of  the  Court. 

Joseph  Zane,  of  Boston,  Massachusetts,  died  leaving  a 
last  will  and  testament  and  codicil,  which  were  duly  ad- 
mitted to  probate  in  the  Probate  Court  of  Suffolk  County, 
Massachusetts,  and  in  the  Orphans'  Court  of  Baltimore  City. 
The  will,  which  was  executed  the  31st  of  March,  1896,  dis- 
poses of  a  large  estate  to  his  wife,  brother  and  sister,  nieces 
and  nephews,  grandnieces  and  grandnephews,  and  certain 
nieces  of  his  wife.  Among  the  numerous  devises  and  be- 
quests is  the  following  provision  for  his  nephew,  Joseph 
Zane,  of  Baltimore  City,  and  said  nephew's  daughter  and 
her  children : 

VOL.  113  0 
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*^I  give,  devise  and  bequeath  to  John  Grace  Suman,  of 
Baltimore,  Md.,  my  real  estate  comer  of  Baltimore  and 
Carey  streets,  in  said  Baltimore,  containing  about  fifteen 
himdred  square  feet  of  land,  and  the  buildings  thereon,  and 
the  sum  of  twenty  thousand  dollars,  in  trust  nevertheless  for 
the  uses  and  purposes  following,  to  wit:  The  annual  income 
of  said  real  estate  and  of  said  twenty  thousand  dollars  shall 
be  paid  by  said  trustee  quarterly  to  my  nephew,  Joseph 
Zane,  of  said  Baltimore,  for  the  full  term  of  his  natural  life, 
and  after  his  decease,  the  remainder  of  said  real  estate  and 
said  twenty  thousand  dollars  shall  go  to  Sarah  Clarinda 
Zane,  daughter  of  said  Joseph  Zane  (my  grandniece)  during 
the  term  of  her  natural  life,  and  to  her  children  in  fee  sim- 
ple, if  she  leaves  issue ;  but  if  she  dies  without  issue,  at  her 
decease  said  real  estate  and  said  twenty  thousand  shall  go  to 
my  heirs  at  law,  discharged  of  all  trusts." 

The  residuary  clause  of  the  will  is  as  follows:  "All  the 
rest  and  residue  of  my  estate,  real,  personal  and  mixed,  of 
which  I  shall  die  seized,  and  possessed  or  to  which  I  shall  be 
entitled  at  my  decease,  I  give,  devise  and  bequeath  to  my 
heirs  at  law  and  their  heirs  by  right  of  representation,  in 
fee  simple,"  etc. 

In  March,  1899,  the  testator  executed  a  codicil,  in  which 
lie  confirms  his  said  will,  "so  far  as  this  codicil  is  consistent 
therewith,"  and  after  a  nnumber  of  devises  and  bequests 
therein,  disposes  of  the  entire  remainder  of  his  estate  as  fol- 
lows: 

"All  the  rest  and  residue  of  my  estate,  real,  personal  and 
mixed,  wheresoever  it  may  be  found  and  of  whatsoever  it 
may  consist,  I  desire  it  to  be  divided  into  three  equal  parts, 
and  disposed  of  as  follows : 

"To  my  nephew,  Joseph  Zane,  one  part  subject  to  the  same 
trusteeship  and  conditions  as  stated  in  my  will  of  March  31, 
1896. 

"To  my  niece,  Ellen  Amelia  Zane  Clairage,  one  part.  To 
my  niece,  Qeorgianna  Kelley,  one  part." 


Digitized  by 


Google 


LEWIS  vs.  PAYNE.  131 

^f  J  ]  Opinion  of  the  CJourt 

John  Grace  Suman  declined  to  accept  the  trust  created  by 
the  above  provisions  of  the  will  and  codicil,  and  William  J. 
O'Bri^i,  Jr.,  of  Baltimore  City,  was  by  the  Probate  Court 
of  Suffolk  County,  Massachusetts,  appointed  trustee  in  his 
place,  and  the  entire  trust  estate  created  by  said  provisions 
of  the  will  and  codicil,  consisting,  as  now  invested,  of  Balti- 
more City  groimd  rents  and  mortgages  on  property  in  Mary- 
land, and  amounting  to  about  sixty-five  thousand  dollars,  was 
in  possession  of  said  substituted  trustee  at  the  time  of  the 
filing  of  the  bill  in  this  case,  and  until  he  was,  by  an  order  of 
the  Court  below  in  this  case,  appointed  receiver  to  take  and 
hold  the  same  until  the  further  order  of  said  Court. 

Sarah  Clarinda  Zane,  the  daughter  of  Joseph  Zane  of  Bal- 
timore City,  referred  to  in  the  above  paragraph  of  the  testa- 
tor's will,  who  survived  the  testator,  married  Pinckney  T. 
Payne,  had  one  child,  Pinckney  T.  Payne,  Jr.,  and  died  on 
the  15th  day  of  July,  1905,  leaving  her  said  child,  an  infant, 
and  her  husband  surviving.  Pinkney  T.  Payne,  Jr.,  the  in- 
fant, also  died  in  the  lifetime  of  Joseph  Zane,  of  Baltimore, 
leaving  surviving  him  his  said  father,  Pinkney  T.  Payne. 
Joseph  Zane,  of  Baltimore,  is  now  dead,  and  after  his  death 
the  trustee  of  one  of  the  heirs  at  law  of  the  testator  filed  the 
bill  in  this  case  against  the  testator's  other  heirs  at  law,  Wil- 
liam J.  O'Brien,  as  trustee  and  as  executor  of  a  deceased 
heir  at  law,  and  Pinkney  T.  Payne,  alleging,  among  others, 
the  facts  we  have  stated ;  claiming  the  property  devised  and 
bequeathed  to  Joseph  Zane  by  the  will  and  codicil,  and  ask- 
ing for  a  construction  of  said  will  and  codicil;  the  appoint- 
ment of  a  receiver  to  take  charge  of  the  property,  and  for  a 
partition  of  the  same  among  those  entitled  thereto.  Pinkney 
T.  Payne  demurred  to  the  bill,  and  the  three  appeals  in  the 
record  in  this  case  are  by  different  defendants  from  the  de- 
cree of  the  Court  below  sustaining  the  demurrer  and  dismiss- 
ing the  bill. 

The  contention  of  the  appellants,  in  respect  to  the  prop- 
erty mentioned  in  the  above  paragraph  of  the  will,  is  that 
Pinckney  T.  Payne,  Jr.,  the  infant  child  of  Sarah  Clarinda 
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Payne,  having  died  before  the  expiration  of  the  equitable  life 
estate  of  Joseph  Zane,  of  Baltimore,  the  estate  he  would  have 
taken  had  he  survived  his  grandfather,  passed  by  the  terms 
of  the  will  to  the  heirs  at  law  of  the  testator ;  and  in  respect 
to  property  devised  and  bequeathed  to  Joseph  Zane,  of  Bal- 
timore, by  the  codicil,  that  the  testator  did  not  intend  that, 
after  the  death  of  Joseph  Zane,  it  should  go  to  said  nephew's 
daughter  and  her  children,  according  to  the  provisions  of  the 
will  relative  to  the  property  therein  given  to  said  nephew. 

It  is  insisted  that  Pinckney  T.  Payne,  Jr.,  did  not,  at  the 
time  of  his  death,  have  a  vested  interest  in  the  property,  but 
in  this  we  think  the  appellants  are  clearly  wrong.  The  will 
gave  alternative  contingent  remainders;  first  to  the  children 
of  Sarah  Clarinda  Zane,  if  she  left  any,  and  if  she  died  with- 
out leaving  issue,  then  to  the  testator's  heirs  at  law.  During 
the  life  of  his  mother  the  interest  of  Pinckney  T.  Payne,  Jr., 
was  contingent,  depending  for  its  vesting  upon  his  surviving 
her,  and  the  remainder  in  favor  of  the  testator's  heirs  at  law 
was  contingent  upon  Sarah  Clarinda  Payne's  dying  without 
issue.  Upon  the  death  of  Mrs.  Payne  leaving  a  child,  the 
only  contingency  upon  which  the  remainder  in  favor  of  her 
children  depended  by  the  terms  of  the  will  had  happened, 
and  her  child  took  a  vested  remainder,  thereby  destroying  all 
possibility  of  a  future  interest  in  the  heirs  at  law  of  the  testa- 
tor, whose  remainder  was  limited  to  take  effect  only  upon  the 
death  of  Mrs.  Payne  without  issue.  It  is  said  in  24  Am,  (2 
Eng.  Ency.  of  Law,  (2nd  ed.)  417,  that,  "The  rule  that  a 
remainder  cannot  be  limited  after  a  fee  simple  does  not  for- 
bid the  limitation  of  two  or  more  remainders  in  fee  simple  as 
substitutes  or  alternatives  the  one  for  the  other,  that  is,  on 
such  contingencies  that  only  one  of  the  remainders  can  possi- 
bly vest.  Such  limitations  are  variously  called  contingen- 
cies with  a  double  aspect,  or  gifts  on  a  double  contingency, 
or  gifts  or  devises  on  two  alternative  contingencies.  Each  of 
such  fees  is  a  remainder  in  regard  to  the  particular  estate,  but 
none  is  a  remainder  in  regard  to  any  other  of  them."  The 
same  rule  is  stated  in  2  Washhum  on  Real  Property,  (6th 
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ed.),  sec  1575,  as  follows:  "Notwithstanding  a  remainder 
limited  after  a  remainder  in  fee  would  be  void,  yet  two  re- 
mainders may  be  so  limited,  though  each  a  fee,  as  to  be 
good,  provided  this  is  so  done  that  only  one  is  to  take  effect, 
the  one  being  a  substitute  for,  and  not  subsequent  to,  the 
other.  The  consequence  is,  that,  if  the  first  takes  effect  and 
becomes  vested,  the  other  at  once  becomes  void.  Such  limita- 
tion is  said  to  be  of  a  fee  tvith  a  double  aspect/' 

In  the  case  of  Demill  v.  Reid,  71  Md.  175,  the  testator 
devised  certain  property  to  his  son,  Henry  J.  Willett,  in  trust 
for  his  grandson,  John  Willett  Belt,  for  life,  "and  from  and 
immediately  after  the  decease''  of  said  grandson  to  the  chil- 
dren of  said  Belt  to  be  "divided  between  them  as  tenants  in 
common."  His  will  further  provided :  "But  in  case  the  said 
John  Willett  Belt  should  depart  this  life,  without  leaving  a 
child  or  descendant  thereof  living  at  the  time  of  his  death, 
or  in  case  he  should  have  a  child,  children  or  descendants  of 
the  same  living  at  the  time  of  his  death,  and  such  child, 
children,  descendant  and  descendants  should  all  subsequently 
depart  this  life  under  lawful  age,  and  without  issue  living 
at  the  time  of  his,  her  or  their  decease,  then  in  trust  that  the 
said  principal  estate  and  property  shall  go  to  and  become  the 
property  of  the  children  of  my  said  son  Henry  J.  Willett," 
etc.  Judge  Miller,  in  disposing  of  that  case  said :  "As  to 
the  character  of  the  estates  thus  created,  we  have  no  diffi- 
culty. It  is  a  clearly  established  general  rule  in  the  con- 
struction of  wills  that  a  limitation  which  may  operate  as  a 
remainder  shall  not  be  construed  as  an  executory  devise. 
Here  then  is  first  a  life  estate  given  to  the  grands<m.  Belt,  and 
upon  his  death  alternative  contingent  remainders  in  fee  are 
limited,  first,  to  the  child  or  children  of  Belt,  if  he  leaves 
any  which  shall  attain  lawful  age,  or  die  before  that  time 
leaving  issue,  and  failing  this  then  to  the  children  of  testa- 
tor's son  Henry.  If  Belt  had  left  a  child  who  attained  the 
age  of  twenty-one,  or  died  before  that  time  leaving  issue,  the 
fee  would  have  vested  in  such  child  or  issue,  and  such  vest- 
ing would  forever  have  excluded  any  possible  future  interest 
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in  the  children  of  Henry  J.  Belt.  Their  interest  took  effect 
only  upon  the  failure  of  the  preceding  contingency.  There 
are,  therefore,  here  two  contingent  fees  not  limited  to  take 
effect  the  one, upon  or  after  the  other,  but  the  one  to  take 
effect  to  the  entire  exclusion  of  the  other,  and  the  falling  out 
of  the  contingencies  is  to  decide  which  of  the  two  is  to  take 
effect.'' 

Demill  v.  Reid  is  so  conclusive  as  to  the  character  of  the 
estates  with  which  we  are  dealing  in  this  case,  and  has  been 
so  frequently  cited  and  relied  on  in  this  State,  that  it  is  not 
necessary  to  do  more  than  refer  to  some  of  the  cases.  Lar- 
mour  V.  Rich.,  71  Md.  369;  In  re  Banks'  Will,  87  Md.  425; 
Nowland  v.  Welch,  88  Md.  48. 

It  is  claimed,  however,  that  these  cases  do  not  apply  be- 
cause of  the  outstanding  life  estate  of  Joseph  Zane  of  Balti- 
more, and  that  the  remainder  in  favor  of  the  child  and  of 
Mrs.  Payne  could  not  become  vested  until  after  the  death  of 
the  first  life  tenant.  But  that  view  is  not  warranted  by  any 
reasonable  construction  of  the  will.  By  its  terms  it  was  to 
be  determined  at  the  death  of  Mrs.  Payne  which  of  the  alter- 
native remainders  was  to  take  effect.  If  she  left  issue  they 
were  to  take  to  the  exclusion  of  the  heirs  at  law  of  the  testa- 
tor. No  other  time  was  appointed,  and  the  remainder  to 
her  children  was  not  dependent  upon  any  other  contin- 
gency. It  could  not,  of  course,  vest  in  possession  until  after 
the  death  of  Joseph  Zane  of  Baltimore,  but  the  right  of 
Pinckney  T.  Payne,  Jr.,  to  the  possession  of  the  estate  after 
the  death  of  the  life  tenant,  became  a  certain  and  vested 
right  upon  the  death  of  his  mother.  The  fact  that  his  pos- 
session of  the  property  had  to  await  the  determination  of  the 
preceding  life  estate  did  not  make  the  remainder  a  contin- 
gent remainder.  It  is  said  in  24  Am.  &  Eng.  Ency.  of  Law, 
(2nd  ed.)  389,  that,  "The  true  criterion  of  a  vested  re- 
mainder is  the  existence  in  an  ascertained  person  of  a  pres- 
ent fixed  right  of  future  enjoyment  of  the  estate  limited  in 
remainder,  which  right  will  take  effect  in  possession  imme- 
diately on  the  determination  of  the  precedent  estate,   irre- 
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spective  of  any  collateral  event,  provided  the  estate  in  re- 
mainder does  not  determine  before  the  precedent  estate."  In 
Cox  V.  Handy,  78  Md.  108,  Judge  Bryax,  after  stating  the 
test  by  which  a  vested  remainder  may  be  known,  given  in  1 
Preston  on  Estates,  70,  adopts  the  following  statement  of 
the  rule  by  the  Chancellor  in  Moore  v.  Lyons,  25  Wend. 
144 :  "For  where  a  remainder  is  so  limited  as  to  take  effect 
in  possession,  if  ever,  inunediately  uix>n  the  determination 
of  a  particular  estate,  which  estate  is  to  determine  by  an 
event  which  must  unavoidable  happen  by  the  efflux  of  time, 
the  remainder  is  vested  in  interest  as  soon  as  the  remainder- 
man is  in  esse  and  ascertained;  provided  nothing  but  his  own 
death  before  the  determination  of  the  particular  estate  will 
prevent  such  remainder  from  vesting  in  possession."  In 
Peame  on  Contingent  Remainders,  star  page  216  (Butler's 
ed.),  the  author  says:  "It  is  not  the  uncertainty  of  ever  tak- 
ing effect  in  possession  that  makes  a  remainder  contingent; 
for  to  that,  every  remainder  for  life  or  in  tail  is  or  must  be 
liable;  as  the  remainderman  may  die,  or  die  vnthout  issue 
before  the  tenant  for  life.  The  present  capacity  of  taking 
effect  in  possession,  if  the  possession  were  to  become  vacant, 
and  not  the  certainty  that  the  possession  will  become  vacant 
before  the  estate  limited  in  remainder  determines,  univer- 
sally distinguishes  a  vested  remainder  from  one  that  is  con- 
tingent" 

Applying  the  rule  as  stated  to  the  remainder  of  Pinckney 
T.  Payne,  Jr.,  if  the  preceding  life  estate  had  determined 
any  time  after  his  mother's  death  and  before  his  death,  he 
would  have  come  into  possession  of  the  estate,  and  his  re- 
mainder after  his  mother's  death  was,  therefore,  a  vested  re- 
mainder, and  being  in  fee,  upon  his  death  before  the  expira- 
tion of  the  life  estate  of  Joseph  Zane,  it  passed,  so  far  as  it 
is  real  estate,  to  his  heirs  at  law,  and  to  the  extent  that  it  is 
personal  property,  to  his  personal  representative,  subject  to 
said  life  estate.  Cox  v.  Handy;  In  re  Roger's  Estate,  97 
Md.  674;  RoheHs  v.  RoheHs,  102  Md.  131. 
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In  respect  to  the  one-third  of  the  residue  of  the  estate  de- 
vised and  bequeathed  by  the  codicil  to  Joseph  Zane  "subject 
to  the  same  trusteeship  and  conditions  as  stated  in  my  will 
of  March  31,  1896/'  it  is  claimed  by  the  appellants  that 
these  words  do  not  mean  that  Joseph  Zane's  daughter  and  her 
children  were  to  have  the  property  after  his  death  according 
to  the  terms  of  the  devise  and  bequest  to  them  in  the  will,  but 
we  think  they  are  also  wrong  in  this  contention.  By  his 
will  the  testator  gave  all  the  rest  and  residue  of  his  estate  to 
his  heirs  at  law.  This  provision  of  his  will  was,  as  was  said 
in  (yBrien  v.  Clark,  104  Md.  30,  changed  by  his  codicil,  in 
which,  after  making  a  number  of  additional  bequests,  he  di- 
rected all  the  rest  and  residue  of  his  estate,  of  everj'  kind,  to 
be  divided  into  three  equal  parts,  and  one  of  these  parts  \\v. 
gave  to  his  said  nephew,  Joseph  Zane,  as  stated,  and  the  other 
two  parts  he  gave  to  his  two  nieces,  one  part  to  each.  He 
thereby  intended  to  dispose  of  his  entire  estate,  and  to  give 
the  whole  residue  thereof,  after  the  devises  and  bequests 
previously  made,  to  these  two  niec<»s  and  his  said  nephew; 
yet  if  the  contention  of  the  appellants  be  sound  the  testator 
did  not  dispose  of  the  remainder  of  the  third  given  to  his 
nephew  after  the  expiration  of  his  life  estate,  and  to  that 
extent  he  died  intestate,  for  it  must  be  conceded  that  hU 
said  nephew  took  only  an  equitable  life  estate  in  the  third 
devised  and  bequeathed  to  him.  There  is  nothing  in  the 
will  to  justify  the  suggestion  that  the  testator  only  intendeil 
to  dispose  of  a  life  estate  in  the  third  given  to  this  nephew. 
On  the  contrary,  the  whole  tenor  of  his  will  and  codicil 
clearly  indicates  his  intention  to  dispose  of  his  entire  estate, 
and  to  give  to  his  nephew's  daughter  and  her  children,  if  she 
left  any,  the  share  he  was  to  enjoy  for  his  life  only.  What, 
under  the  circumstances  do  the  words  "subject  to  the  same 
trusteeship  and  conditions  stated  in  my  will  of  March  31, 
1806,''  naturally  suggest?  Can  we  infer  that  the  testator, 
when  disposing  of  his  entire  estate,  meant  to  limit  the  devise 
and  bequest  to  a  life  estate?  There  is  nothing  in  either  the 
will  or  codicil  indicating  a  desire  on  the  part  of  the  testator 
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to  withhold  from  his  nepheVs  daughter  and  her  children  the 
share  intended  for  him.  The  only  reasonable  conclusion,  in 
the  absence  of  some  provision  in  the  will  or  codicil  indicating 
a  contrary  intention,  is  that  the  testator,  in  disposing  of  the 
residue  of  his  estate,  and  desiring  his  nephew  to  have  one- 
third  of  it,  had  in  mind  the  provisions  of  his  will  relative  to 
the  previous  gift  to  him,  and  that  he  intended  all  of  those 
provisions  to  apply  also  to  his  share  of  the  rest  and  residue  of 
his  estate.  In  Lavender  v.  Rosenheim,  110  Md.  154,  Judge 
Peabce  quotes  the  following  statement  of  Judge  Alvey,  in 
Dulany  v.  Middletan,  72  Md.  75 :  "It  is  very  clear,  from  all 
the  provisions  of  the  will,  that  the  testator  intended  to  dis- 
pose of  all  of  his  estate,  and  that  he  did  not  contemplate  the 
possibility  of  a  state  of  intestacy  as  to  any  part  of  his  estate, 
unih  respect  to  any  evertt  or  from  any  interval  of  time.  *  *  * 
As  said  by  Lord  Alvanley,  M.  K.,  in  Booth  v.  Booth,  4 
Vesey,  407,  'Every  intendment  is  to  be  made  against  holding 
a  man  to  die  intestate,  who  sits  down  to  dispose  of  the  residue 
of  his  property.'  " 

The  appellants  rely  mainly  on  the  case  of  Buchanan  v. 
Lloyd,  64  Md.  306.  In  that  case  Grovemor  Lloyd  by  his 
will,  after  making  provision  for  his  widow,  disposed  of  his 
estate  to  his  sons  and  daughters  and  his  daughters'  childreii. 
The  shares  of  his  daughters  were  left  in  trust.  He  devised 
and  bequeathed  to  his  three  sons,  Edward,  James  M.  and 
Daniel  Lloyd,  in  trust  for  his  daughter,  Elizabeth  Tayloe 
Winder,  for  life,  with  remainder  to  her  children,  a  farm  and 
$5,000.00.  Similar  provisions  were  made  for  his  other 
daughters,  and  after  various  bequests  of  personal  property, 
the  testator,  by  a  residuary  clause  of  his  will,  bequeathed  all 
the  residue  of  his  personal  estate  to  his  three  sons,  to  be 
equally  divided  between  them.  By  a  codicil,  the  testator, 
after  ratifying  his  will,  except  so  far  as  altered  by  the  codicil, 
bequeathed  to  his  two  sons,  Edward  and  James  M.  Lloyd, 
"in  special  trust,  agreeably  with  the  provisions  of  my  said 
will,  the  sum  of  $5,000.00  (in  addition  to  the  $5,000.00  de- 
vised in  my  said  will)  ; — for  the  use  and  benefit  of  my  said 
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daughter,  Elizabeth  Tayloe  Winder."  After  Mrs.  Winder's 
death  her  children  claimed  the  $5,000.00  bequeathed  to  her 
by  the  codicil.  Judge  Alvey  intei*preted  the  words  "in 
special  trust,  agreeably  with  the  provisions  of  my  said  will" 
to  mean  "upon  the  same  trust  as  that  specified  in  the  will, 
namely,  to  hold  for  the  life  of  Mrs.  Winder  and  no  longer," 
and  then  says,  "and  the  question  is  whether,  upon  the  ^vill 
and  codicil  together,  there  is  such  manifest  intention,  by 
implication  or  otherwise,  that  the  property  bequeathed  by 
the  codicil  for  the  life  of  Mrs.  Winder,  should  go  to  her 
children  at  her  death,  as  in  the  preceding  devise  by  the  will, 
and  thus  withdraw  the  property  from  the  operation  of  the  re- 
siduary clause  of  the  will  ?  Of  course,  it  is  very  clear  that 
if  there  be  no  such  limitation  over  in  favor  of  the  children, 
the  property  passed  under  the  residuary  clause;  for  it  is  too 
obvious  to  admit  of  serious  question  that  Mrs.  Winder  did 
not  take  more  than  an  equitable  life  estate  in  the  property 
given  her  by  this  particular  clause  of  the  codicil.  It  is  cer- 
tainly a  well  settled  principle  that  the  will  and  codicil  are  to 
be  construed  together  as  one  instrument,  and  are  to  be  recon- 
ciled as  far  as  practicable.  But  what  is  plainly  given  by  the 
will  is  not  to  be  revoked  or  withdrawn  by  doubtful  or  am- 
biguous expressions  employed  in  the  codicil.  Here  the  effect 
is  by  construction,  and  in  total  absence  of  plain  words  ex- 
pressive of  any  such  intention,  to  give  an  effect  and  operation 
to  a  clause  in  the  codicil  whereby  the  residuary  clause  of 
the  will  must  be  curtailed  of  the  subject  matter  of  its  opera- 
tion.'' 

It  is  apparent  that  there  is  a  marked  difference  in  the 
words  employed  in  the  two  wills.  Following  the  construc- 
tion adopted  by  Judge  Alvey^  if  the  testator  in  this  case 
had  said,  subject  to  the  same  trusteeship  as  stated  in  my  will 
of  March  31,  1896,  it  would  have  been  interpreted  to  mean 
that  the  property  was  to  be  held  in  trust  for  the  life  of  Joseph 
Zane.  But  that  is  not  what  the  testator  said.  The  gift  to 
his  nephew  was  not  subject  to  the  same  trusteeship  as  stated 
in  the  will,  but  subject  to  the  same  trusteeship  and  conditions 
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as  stated  in  the  will.  If  subject  to  the  same  trusteeship  as 
stated  in  the  will  would  have  meant  that  his  nephew  was 
only  to  have  an  equitable  life  estate,  what  significance  is  to 
be  given  to  the  additional  qualification  that  it  was  to  be  sub- 
ject also  to  the  same  conditions  as  stated  in  the  will  ?  It  can 
only  mean  that  the  devise  and  bequest  was  to  be  subject  to  all 
the  terms  and  provisions  contained  in  the  will  relating  to  the 
property  there  given  to  his  nephew.  Morever,  in  the  case 
referred  to  the  effect  of  the  claim  of  Mrs.  Winder's  children 
would  have  been  to  withdraw  the  $5,000.00  from  the  opera- 
tion of  the  residuary  clause  of  the  will,  by  which  the  testator 
bequeathed  the  residue  of  his  personal  estate  to  his  sons,  and 
it  was  that  feature  of  the  case  that  largely  controlled  the 
Court  in  reaching  its  conclusion.  Here  the  effect  of  the  con- 
tention of  the  appellants  would  be,  not  only  to  withdraw  the 
fee  in  the  third  given  to  Joseph  Zane  from  the  operation  of 
the  residuary  clause  of  the  codicil,  but  to  also  defeat  the 
obvious  purpose  of  the  testator  to  dispose  of  his  entire  estate. 
So  if  we  adopt  the  reasoning  of  the  Court  in  Buchanan  v. 
lAoyd,  it  furnishes  ample  authority  for  withholding  our  as- 
sent to  the  claim  of  the  appellants  in  this  case,  and  in  the 
later  case  of  Buchanan  v.  Lloyd,  88  Md.  642,  the  Court,  in 
construing  a  somewhat  similar  clause  in  the  codicil  to  said 
will  in  favor  of  another  daughter  of  the  testator,  held  that 
the  name  of  the  legatee  in  the  codicil  was  used  in  a  repre- 
sentative sense  and  meant  the  legatee  and  her  children. 

After  carefully  considering  all  the  provisions  of  the  will 
and  codicil  in  this  case,  we  can  reach  no  other  conclusion 
than  that  Pinckney  T.  Payne,  Jr.,  the  infant  child  of  Sarah 
Clarinda  Payne,  took,  at  his  mother's  death,  a  vested  re- 
mainder in  the  property  devised  and  bequeathed  by  the  will 
and  codicil  in  trust  for  Joseph  Zane,  of  Baltimore  City,  for 
life,  etc.,  and  that  the  heirs  at  law  of  the  testator  have  no 
interest  in  this  property.  The  decree  of  the  Court  below, 
sustaining  the  demurrer  of  the  appellee  and  dismissing  the 
billi  must,  therefore,  be  affirmed. 

Decree  affirmed  with  costs,  in  each  appeal. 
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EMILTE  McKIM  REED  et  al.  vs.  ELIZABETH 
GRANT  MoILVAIX. 

Power  of  Appointment  by  Will — Rule  Against  Perpetuities — 

Invalidity  of  Some  Appointments  by  Will  Under 

Power  Rendering  Invalid  the  Others. 

The  limitations  made  in  the  exercise  of  a  power  of  appointment 
must  be  construed  as  if  they  were  inserted  in  the  instrument 
creating  the  power. 

A  limitation  in  a  will  restraining  the  alienation  of  certain  prop- 
erty during  the  life  of  the  testator's  daughter  and  for  the 
lives  of  children  who  might  be  born  to  her  after  his  death, 
would  extend  to  a  life  then  in  being  and  to  lives  which  by 
possibility  might  come  into  being  after  his  death,  and  such 
limitation  therefore  violates  the  Rule  against  Perpetuities 
and  is  void. 

A  testator  gave  certain  real  and  personal  property  to  a  trustee 
for  the  benefit  of  his  daughter  Sarah  for  her  life,  and  after 
her  death  for  such  persons  as  she  should  appoint  by  last  will, 
and  in  default  of  such  appointment  for  her  heirs.  At  the 
time  of  the  death  of  the  testator,  Sarah  had  three  children 
living  and  another  child,  E.,  was  afterwards  born.  By  her 
will,  professing  to  be  in  execution  of  the  power  and  which 
also  blended  her  own  property  with  that  over  which  she 
had  the  power  of  appointment,  Sarah  devised  one- half  of  thc- 
property  to  two  of  her  children  absolutely;  gave  one-fourth 
part  to  trustees  for  the  use  of  a  third  child  for  life,  with 
power  of  appointment,  and  gave  the  remaining  fourth  to 
trustees  for  the  benefit  of  her  daughter  E.  for  life  with 
power  of  appointment  among  the  descendants  of  the  testatrix, 
and  in  default  thereof,  to  the  heirs  of  the  testatrix  Held. 
that  the  appointments  made  by  Sarah  must  be  construed  as 
if  contained  in  the  will  of  the  testator,  and  when  so  construed, 
the  appointment  for  the  benefit  of  E.,  who  was  bom  after  the 
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death  of  the  testator,  is  void,  because  it  violates  the  Rule 
against  Perpetuities. 
Held,  further,  that  since  this  appointment  made  by  the  will  of 
Sarah  is  void,  the  other  appointments  must  also  fail,  because 
she  obviously  intended  to  divide  the  property  equally  among 
her  children,  and  if  these  other  appointments  be  upheld,  it 
would  defeat  the  entire  scheme  of  her  will  as  to  the  appointed 
estate,  but  that  the  disposition  made  of  her  own  property  in 
the  same  will  is  effectual. 

Decided  April  Id,  1910. 

Appeal  from  the  Circuit  Court  of  Baltimore  City  (IIei  is- 
LER,  J.). 

The  cause  was  submitted  to  the  Court  on  briefs  by : 

M.  R.  Walter,  for  the  appellants. 

Alexander  Hardcastle,  Jr.,  for  the  appellee. 

Peabce,  J.,  delivered  the  opinion  of  the  Court. 

The  bill  in  this  case  was  filed  by  the  appellee,  Elizabeth  G. 
Mcllvain,  to  obtain  a  judicial  determination  of  the  validity 
of  certain  appointments  of  property  made  by  Sarah  B.  Mc- 
Hvain  in  her  will,  in  virtue  of  a  power  of  appointment  con- 
ferred upon  her  as  to  said  property,  by  her  father,  James 
Beatty,  in  his  will,  the  case  being  heard  on  the  bill,  exhibits 
and  answers. 

James  Beatty  died  in  1851,  leaving  a  will  and  codicil  duly 
executed  and  probated,  the  former  dated  May  6th,  1848,  and 
the  latter  June  28th,  1851. 

The  fifth  clause  of  the  will  is  the  only  clause  which  it  is 
necessary  to  consider.  By  that  clause  the  testator  gave  to 
his  son,  George  J.  Beatty,  certain  real  and  personal  property, 
in  trust  for  the  sole  and  separate  use  of  his  daughter  Sarah 
B.  McKim  (who  afterwards  married  Donald  Mcllvain)  for 
the  term  of  her  natural  life,  and  from  and  after  her  death. 
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'*in  trust  as  to  the  principal  of  said  estate,  property  and 
funds,  for  the  use  of  such  person  or  persons,  or  for  such  uses 
and  purposes  as  the  said  Sarah  shall,  by  her  last  will  and 
testament,  executed  in  the  presence  of,  and  attested  by  three 
credible  witnesses  (which  will  and  testament  she  is  declared 
competent,  and  is  hereby  authorized  and  empowered  to  make 
and  execute,  her  coverture  notwithstanding,  or  whether  sole 
or  covert  at  the  time  of  the  execution  thereof)  shall  have 
named,  limited  and  appointed ;  and  in  default  of  such  nomi- 
nation, limitation  and  appointment,  then  for  the  use  of  such 
person  or  persons  as  would  by  the  now  existing  laws  of  the 
State  of  Maryland  be  entitled  to  take  an  estate  in  fee  simple 
in  lands  by  descent  from  her,  their  heirs  and  assigns,  to  be 
then  conveyed,  assigned,  paid  and  delivered  over  to  such 
person  or  persons,  when  the  trust  hereby  created  shall  cease." 

The  testator's  wife  Elizabeth,  and  daughter  Mary,  having 
died  between  the  dates  of  the  will  and  codicil,  he  revoked  by 
the  codicil,  all  devises  and  bequests  in  their  favor,  and  also 
the  residuary  clause  of  his  will,  and  made  other  disposition 
of  the  property  not  disposed  of  by  said  will  and  codicil,  into 
six  parts,  one  of  which  he  gave  to  George  J.  Beatty  in  trust 
for  Sarah  B.  McKim  "in  the  same  manner,  and  for  the  same 
uses  and  purposes,''  as  that  portion  of  his  estate  which  was 
by  said  will  devised  and  bequeathed  in  trust  for  said  Sarah 
B.  McKim. 

Subsequently,  by  proper  proceedings,  Gleorge  J.  Beatty 
was  released  as  trustee,  and  Donald  Mcllvain  was  appointed 
in  his  stead,  and  upon  his  death,  John  McKim,  son  of  Sarah 
B.  McKim,  was  appointed  in  his  stead. 

Sarah  B.  Mcllvain  died  January  31st,  1899,  leaving  a 
will  and  codicil,  the  former  of  which,  we  will  transcribe  here- 
in, but  it  will  not  be  necessary  to  set  out  the  codicil  in  full : 

The  last    will    of    me, 

Sarah  B.  Mcllvain,  wife 

>^of  Donald  McDvain,  of 

Baltimore  City  and  State 

of  Marvland. 


"Last  Will  and  Testament 

of 

Sarah  B.  Mcllvain. 
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*TVherea8  by  a  power  reserved  to  me  in  a  Bill  of  Sale  in  trust 
dated  the  3rd  day  of  N'ovember,  A.  D.  1849,  and  duly  recorded 
among  the  Chattel  Records  of  Baltimore  City  in  Liber  A.  W. 
B.  No.  78,  folio  384,  etc.,  enabling  me  to  devise  and  bequeath 
the  property  therein  specified,  now  I  do  devise  the  same  to  my 
son  John  McKim  and  to  my  daughter  Emilie  McKim  Reed,  or 
to  the  survivor,  if  either  of  them  should  die  in  my  lifetime, 
absolutely,  and  the  proceeds  thereof,  and  whatever  has  or  mav 
be  purchased  with  its  proceeds. 

"And  whereas  also  by  the  last  will  and  testament,  and  Codicil 
thereto  of  my  Father,  James  Beatty,  I  am  empowered  to  devise 
the  estate,  property  and  funds  therein  devised  by  him  for  my 
sole  and  separate  use,  now,  therefore,  in  execution  of  said  power 
I  give  and  devise  the  whole  of  the  said  estate  and  property, 
however  the  same  may  now,  or  hereafter  be  invested,  or  in 
whatsoever  condition  it  may  be  in  at  the  time  of  my  death,  to 
my  son  John  McKim  and  to  my  son-in-law  William  Reed  in 
trust  to  apply  the  one-half  of  the  net  income  and  profits  there- 
from accruing  to  the  use  of  my  husband  Donald  Mcllvain  for 
and  during  his  natural  life,  and  to  apply  the  remaining  half  in 
equal  parts  to  the  use  of  my  son  James  William  McTlvain  and 
of  my  daughter  Elizabeth  Grant  Mcllvain,  and  I  also  devise  to 
them  upon  the  same  trust  all  other  property  of  which  I  shall 
die  seized  and  possessed,  except  the  property  mentioned  and 
described  in  the  Bill  of  Sale  aforesaid,  at  and  after  the  death 
of  my  said  husband  then  the  said  property  is  to  be  divided  into 
four  equal  parts,  one  part  of  which  I  devise  to  my  son  John 
McKim,  and  his  heirs  absolutely;  one  other  part  to  my  son 
James  William  Mcllvain  and  his  heirs  aboslutely.  The  remain- 
ing two  parts  are  to  be  continued  to  be  held  by  my  said  son 
John  McKim  and  William  Reed  upon  the  following  trusts, 
namely,  as  to  one  of  said  shares  to  permit  and  suflFer  my  daugh- 
ter Emilie  to  receive,  collect  and  apply  to  her  own  sole  and 
separate  use  net  income  therefrom  for  and  during  her  life,  with 
no  power  to  her  to  alienate  or  anticipate  the  said  income,  at 
and  after  her  death  to  hold  the  same  for  any  children  she  may 
have  living  at  the  time  of  her  death,  or  their  descendants,  the 
descendants  of  any  child  dying  to  take  the  share  its  or  their 
parent  would  have  taken  if  living,  and  in  the  event  of  there 
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being  no  such  children,  then  to  hold  the  same  for  such  of  my 
descendants  as  the  said  Emilie  may  by  last  will  name,  limit  and 
appoint,  and  failing  so  to  appoint,  then  to  such  persons  at  the 
time  of  her  death  as  would  then  be  my  heirs  at  law,  and  to  hold 
the  last  remaining  fourth  for  the  use  and  benefit  of  my  daugh- 
ter Elizabeth  Grant  Mcllvain  in  the  same  manner,  upon  th<5 
same  trusts,  power  of  limitation  and  appointment  as  are  herein 
provided  and  directed  as  to  the  share  for  her  sister  Emilie,  and 
I  declare  this  paper  to  have  been  executed  by  virtue  of  all  and 
every  power  me  thereunto  enabling,  and  I  do  hereby  revoke  all 
other  wills  by  me  at  any  time  heretofore  made,  and  hereby  con 
stitute  my  son  John  McKim  sole  executor  thereof,  and  I  wish 
that  he  as  executor  shall  be  excused  from  the  necessity  of  giv- 
ing Bond  for  the  performance  of  his  duties  as  such. 

''Witness  my  hand  and  seal  this  Thirteenth  day  of  May,  A.  T). 
1884.       . 

Sabah  B.  McIlvain.     (Seal)" 

By  the  codicil  she  declared  that  her  husband  Donald  Mc- 
Ilvain had  died  since  the  date  of  her  will,  and  directed  that 
the  devises  and  bequests  in  said  will  of  her  own  property  and 
of  that  over  which  she  had  the  power  of  appointment  should 
take  effect  immediately  on  her  death,  and  gave  her  said  trus- 
tees full  power  to  sell  and  convey  all  said  property  and  to 
invest  and  reinvest  the  proceeds  on  the  same  trusts. 

Sarah  B.  Mcllvain  left  surviving  her  four  children,  viz, 
John  McKim,  Emilie  McKim  Reed,  wife  of  William  Eeed, 
James  William  Mcllvain  all  of  whom  were  born  during  the 
life  of  their  grandfather,  James  Beatty,  and  the  appellee 
Elizabeth  G.  Mcllvain,  who  was  bom  after  the  death  of  said 
James  Beatty,  but  Mrs.  Mcllvain  left  no  other  issue  or  de- 
scendants living  at  her  death.  John  McKim  died  in  1905, 
unmarried  and  without  issue,  leaving  a  will  devising  and 
bequeathing  all  his  estate  equally  to  Mrs.  Reed,  James  Wil- 
liam Mcllvain,  and  Elizabeth  G.  Mcllvain  as  tenants  in  com- 
mon, and  in  case  of  the  death  of  either  without  issue,  the 
share  of  the  one  so  dying  to  pass  to  the  other  two,  share  and 
share  alike,  and  to  the  heirs,  executors  and  administrators  of 


Digitized  by 


Google 


REED  vs.  MclLVAIX.  .  145 

j^^  1  Opinion  of  the  Court 

such  others.  James  William  McTlvain  died  in  1909  leaving 
surviving  him,  his  widow  Amelia  F.  Mcllvain,  but  no  chil- 
dren or  descendants,  and  leaving  a  will  by  which  he  devised 
and  bequeathed  all  his  estate  to  his  said  widow,  who  was 
also  made  his  executrix. 

William  Reed,  the  surviving  trustee  under  the  will  of 
Sarah  B.  Mcllvain,  died  in  1008,  leaving  his  widow,  Emilie 
McKim  Reed,  but  no  children  or  descendants,  and  leaving  a 
sister,  Anna  R.  Lewis,  his  only  heir  at  common  law,  and 
leaving  a  will  by  which  he  devised  and  bequeathed  all  his 
estate  to  his  said  widow  who  was  also  made  his  executrix. 
Ui)on  his  death,  the  legal  title  to  the  real  estate  embraced  in 
the  trust  descended  to  his  said  heir  at  common  law,  and  the 
title  to  the  personal  property  embraced  in  the  trust  devolved 
upon  his  executrix  Emilie  McKim  Reed. 

The  parties  to  this  proceeding  are  the  appellee,  Elizabeth 
G.  Mcllvain  as  plaintiff,  and  the  said  Emilie  McKim  Reed, 
both  in  her  own  right,  and  as  executrix  of  William  Reed, 
trustee;  Amelia  F.  Mcllvain,  both  in  her  own  right,  and  as 
executrix  of  James  W^illiam  McTlvain,  and  Anna  R.  Lewis 
heir  at  law  of  William  Reed,  and  as  such,  trustee  holding  the 
legal  title  to  the  real  estate  embraced  in  the  trust. 

The  bill  alleges  that  the  appointments  made  by  Sarah  B. 
Mcllvain  under  the  power  in  the  will  of  James  Beatty,  to 
John  McKim,  James  William  Mcllvain,  and  Emilie  McKim 
Reed,  are  upon  their  face  good,  but  that  inasmuch  as  the 
plaintiff  was  not  bom  until  after  the  death  of  James  Beatty 
the  appointment  for  her,  with  the  remainder  or  limitations 
over,  violates  the  rule  against  perpetuities  and  is  therefore 
void,  and  that  if  the  will  of  Sarah  B.  Mcllvain  is  to  stand, 
the  one-fourth  appointed  for  the  plaintiff,  would  pass  under 
the  will  of  James  Beatty  to  the  heirs  at  law  of  Mrs.  Mc- 
llvain, viz,  John  McKim,  James  William  McTlvain,  Emilie 
McKim  Reed  and  the  plaintiff,  whereby  the  three  first  named 
would  each  receive  five-sixteenths  of  the  appointed  estate, 
while  the  plaintiff  would  receive  only  one-sixteenth,  though 
it  is  clear  that  it  was  the  intention  of  Mrs.  McTlvain  in  exe- 
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cutiiig  the  power  of  appointment  to  make  an  equal  division 
of  the  appointed  estate  among  all  her  children.  The  bill  fur- 
ther alleges  that  the  invalidity  of  the  appointment  for  the 
plaintiff,  if  the  other  appointments  are  upheld,  will  defeat 
the  whole  scheme  of  the  will  of  Mrs.  Mcllvain,  and  that  in 
consequence  the  entire  execution  of  the  power  of  appoint- 
ment by  her  should  be  declared  void,  and  that  the  entire  ap- 
pointed estate  should  therefore  pass  under  the  will  of  James 
Beatty  to  her  heirs  absolutely,  share  and  share  alike  and 
prayed  the  Court  to  decree  accordingly. 

Anna  R.  Lewis  answered  consenting  to  the  appointment  of 
some  other  trustee  in  her  place,  and  submitting  to  any  decree 
the  Court  deemed  proper,  and. the  other  defendants  answered 
admitting  all  the  allegations  of  fact  in  the  bill  but  denying 
the  construction  of  the  plaintiff  in  so  far  as  it  affected  the 
appointments  to  John  McKim,  Emilie  McKim  Reed  and 
James  William  Mcllvain. 

The  Court  decreed  the  appointment  to  the  plaintiff  to  be 
void  because  in  violation  of  the  rule  Against  perpetuities,  and 
decreed  the  entire  execution  of  the  power  to  be  void,  and  con- 
firmed the  auditor's  account  dividing  the  appointed  estate  as 
set  forth  in  the  bill,  except  that  it  decreed  the  shares  of 
Emilie  McKim  Reed,  and  the  plaintiff  should  be  held  by 
them  absolutely,  free  and  discharged  of  all  trusts,  and  from, 
that  decree  this  appeal  is  taken. 

The  appellants  concede  the  appellee's  first  contention  that 
the  appointment  to  the  appellee  violates  the  rule  against 
perpetuities,  and  is  for  that  reason  void,  and  it  would  seem 
no  other  conclusion  could  be  reached. 

To  test  the  validity  of  this  appointment  it  is  necessarv  to 
read  the  gifts  made  by  the  will  of  Mrs.  Mcllvain  as  if  they 
had  been  written  in  and  formed  part  of  the  will  of  James 
Beatty  in  the  place  of  the  power  itself  therein  contained. 
Albert  v.  Albert,  68  Md.  372.  "It  has  always  been  held 
without  question  that  a  limitation  under  a  power  of  appoint- 
ment must  be  construed  as  if  it  were  inserted  in  the  instru- 
ment creating  the  power."     Thomas  v.  Gregg,  76  Md.  174. 
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Applying  the  language  of  Judge  Bryan  in  Thomas  v.  Gregg, 
supra,  we  find  that  if  we  read  the  limitations  declared  in 
Mrs.  McHvain's  will,  as  a  part  of  her  father's  will,  that  the 
property  in  question  would  be  given  to  Mrs.  McHvain  for 
her  life,  and  after  her  death  it  would  be  given  to  trustees, 
who  were  required  to  hold  it  during  the  lives  of  her  children, 
including  such  as  might  at  any  time  be  bom  to  her,  suffering 
them  to  collect  and  receive  the  rents,  issues,  income  and 
profits  thereof.  A  limitation  in  Mr.  Beatty's  will  restrain- 
ing the  alienation  of  this  property  for  the  life  of  his  daughter, 
and  for  the  lives  of  children  who  might  be  bom  to  her  after 
his  death,  would  extend  to  a  life  then  in  being  and  to  lives 
which,  by  possibility,  might  come  into  being  after  his  death, 
and  the  limitation  in  question  therefore  transgresses  the  rule 
and  is  for  that  reason  void. 

The  appellees  rely  in  support  of  the  decree  below  upon  the 
case  of  Myers  v.  Safe  Deposit  and  Trust  Co,,  73  Md.  413, 
and  we  are  of  opinion  that  this  case  is  controlled  by  that 
decision. 

In  that  case  Charles  Myers,  by  his  will  gave  the  residue  of 
his  estate  to  his  wife  for  her  life  and  after  her  death  directed 
that  said  residue  should  become  the  property  and  estate  of 
such  of  his  children  and  grandchildren  as  she  by  her  will 
should  appoint,  and  in  default  of  such  appointment,  that  the 
same  should  pass  to  her  children  and  descendants  as  if  he 
had  died  intestate. 

She,  by  her  will,  blended  her  own  and  her  husband's  estate, 
dividing  the  whole  into  three  equal  parts,  two  of  which  she 
subsequently  divided  each  into  three  equal  parts.  One-third 
of  the  whole  blended  estate  she  gave  absolutely  to  one  of  her 
sonsi.  One-third  of  one  of  the  other  three  equal  parts,  or 
one-ninth  of  the  whole  she  gave  absolutely  to  a  grandson. 
The  remaining  one-third  and  two-thirds  of  one-third,  being 
five-ninths,  she  gave  to  the  Safe  Deposit  and  Trust  Company 
in  trust  for  certain  beneficiaries  for  life  with  remainders 
over.  This  Court  held  that  "the  testator  designed  whoever 
the  wife  nominated,  to  take  an  absolute  estate  in  the  person- 
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alty  and  a  fee  in  the  realty,  and  that  she  was  given  no  power 
by  implication  to  create  a  trust,  and  name  a  stranger  to  take 
the  title  and  hold  it  in  trust  for  the  beneficiaries  she  should 
name.  *  *  *  That  she  had  only  a  si)ecial  power,  and  if  she 
failed  to  exercise  it,  the  estate  was  to  pass  absolutely  in  fee 
to  the  testators'  descendants."  The  Court  said  **Manifestly 
Charles  Myers  designed  his  whole  estate  as  an  entirety  to 
pass  by  his  will  to  his  children  or  grandchildren  who  should 
be  designated  by  his  wife,  *  *  *  she  had  the  power  of  selec- 
tion and  the  power  of  exclusion.  1  Chance  on  Powers,  sec. 
1055.  But  she  was  to  appoint  the  whole  estate  to  some  of  the 
objects,  and  for  an  absolute  estate  *  *  *.  He  clearly  did  not 
mean  that  his  wife  should  leave  a  part  unappointed  and  to 
pass  as  if  he  died  intestate.  To  hold  these  partial  appoint- 
ments good  and  the  rest  ineffectual  would  defeat  his  wishes 
and  will."  The  Court  also  said,  ^'she  did  n6t  design  her  son 
or  grandson  to  have  any  more  of  the  estate  than  she  named 
them  to  take;  whereas  if  the  appointments  to  them  are  up- 
held, and  they  are  also  admitted  to  share  in  the  unappointed 
portions  they  will  get  largely  more  than  a  due  and  fair  pro- 
portion of  the  estate;  this  was  clearly  not  designed  by  Mrs. 
Myers  and  we  ought  not  to  give  effect  to  that  which  she  did 
not  contemplate  as  the  result  of  her  will  ^  *  *  and  we  think 
we  ought  to  treat  her  effort  to  execute  the  j>ower  as  whollv 
abortive,  and  to  allow  the  whole  estate  of  Charles  Myers  to 
pass  as  if  he  had  died  intestate.  This  will  certainly  do  exact 
justice;  for  equality  is  equity,  and  will  better  meet  the 
wishes  of  both  testators  than  by  supporting  the  partial  ap- 
pointments which  are  apparently  good."  To  no  case  could 
the  foregoing  language  l)e  more  forcibly  and  justly  applied 
than  the  one  now  before  us  where  to  hold  otherwise  would  be 
to  introduce  a  shocking  inequality  between  children  of  the 
donee  of  the  power  apparently  equally  meritorious  and  dear 
to  her. 

The  appellants  however  contend  that  this  case  falls  more 
])roperly  within  the  case  of  Graham  v.  Whitridge,  90  Md. 
248. 
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In  that  case  the  power  of  appointment  given  by  the  will  of 
George  Brown  to  his  daughter,  Mrs.  Greenway,  was  to  ap- 
point "for  such  of  his  other  children  or  their  descendants, 
and  in  such  proportions,  and  for  such  estates  therein,  either 
in  fee,  or  for  a  less  estate  and  with  such  limitations  and  con- 
ditions, as  she  should  limit  and  appoint;"  and  in  executing 
this  power  by  her  will  she  did  create  less  estates  than  a  fee 
in  some  cases,  and  in  others  created  various  limitations  and 
conditions.  In  doing  so  the  Court  said  "she  acted  literally 
within  the  terms  of  the  power  but  violated  in  some  of  the 
appointments  the  rule  of  law  prohibiting  the  creation  of  a 
pei-petuity,"  and  the  Court  ^aid,  "there  is  a  distinction  be- 
tween the  repudiation  of  a  power  as  in  the  Myers  Case,  and 
the  exercise  of  it  as  in  this  case,  though  in  the  exercise  of 
it,  the  limit  as  respects  remoteness  in  vesting  is  inadvertently 
overstepped ;"  and  it  was  there  held,  imder  the  circumstances 
of  that  case,  that  "the  failure  to  make  a  complete  and  ef- 
fective appointment  of  the  whole  estate  could  not  be  treated 
as  a  failure  to  make  any  appointment  at  all,  and  to  require 
that  the  appointments  confessedly  well  made,  be  stricken 
down  and  that  the  whole  settled  estate  should  pass  under  the 
limitations  of  Mr.  Brown's  will  just  as  if  no  appointment  of 
any  kind  had  been  made  by  Mrs.  Greenway."  Juikik  ^Ic- 
Sherry  pointed  out  that  Mrs.  Myers,  as  Mrs.  Mcllvain  did 
in  this  case,  blended  her  own  with  her  husband's  estate,  while 
Mrs.  Greenway  "carefully  divided  her  will  into  two  distinct 
portions,  one  of  which  was  devoted  exclusively  to  the  settled 
property  and  the  other  exclusively  to  her  individual  prop- 
erty" and  he  said  "we  must  treat  these  separate  dispositions 
precisely  as  though  there  were  two  separate  wills."  He  cited 
and  quoted  Bristow  v.  Ward,  2  Vesey,  Jr.,  350,  to  show  that 
where  no  other  property  is  disposed  of  by  the  donee  of  the 
I)ower  than  that  over  which  he  has  the  power  of  appointment, 
well  executed  appointments  are  not  invalidated  because  one 
or  more  are  ill  appointed,  and  that  the  doctrine  of  election 
cannot  apply  where  there  is  no  other  subject  but  that  to  be 
appointed,  and  he  says  on  page  285 :  "The  case  at  bar  differs 
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from  any  of  those  which  have  been  heretofore  decided  in 
this  State.  In  each  and  every  instance,  so  far  as  we  have 
been  able  to  discover,  there  was  either  a  blending  of  the  in- 
dividual property  of  the  testator  with  that  over  which  he  had 
the  ix)wer  of  appointment,  or  else  as  in  the  McElfresh  v. 
Schley  Case,  (2  Gill,  101),  it  was  only  the  individual  prop- 
erty of  the  testator  which  was  disposed  of." 

It  is  thus  obvious  that  if  Mrs.  Greenway  had  blended  her 
estate  with  her  fathers,  the  Court  would  have  held  that  that 
case  would  have  been  governed  by  the  decision  in  Myers  v. 
Safe  Deposit  and  Trust  Co.,  supra,  and  as  Mrs.  McHvain 
did  blend  her  estate  with  her  father's,  the  decree  of  Judge 
Heuisler  which  nullified  the  entire  attempted  appointment 
of  the  settled  estate  without  disturbing  the  disposition  of 
Mrs.  McHvain's  individual  estate  should  be  aflSrmed. 

Decree  affirmed,  the  costs  above  and  below 
to  be  paid  equally  by  Mrs.  Emilie  Mc- 
Kim  Reed  and  Elizabeth  Orant  Mc- 
Ilvain. 


AQUILLA  M.  CARROLL  vs.  A.  H.  BOWEN  bt  al., 
BUILDING  COMMITTEE,  ETC. 

Personal  Liahility  of  Agent  Who  Covenants  in  His  Own  name — 

Pleading. 

When  an  agent  covenants  in  his  own  name  to  do  certain  things, 
he  is  personally  liable. 

A  declaration  alleged  that  the  defendant  agreed  by  contract 
under  seal  to  erect  suitable  masonry  work  for  a  building 
which  the  plaintiff  agreed  to  erect  thereon,  but  failed  so  to  do. 
whereby  plaintiff  in  the  construction  of  the  building  suffered 
groat  loss.  The  defendants  pleaded  that,  at  the  time  of  sign- 
ing the  agreement,  they  were  acting  as  agents  of  the  trustees 
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of  a  church  corporation.  Heldy  that  a  demurrer  to  this  plea 
should  have  been  sustained,  since  the  agency  therein  alleged 
would  not  relieve  the  defendant  from  liability  under  the 
sealed  agreement  executed  by  them  personally,  and  the  plea 
was  not  in  bar  to  the  action. 
Held,  further,  that  this  plea  is  not  a  plea  in  abatement. 

Decided  April  1st,  1910. 

Appeal  from  the  Circuit  Court  for  St.  Mary's  County. 

The  cause  was  argued  before  Boyd,  C.  J.,  Briscoe, 
Peakce^  Schmuckeb,  Burke,  Thomas,  Pattison  and 
TJbneb,  JJ. 

fj.  B.  Keene  Clagett  and  Mirrtimer  B.  Hall  (with  whom 
were  J.  K.  Bartlett  and  R.  77.  Bland  on  the  brief),  for  the 
appellant. 

John  B.  Oray,  for  the  appellees. 

Briscoe^  J.,  delivered  the  opinion  of  the  Court. 

The  record  in  this  case  fails  to  disclose  the  entry  of  a  final 
judgment  in  the  Court  below  from  which  an  appeal  could 
have  been  taken,  but -by  an  agreement  filed  in  the  case  on  the 
9th  of  February,  1910,  it  is  agreed  by  the  counsel  of  record, 
that  the  record  shall  contain  the  following  entry  as  of  date 
prior  to  the  order  of  appeal  filed  herein :  "Plaintiff's  motion 
and  demurrer  overruled  and  judgment  for  costs  for  the  de- 
fendants for  want  of  replication  to  the  fourth  and  additional 
plea." 

The  suit  was  brought  in  the  Circuit  Court  for  Calvert 
County,  on  the  4th  day  of  April,  1907,  by  the  appellant 
against  the  appellees  to  recover  damages  for  the  alleged  fail- 
ure of  the  appellees  to  furnish,  provide  and  "erect  suitable 
masonry  work,"  for  the  appellant,  in  the  erection,  construc- 
tion and  completion  of  a  certain  church  building,  known  as 
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Emmanuel  M.  E.  Church,  South,  which  the  appellant  had 
contracted  to  build  for  the  appellees. 

The  record  of  proceedings  in  the  case  was  subsequently,  on 
the  9th  day  of  November,  1908,  removed  to  the  Circuit  Court 
for  St.  Mary's  County  for  trial  and  from  a  judgment  in  favor 
of  the  defendants,  as  herein  stated,  this  appeal  has  been 
taken. 

The  amended  declaration  and  the  one  upon  which  the  case 
was  tried,  is  as  follows:  The  plaintiff  sues  the  defendants, 
the  Building  Committee  of  Emmanuel  M.  E.  Church,  South, 
**for  that  the  said  plaintiff  and  defendants,  on  the  19th  day 
of  September,  in  the  year  nineteen  hundred  and  one,  entered 
into  a  written  agreement,  signed  and  sealed  by  the  said 
plaintiff  and  the  said  defendants,  under  which  the  said  plain- 
tiff bound  himself  to  erect  for  the  said  defendants  in  Calvert 
County  a  certain  church  building,  to  be  known  as  Emmanuel 
M.  E.  Church,  South,  exclusive  of  all  masonry  work,  which 
said  masQjiry  work  the  defendants  were  bound  to  provide  to 
be  done  in  a  proper  and  suitable  manner  before  the  said 
plaintiff  could  execute  his  part  of  the  said  agreement;  and 
that  the  said  defendants  failed  to  perform  their  part  of  said 
agreement,  in  that  they  did  not  erect  suitable  or  proper  ma- 
sonry work,  as  in  the  said  agreement  they  were  bound  to  do, 
and  by  reason  of  said  failure  by  said  defendants  to  perform 
their  part  of  said  agreement,  as  aforesaid,  the  plaintiff  in  the 
erection  and  completion  of  the  said  church  under  said  agree- 
ment suffered  great  loss  and  damage." 

To  this  declaration  the  defendants  on  October  26th,  1908, 
filed  three  pleas:  firet,  never  j)romi8ed  as  alleged;  second,  per- 
formance; third,  a  counter  claim  and  set  off,  and  on  March 
inth,  1909,  the  following  fourth  and  additional  plea  was 
filed:  "That  these  defendants  were  at  the  time  of  the  sign- 
ing of  the  alleged  agreement,  to  wit,  on  the  19th  day  of 
September,  in  the  year  1901,  acting  for  and  as  agents  of  the 
Trustees  of  Emmanuel  M.  E.  Church,  South,  a  corjwration 
duly  incorporated  under  the  laws  of  Maryland." 
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On  the  24th  of  March,  1909,  the  plaintiff  interposed  the 
following  motion:  "The  plaintiff  prays  the  Court  to  strike 
out  the  defendant's  fourth  and  additional  plea  upon  the  fol- 
lowing grounds :  first,  that  said  plea  is  inconsistent  with  the 
defendants'  third  plea,  and  second,  that  said  plea  is  a  plea 
in  abatement  and  not  proper  to  be  allowed  after  pleading  to 
the  merits/'  And  on  the  same  day,  the  plaintiff  demurred 
to  the  defendants'  fourth  and  additional  plea,  and  assigned 
as  reasons  therefor,  that  it  was  bad  in  substance  and  insuflSc- 
ient  in  law.  The  record  further  shows,  that  "at  the  instance 
of  the  plaintiff's  attorneys  the  following  docket  entry  is  in- 
serted in  the  record,  to  wit,  "August  23*rd,  1909. — Motion  to 
strike  out  fourth  plea,  and  demurrer  overruled  by  the  Court." 

We  have  thus  set  out  the  pleadings  in  full,  and  it  will  be 
seen  they  are  somewhat  vague  and  indefinite,  but  it  appears 
from  the  agreement  of  counsel  filed  on  the  9th  of  February, 
1910,  that  the  case  was  heard  in  the  Court  below  upon  the 
plaintiff's  motion  to  strike  out  the  defendants'  fourth  plea, 
and  upon  the  plaintiff's  demurrer  to  this  plea,  so  that  the  case 
is  before  us  on  appeal  from  a  judgment  rendered  in  favor  of 
the  defendants  to  review  the  rulings  of  the  Court  below  upon 
these  pleadings  alone. 

There  was  no  demurrer  to  the  defendants'  first,  second  and 
third  pleas,  and  no  replication  traversing  the  matters  therein. 
We  are  therefore,  confined  to  the  questions  raised  on  the  de- 
murrer to  the  fourth  and  additional  plea.  The  motion  to 
strike  out  the  defendants'  fourth  plea  and  the  demurrer 
thereto,  however,  practically  and  in  effect,  present  the  identi- 
cal questions  and  will  be  considered  together. 

There  was  no  precise  defect  stated,  showing  the  inconsist- 
ency between  the  defendants'  third  and  fourth  pleas,  as  al- 
leged in  the  motion  to  strike  out  the  fourth  plea,  and  if  there 
was  a  substantial  defect  and  imperfection  in  this  plea,  it 
could  have  been  availed  of  on  a  demurrer  to  the  plea,  other- 
wise the  plaintiff  was  obliged  to  answer  the  pleading.  De- 
ford  V.  Hewlett,  49  Md.  51 ;  Poe's  Pleading  &  Practice,  Vol. 
1,  page  939  and  sees.  667  and  734. 
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The  demurrer  to  the  fourth  plea  cannot  be  made  to  moimt 
up  and  reach  defects  and  errors  in  pleas  not  demurred  to. 
If  the  first  and  second  pleas  were  manifestly  bad,  as  urged 
by  the  appellant,  in  argument  and  in  his  brief,  they  should 
have  been  demurred  to  so  as  the  defects  could  have  been 
properly  presented  and  determined  by  the  Court. 

Manifestly,  the  defendants'  fourth  plea  is  not  a  plea  in 
abatement  and  cannot  be  so  considered.  If  the  plea  be  treat- 
ed as  a  plea  in  abatement,  the  appellant's  contention  must 
prevail,  because  it  is  well  settled  that  this  character  of  plea 
cannot  be  pleaded  after  a  plea  in  bar  has  been  filed  unless  the 
facts  relied  on  to  abate  the  action  arise  after  the  filing  of  such 
plea  in  bar.  Waggama7i  v.  Nutt,  88  Md.  275;  Cruzen  v. 
McKaig,  57  Md.  454. 

Matters  in  abatement  and  matters  in  bar  cannot  be  pleaded 
together;  the  pleas  in  bar  necessarily  supersede  those  in 
abatement.  Olerm  v.  Williams,  60  Md.  93 ;  Spencer  v.  Pat- 
ten, 84  Md.  420.  Dilatory  pleas  must  always  be  accom- 
panied by  an  affidavit  that  they  are  true  in  substance  and  in 
fact.    Poe's  Pleading,  see.  600. 

Mr.  Poe  in  his  work  on  Pleading,  Vol.  1,  sec.  601,  says: 
"One  peculiarity  of  dilatory  pleas,  which  marks  very  clearly 
their  difference  from  peremptory  pleas  or  pleas  in  bar,  is, 
they  are,  pleas  which  do  not  all^e  that  the  plaintiff  haa  no 
right  of  action  whatever  against  the  defendant,  but  when 
analyzed  they  simply  declare  that  the  particular  suit  which 
he  has  seen  fit  to  bring  cannot  be  maintained,  either  for  want 
of  jurisdiction  in  the  Court  to  hear  it,  or  some  other  error  in 
the  proceedings." 

We  think  the  defendants'  fourth  plea  in  this  case  was  a 
bad  plea  in  answer  to  a  declaration  on  an  instrument  under 
seal. 

In  Glenn  v.  Williams,  60  Md.  93,  it  is  said:  "To  consti- 
tute a  good  plea  in  bar,  the  matter  pleaded,  must,  if  true,  af- 
ford a  full  and  complete  answer  to  the  action  and  show  there 
is  no  right  of  recovery."  In  the  case  at  bar,  the  plea  states, 
these  defendants  were  acting  for,  and  as  agents  of  the  trus- 
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tees  of  Emmanuel  M.  E.  Church,  South,  a  corporation  duly 
incorporated  under  the  laws  of  Maryland. 

The  declaration,  it  will  be  seen,  was  on  an  instrument 
imder  seal,  and  while  the  agreement  was  not  made  a  part  of 
the  pleadings  yet  the  declaration  avers  that  the  plaintiff 
boimd  himself  to  erect  for  the  defendants  in  Calvert  County 
a  certain  church  building,  exclusive  of  all  masonry  work, 
which  masonry  work  the  defendants  were  bound  to  provide 
to  be  done  in  a  proper  and  suitable  manner  before  the  plain- 
tiff could  execute  his  part  of  the  agreement,  and  the  defend- 
ants failed  to  perform  their  part  of  the  agreement,  in  that 
they  did  not  erect  suitable  or  proper  masonry  work,  as  in 
the  said  agreement  they  were  bound  to  do  and  by  reason  of 
the  failure  by  the  defendants  to  perform  their  part  of  the 
agreement,  the  plaintiff  in  the  erection  and  completion  of  the 
church  under  the  agreement  suffered  great  loss. 

The  specific  breach  allied  in  appellant's  declaration  is 
that  the  appellees  did  not  erect  suitable  or  proper  masonry 
work,  as  in  the  agreement  they  were  bound  to  do. 

The  appelleee'  alleged  agency  as  disclosed  in  the  fourth 
plea  would  not  relieve  the  appellees  of  liability  under  the 
sealed  agreement,  and  therefore,  did  not  constitute  a  bar  to 
the  action.  Stewart  v.  Katz,  30  Md.  334 ;  Gott  v.  State,  44 
Md.  319. 

From  these  views  it  follows  that  the  plaintiff's  demurrer 
to  the  defendants'  fourth  plea  should  have  been  sustained. 

The  judgmait  for  the  defendants  will  therefore  be  re- 
versed and  a  new  trial  awarded. 

Judgment  reversed  and  a  new  trial  award- 
ed, with  costs. 
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CHARLES  HERBOLD  kt  al.  vs.  MOXTEBELLO 
BUILDING  AND  LOAN  ASSOCIATION. 

Adverse  Possession — Marketable  Title. 

Where  a  leasehold  interest  was  created  in  certain  land  more 
than  fifty  years  ago,  hut  the  parties  entitled  to  the  reversion- 
ary interest  in  the  land  have  heen  in  actual  and  exclusive 
possession  thereof  for  more  than  thirty  years,  and  no  attempt 
has  been  made  during  that  time  to  contest  their  right,  ther*? 
is  no  reasonable  doubt  concerning  the  validity  of  their  title 
to  the  leasehold  interest  by  adverse  possession ;  and  they  may 
maintain  a  bill  for  the  specific  performance  of  a  contract  to 
purchase  the  land  in  fee. 

Decided  April  Isf,  1910. 

Appeal  from  the  Circuit  Court  of  Baltimore  City  (Heuis- 
T>ER,  J.). 

The  cause  was  submitted  to  the  Court  on  briefs  by : 

Emil  Budnitz,  for  the  appellants. 

B.  E.  Lee  Uall,  for  the  appellee. 

ScHMroKER,  J.,  delivered  the  opinion  of  the  Court. 

This  is  an  appeal  from  a  decree  of  the  Circuit  Court  of 
Baltimore  City  requiring  the  appellants  to  specifically  per- 
form a  contract  for  the  purchase  from  the  appellee  of  twelve 
contiguous  lots  of  land  on  the  northwest  side  of  Harford  ave- 
nue between  Gorsuch  avenue  and  Washington  street,  in  Bal- 
timore City.  The  exact  location  and  dimensions  of  the  lots 
are  showni  upou  a  plat  appearing  in  the  record. 

The  bill  alleges  the  making  of  the  contract  and  the  refusal 
of  the  defendants  to  perform*  it  for  the  reason  alleged  by 
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them  that  the  title  to  the  property  was  defective  and  un- 
marketable. By  the  contract,  of  which  a  copy  was  filed  with 
the  bill  as  an  exhibit,  the  vendor  was  required  to  convey  the 
property  "by  a  merchantable  title  free  of  all  incumbrances." 

The  answer  admits  those  allegations »but  dot^s  not  specify 
the  alleged  defects  in  the  title.  It  alleges  that  the  defend- 
ants employed  the  Title  Guarantee  and  Trust  Company  to 
examine  and  insure  the  title  to  the  lots  and  that  it,  after 
sometime,  reported  that  the  title  was  defective  but  agreed  to 
insure  it  for  the  sum  of  three  hundred  dollars  which  the  de- 
fendant said  was  largely  in  excess  of  the  fee  originally  agreed 
upon  between  him  and  that  company.  There  is  filed  with  the 
answer  as  an  exhibit  a  letter  from  Curtis  D.  Tyson  an  ex- 
aminer of  the  Title  Insurance  Company  stating  in  substance 
that  the  title  to  the  property  was  vested  in  the  vendor,  the 
appellee,  subject  to  the  fact  that  there  was  no  conveyance  on 
record,  to  the  parties  under  whom  the  appellee  claimed  title, 
of  a  leasehold  estate  in  the  lots  created  by  a  lease  to  one  Ben- 
jamin A.  Willingham  on  September  1st,  1856,  at  an  annual 
rent  of  $100;  and  that  the  company  would  not  insure  the 
title  unless  it  was  proven  to  its  satisfaction  that  there  had 
been  an  adverse  possession  of  the  lots  by  those,  under  whom 
the  vendor  claimed,  for  a  period  of  twenty  years. 

Xo  testimony  was  taken  in  the  Court  below,  but  a  written 
agreement  was  filed  containing  a  statement  of  admitted  facts, 
and  also  stipulating  that  the  testimony  taken  in  the  case  of 
George  v.  Hopper  hereinafter  mentioned  might  be  read  at 
the  hearing  of  the  case  in  the  Court  below  and  in  this  Court 
in  case  of  an  appeal.  A  copy  of  that  testimony  appears  in 
the  record.  The  material  fact?  stated  in  the  agreement  are 
as  follows: 

On  September  1st,  1856,  Benjamin  A.  Willingham  being 
then  seized  of  the  twelve  lots,  subject  to  three  mortgages  to 
the  North  Baltimore  Building  Association,  conveyed  them  to 
Hugh  and  James  N.  Keys  and  took  back  from  them  a  lease 
thereof  for  ninety-nine  years  at  an  annual  rent  of  one  hun- 
dred dollars.     The  Building  Association  subsequently  fore- 
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closed  one  of  its  mortgages  which  covered  the  lots  designated 
on  the  plat  as  lots  Xos.  7,  8  and  9  and  bought  them  in  fee  at 
the  mortgage  sale  and  after  the  ratification  of  the  sale  they 
were  didy  conveyed  to  it.  The  association  afterwards  in 
1860  instituted  foreclosure  proceedings,  on  its  two  other 
mortgages,  under  which  the  nine  other  lots  "were  sold  or 
offered  for  sale  in  fee  simple  but  objections  were  filed  to  the 
sale  on  March  30th,  1860,  and  that  more  than  thirteen  years 
thereafter,  said  objections  having  been  in  the  meantime 
neither  sustained  nor  dismissed,"  the  association  sold  and 
conveyed  all  of  its  title  to  and  interest  in  the  twelve  lots  to 
Harrison  Hopper  by  a  deed  dated  May  14th,  1873. 

Benjamin  A.  Willingham  who  took  the  leasehold  estate  in 
the  twelve  lots  under  the  lease  of  September  1st,  1856,  from 
Hugh  and  James  N.  Keys,  died  in  1859,  without  having  con- 
veyed away  his  interest  in  them.  By  his  will  he  directed  the 
lots  to  be  sold  and  the  proceeds  invested  for  the  benefit  of  his 
widow  Ann  Rebecca  for  life  with  remainder  to  his  children. 
John  Fox  was  named  as  executor  in  the  will,  but  he  declined 
to  act  whereupon  the  widow  was  made  administratrix  c,  t.  a. 
She  subsequently  renounced  the  will  electing  to  take  her 
legal  interest  in  the  estate.  No  sale  of  the  lots  was  made  as 
•directed  by  the  will. 

The  agreement  filed  in  the  case  also  states  that  Harrison 
Hopper  had,  by  mesne  conveyances  the  last  of  which  was 
dated  June  6th,  1872,  acquired  the  reversion  in  fee  and  the 
rent  of  $100  in  the  twelve  lots  subject  to  the  mortgages  to  the 
North  Baltimore  Building  Association. 

It  further  states:  "That  in  the  year  1874,  said  Harrison 
Hopper  instituted  ejectment  proceedings  against  Ann  R. 
Raymo  (she  having  remarried)  the  widow  of  said  Benjamin 
A.  Willingham,  and  the  children  of  said  Willingham,  for 
the  possession  of  said  twelve  lots,  and  that  said  Ann  R. 
Raymo  filed  her  bill  of  complaint  against  said  Harrison 
Hopper  in  the  Circuit  Court  for  Baltimore  County,  praying 
that  said  Hopper  be  restrained  from  prosecuting  said  action 
of  ejectment  against  the  complainant,  and  that  he  be  directed 
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to  convey  to  her  by  a  good  and  sufficient  deed,  all  the  right 
and  title  acquired  by  him  in  the  said  twelve  lots  (being  the 
premises  sued  for),  under  the  two  deeds  to  said  Hopper  here- 
inbefore mentioned  and  that  a  sale  might  be  had  of  said  lots 
by  a  decree  of  the  Court,  and  the  proceeds  distributed  ac- 
cording to  the  respective  rights  of  the  parties  and  for  general 
relief ;  that  after  testimony  had  been  taken  in  said  cause  and 
after  a  hearing  the  said  Court  by  its  decree  dated  March  17, 
1880,  dismissed  said  bill  of  complaint  with  costs  to  the  re- 
spondents; that  said  Ann  R.  Raymo  appealed  from  said  de- 
cree to  the  Court  of  Appeals  of  Maryland  by  which  said 
Court  said  appeal  of  said  Ann  R.  Raymo  was  dismissed  with 
costs  to  the  appellees,  at  the  October  term  of  said  Court  of 
Appeals  in  the  year  1880  (56  Maryland  Reports,  unreported 
cases  and* recorded  in  Liber  S.  C.  J.,  No.  1,  folio  205,  etc., 
of  opinions  unreported)." 

The  record  and  opinion  in  the  case  of  Raymo  v.  Hopper, 
in  66  Md.,  do  not  throw  much  light  upon  the  present  con- 
troversy. The  bin  in  that  case  was  filled  by  Mrs.  Raymo  to 
have  Hopper  enjoined  from  prosecuting  his  ejectment  upon 
the  ground  of  alleged  fraud  on  his  part  in  procuring  the  con- 
veyances to  himself  of  the  twelve  lots  of  ground  in  contro- 
versy which  she  alleged  had  been  purchased  by  him  for  her 
use.  The  Court  below  dismissed  her  bill  for  want  of  any 
proof  of  the  alleged  frauds  and  we  affirmed  its  decree  on  ap- 
peal for  the  same  reason. ' 

After  Hopper  had  acquired  the  lots  in  the  manner  already 
mentioned  he  mortgaged  them  along  with  other  property  on 
October  9th,  1888,  to  Isaac  S.  George  for  $5,000.  Default 
having  occurred  under  that  mortgage  it  was  foreclosed  and 
the  present  appellee  purchased  the  lots  at  the  foreclosure  sale. 
As  purchaser  the  appellee  excepted  to  the  ratification  of  that 
sale  upon  the  same  grounds  on  which  the  appellant  now  relies, 
setting  up  the  same  alleged  infirmity  in  Hopper's  title  to 
the  leasehold  estate  that  we  now  have  before  us.  The  testi- 
mony taken  under  the  exceptions  to  the  sale  in  that  proceed- 
ing form  part  of  the  present  record  under  the  agreement  al- 
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ready  mentioned.  George  Ramming,  one  of  the  witnesses* 
testified  in  1908  that  he  had  been  living  for  forty-six  years 
on  Harford  avenne  in  the  immediate  vicinity  of  the  twelve 
lots  and  was  familiar  with  them,  and  that  they  had  Wn  en- 
clov^ed  with  a  fence  nntil  about  a  year  prior  to  the  date  of  his 
testimony.  He  also  said  that  he  moved  ilrs.  Williniyham  and 
her  family  away  from  the  ))ro})erty  about  thirty  years  ago 
and  to  the  l>est  of  his  knowledge  neither  she  nor  any  of  her 
family  had  ever  lived  there  sinc<*  or  collected  any  rent  there 
for,  but  that  Harrison  Hopper  had  been  in  continuous  and 
actual  i)ossession  and  control  of  the  property  and  claimed  to 
own  it  during  the  thirty  years  sinc^  the  WilHnghams  moved 
away  from  it.  During  that  time  there  were  a  niunl>er  of 
tenants  on  the  property  including  McGoven,  William  (^ohen 
and  others.  Hopper  frequently  visited  the  j)roperty  and  re- 
quested witness  to  sell  or  rent  it  for  him. 

William  Cohen  testified  that  he  had  rented  one  of  the  two 
frame  houses  on  the  property  from  Hopper  sixteen  or  sev- 
enteen years  ago  and  a  man  by  the  name  of  Rollins  rented 
the  other  one. for  Hopper  who  frequently  visited  the  i>rem- 
iees.  When  the  witness  rented  the  house  a  shoemaker  was 
living  in  one  of  its  rooms  and  taking  care  of  the  property  for 
Hopper.  After  witness  vacated  the  property  it  was  idle  for 
a  long  time. 

AVilliam  Rollins  testified  that  he  was  a  constable  and  had 
acted  as  agent  of  the  pro])erty  for  Harrison  Hopper  and  had 
collected  the  rent  from  it  for  him  from  Coheri  and  subse- 
quently collected  rent  for  him  from  other  tenants  of  the  prop- 
erty for  a  period  of  about  eight  years.  No  one  to  his  knowl- 
edge except  Hopper  ever  claimed  to  own  the  property  or  to 
collect  rent  from  it. 

Fountain  Walker  testified  that  he  had  rented  one  oi  the 
houses  on  the  property  from  William  Rollins  from  August 
4th,  1900,  to  April  24th,  1908.  No  one  ever  collected  or  at- 
tempted to  collect  the  rent  from  him  except  Rollins  and 
Hopper  the  latter  claiming  to  own  it. 

The  agreement  also  states  that  Hopper  had  paid  the  taxc'^ 
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on  the  entire  twelve  lots  in  Baltimore  County  from  1879  to 

1888  and  in  Baltimore  City  (after  the  annexation)   from 

1889  to  1896  and  that  from  1879  to  1908  they  were  assessed 
to  him  upon  the  tax  books  and  the  taxes  were  assessed,  levied 
and  paid  in  his  name. 

It  further  states  that  the  Court  records  show  that  since 
1880  no  suit  or  proceeding  has  been  filed  or  instituted  in  any 
Court  of  Record  in  Baltimore  County  or  City  by  Ann  Raymo 
the  widow  of  Benjamin  A.  AVillingham  or  by  any  one  claim- 
ing under  her  or  him  against  Harrison  Hopper  or  any  one 
claiming  imder  him  for  the  recoveiy  or  possession  of  the  said 
twelve  lots  of  ground  or  any  part  thereof  or  any  interest 
therein. 

None  of  the  conveyances  or  proceedings  by  which  the 
transmutations  of  the  title  to  the  twelve  lots  of  ground  in 
question  are  said  to  have  been  effected  appear  m  the  record,, 
but,  assuming  their  operation  and  effect  to  have  been  cor- 
rectly stated  in  the  agreement  of  record  by  which  the  parties 
have  seen  fit  to  bind  themselves,  we  think  the  learned  Judge 
below  committed  no  error  in  passing  the  decree  appealed 
from. 

Harrison  Hopper,  under  whom  the  appellee  claims  title,, 
is  conceded  by  the  agreement  of  record  to  have  acquired  by 
conveyances  the  reversion  in  fee  in  the  12  lots  with  the  rent 
of  $100  as  early  as  June  6th,  1872,  subject  to  the  claims  of 
the  Building  Association  as  mortgagee,  and  to  have  acquired 
all  of  the  title  of  that  association  by  its  conveyance  to  him  of 
May  14th,  1873.  In  fact  the  only  doubt  as  to  the  soundness 
of  the  title  seriously  set  up  in  the  appellant's  answer  to  the 
bill,  or  relied  on  in  its  brief  upon  the  appeal,  is  the  possibil- 
ity of  an  outstanding  leasehold  interest  in  some  one  claiming 
under  Benjamin  Willingham. 

Whether  Hopper  be  regarded  as  having  taken  possession 
of  the  property  as  owner  of  the  reversion  and  gi'ound  rent  or 
as  assignee  of  the  Building  Association  mortgages,  without 
reference  to  his  rights  as  owner  of  the  ground  rent,  his  pos- 
session of  the  property,  in  the  manner  mentioned,  for  thirty 
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years  accompanied  by  the  payment  of  the  taxes  thereon  and 
the  fact  that  in  all  that  time  no  one  has  attempted  in  any 
Court  to  contest  his  title  were  suflScient  to  established  such 
legal  and  marketable  title  in  him  as  to  enable  the  appellee  as 
plaintiff  below  to  maintain  its  bill  for  specific  performance. 
Sadtler  v.  Peabody  Heights  Co.,  6Q  Md.  1 ;  Allen  v.  Van 
Bibber,  89  Md.  434 ;  Bay  v.  Posner,  78  Md.  49 ;  Reiman  v. 
Wagner,  74  Md.  47S ;  Lurman  v.  Hubner,  75  Md.  268 ;  Gill 
V.  Wells,  59  Md.  492 ;  Dickerson  v.  Kirk,  105  Md.  638. 

It  has  frequently  been  held  by  this  Court  that  in  cases  like 
the  present,  which  are  in  personam  and  not  in  rem,  the  Court 
does  not  undertake  to  pronounce  with  certainty  that  the  title 
is  either  good  or  bad  but  whether  it  is  free  from  reasonable 
doubt.  A  mere  threat  or  a  possibility  of  a  contest  will  not 
be  sufficient  to  induce  the  Court  to  refuse  to  grant  specific 
performance.  The  doubt  must  be  a  rational  one  and  such 
as  would  induce  a  prudent  man  to  hestitate  about  taking  the 
title.  Gill  V.  Wells,  supra;  Herzberg  v.  Warfield,  76  Md. 
449;  Bay  v.  Posner,  supra;  Chew  v.  Tome,  93  Md.  244; 
Erdman  v.  Corse,  87  Md.  506;  Bother  v.  Sharp  St.  Station, 
85  Md.  528. 

Failing  to  find  in  the  record  any  good  ground  for  reason- 
able doubt  as  to  the  soundness  of  the  title  to  the  lots  in  ques- 
tion we  will  aflSrm  the  decree. 

Decree  affirmed  urith  costs. 
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THE  MUTUAL  FIRE  INSURANCE  COMPANY  OF 

MONTGOMERY  COUNTY  vs.  HOWARD  F. 

RITTER. 

Action   on  Mutual  Fire   Insurance   Policy — Evidence — Cross- 

Examination — Competency  of  Evidence  as  to 

Course  of  Business. 

The  declaration  in  an  action  on  a  policy  of  fire  insurance 
alleged  that  the  defendant  by  its  policy  bearing  a  certain 
number  did  insure  the  plaintiff  for  $595.  The  plaintiff  of- 
fered in  evidence  a  policy  bearing  that  number  by  which 
the  defendant  insured  the  plaintiff  to  the  amount  of 
$595.  Held,  that  there  is  no  substantial  variance  between  the 
allegations  of  the  declaration  and  the  proof  offered,  and  that 
the  policy  is  admissible  in  evidence  under  the  declaration. 

In  an  action  on  a  fire  insurance  policy,  the  preliminary  proofs 
of  loss  furnished  to  the  insurer  by  the  plaintiff  are  not  admis- 
sible in  evidence  generally,  or  for  the  purpose  of  showing  the 
fact  or  extent  of  plaintiff's  loss. 

Where  the  defendant  pleads  non  est  factum  in  an  action  on  a 
policy  of  insurance,  letters  from  the  defendant's  secretary 
containing  admissions  to  the  effect  that  the  plaintiff  held 
a  certain  policy  are  competent  evidence  to  show  that  the  pol- 
icy sued  on  was  the  act  and  deed  of  the  defendant. 

The  plaintiff  in  such  action  may  offer  evidence  to  show  that 
his  premium  note  was  not  returned  to  him  after  the  defendant 
had  refused  to  pay  the  loss  claimed. 

When  a  letter  has  been  put  in  evidence,  the  writer  of  it  may 
be  allowed  to  state  why  it  was  written. 

The  rule  limiting  the  cross-examination  of  a  witness  to  the  gen- 
eral facts  stated  on  direct  examination  must  not  be  construed 
so  as  to  defeat  the  real  object  of  the  cross-examination,  which 
is  to  elicit  all  the  facts  of  a  transaction  which  had  been  only 
partly  explained,  and  much  latitude  is  left  to  the  discretion 
of  the  trial  judge  as  to  the  proper  limits  of  the  cross-examina 
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tion.  Ill  this  case  it  does  not  appear  that  the  discretion  was 
abused. 

When  the  matter  in  dispute  is  whether  or  not  a  certain  thing 
was  done,  evidence  is  not  admissible  to  show  what  should 
have  been  done,  or  what  was  customarily  done,  under  similar 
circumstances. 

So  when  the  question  is  whether  a  certain  ii^urance  premium 
had  been  paid  at  a  certain  time  or  not,  an  agent  of  the  insurer 
cannot  be  asked  this  question,  "What  course  is  pursued  when 
a  person  comes  into  your  office  to  pay  insurance?  How  do 
you  proceed?  If  you  make  any  entries,  tell  how  you  make 
them,  and  if  you  do  anything  with  the  cash,  what  do  you  do 
w4th  it,  and  so  forth?" 

AVhen  the  question  is  whether  plaintiff's  wife  had  paid  his  in- 
surance premium  or  not,  evidence  as  to  the  existence  of  friend- 
ly or  unfriendly  relations  between  the  plaintiff  and  his  wife 
is  not  competent. 

Decided  April  1st,  1910. 

Appeal  from  the  Circuit  Court  for  Howard  County  (Fob- 
8YTHE,  J.). 

The  prayers  mentioned  in  the  opinion  of  the  Court  are  as 
follows : 

Plaintiff's  Prayers, 

(1)  The  plaintiff  prays  the  Court  to  instruct  the  jury  that 
the  undisputed  evidence  in  this  case  is  that  the  policy  of  in- 
surance declared  in  this  case  is  the  policy  of  the  defendant 
company  and  that  the  same  has  been  properly  executed  by 
said  company  and  delivered  to  the  plaintiff.     {Concede d.^ 

(2)  That  if  the  jury  believe  from  the  evidence  that  on  or 
about  January  2,  1906,  a  witness,  Matilda  V.  Ritter,  acting 
for  the  plaintiff,  called  at  the  office  of  the  collecting  agent  of 
the  defendant  company,  Wilson  and  Company,  at  Catons- 
villip,  Maryland,  and  tendered  the  premium  on  the  policy 
sued  on  in  this  case  and  that  the  said  agent,  or  his  clerk 
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received  the  money  so  tendered  for  the  purpose  aforesaid  that 
then  the  plaintiff  is  entitled  to  recover,  irrespective  of  the 
fact  as  to  whether  said  Matilda  V.  Ritter  received  a  receipt 
or  not.     (Conceded.) 

(3)  That  if  the  jury  believe  from  the  evidence  in  this 
case  that  the  plaintiff  suffered  a  loss  by  fire  on  or  about  May 
13,  1906,  and  that  the  chattels  consumed  in  said  fire  vrere 
among  those  enumerated  in  the  policgr  sued  on  in  this  case, 
as  enumerated  by  said  policy,  that  then  the  plaintiff  is  en- 
titled to  recover  such  loss,  provided  the  jury  further  find  the 
facts  submitted  in  the  plaintiff's  second  prayer.   (Conceded.) 

(4)  That  if  the  jury  find  for  the  plaintiff  in  this  case  then 
it  is  within  their  discretion  whether  to  allow  the  plaintiff 
interest  at  the  rate  of  six  per  cent,  per  annum,  which  interest 
should  start  to  run  after  ninety  days  from  the  date  of  notice 
and  proof  of  loss.     (Conceded.) 

Defendant's  Prayers. 

(1)  The  defendant  by  its  counsel,  prays  the  Court  to  in- 
struct the  jury  that  the  plaintiff  in  this  case  cannot  recover 
unless  the  jury  believe  from  the  evidence  that  the  interest 
for  the  year  1906  on  the  premium  note  of  Howard  F.  Ritter. 
given  in  connection  with  the  issuance  of  the  policy  sued  on 
in  this  case  was  paid  by  him  or  some  person  for  him,  prior  to 
the  fire,  which  occurred  May  13,  1906,  and  that  the  burden 
of  proof  is  upon  the  plaintiff  to  establish  by  the  preponder- 
ance of  evidence  that  the  payment  was  so  made.     (Granted.) 

(2)  The  defendant  by  its  ex>unsel  prays  the  C^ourt  to  in- 
struct the  jury  that  if  they  find  for  the  plaintiff  upon  the 
issues  joined  the  measure  of  damages  will  be  the  actual  value 
at  the  time  of  the  loss  of  the  various  items  of  personal  prop- 
erty included  in  the  policy,  in  no  case  exceeding  the  value  of 
such  items  as  set  out  in  the  policy  or  the  application  accom- 
panying the  policy  and  made  a  portion  of  the  same,  and  in- 
terest, in  their  discretion,  on  such  sum  at  six  per  cent,  per 
annum  from  ninety  days  after  the  occurrence  of  the  fire. 
(Coticeded.) 
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(4)  The  defendant  by  its  counsel  prays  the  Court  to  in- 
struct the  jury  that  the  burden  of  establishing  the  payment, 
prior  to  the  fire  of  the  interest  for  the  year  1906  on  the  prem- 
ium note  of  Howard  F.  Kitter,  given  as  the  basis  for  the  is- 
suance by  the  defendant  company  to  said  Howard  F.  Ritter 
of  policy  No.  26736  by  a  preponderance  of  the  testimony 
satisfactory  to  the  jury,  is  upon  the  plaintiff,  and  if  the  testi- 
mony in  this  case  is  such  as  to  leave  the  minds  of  the  jury 
evenly  balanced  as  to  whether  or  not  the  payment  of  interest 
was  made  before  the  fire,  their  verdict  should  then  be  for  the 
defendant.     (Conceded. ) 

The  cause  was  argued  before  Boyd^  C.  J.^  Briscoe. 
Pearck^  ScHMioKER,  BiTRKE,  *  Thomas,  Pattison  and 
Urxer,  JJ. 

R,  E.  L,  Smith  and  (\  \V,  Prettyman,  for  the  appellant. 

Lee  8.  Meyer  and  David  Ash  (with  whom  was  Edward 
M.  IIamm-07id  on  the  brief) ,  for  the  appellee. 

Pearce^  J.,  delivered  the  opinion  of  the  Court. 

This  action  was  brought  by  Howard  F.  Ritter  against  the 
Mutual  Fire  Insurance  Company  of  Montgomery  County, 
Maryland,  to  recover  upon  a  policy  of  insurance  issued  by 
the  latter  for  the  loss  by  fire  of  certain  personal  property  de- 
scribed therein,  and  which  was  situated  upon  a  farm  in  Bal- 
timore County,  Maryland,  belonging  to  Matilda  V.  Ritter 
the  wife  of  the  plaintiff,  who  resided  with  him  on  said  farm, 
Mrs.  Ritter  also  held  a  policy  of  insurance  issued  by  the 
same  company  for  the  protection  of  the  buildings  upon  her 
said  farm,  and  on  May  13th,  1906,  a  fire  occurred  on  the 
premises  resulting  in  the  destruction  of  certain  of  the  in- 
sured buildings  upon  Mrs.  Ritter's  farm,  and  of  certain  of 
the  chattel  property  of  the  plaintiff  insured  in  his  policy,  and 
described  in  the  proof  of  loss  furnished  by  him,  the  aggre- 
gate amount  of  s\ich  loss  being  placed  at  $515.00.     The  an- 
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nnal  payment  upon  both  these  policies,  as  upon  all  policies 
of  that  company,  were  payable  within  thirty  days  after  the 
first  Monday  in  January  in  each  year,  and  in  default  of  such 
payment,  the  policies  of  defaulting  members  are  suspended 
and  are  declared  not  binding  on  the  company  until  such  in- 
terest is  paid. 

The  amended  declaration  charged  that  in  consideration  of 
the  membership  of  the  plaintiff  in  the  defendant  company, 
and  of  the  interest  on  the  plaintiff's  premium  note  for  the 
sum  of  $60  at  a  rate  to  be  fixed  by  the  defendant  not  exceed- 
ing six  per  cent,  per  annum,  the  defendant  executed  and 
delivered  to  the  plaintiff  its  policy  of  insurance  "whereby  it 
insured  the  plaintiff,  his  executors,  administrators  or  as- 
signs, agreeably  to  the  terms  and  conditions  of  the  said  com- 
pany, for  five  hundred  and  ninety-five  dollars,  against  all  loss 
or  damage,"  etc. ;  that  the  fire  occurred  as  stated  herein,  and 
that  a  part  of  the  chattels  insured  under  said  policy  were 
totally  destroyed  by  fire,  to  the  sum  of  five  hundred  and  fif- 
teen dollars;  that  the  plaintiff  furnished  the  defendant  full 
proof  of  said  loss  and  performed  all  of  the  conditions  on  his 
part,  and  that  the  policy  was  never  cancelled,  nor  was  ^he 
loss  ever  paid,  though  the  policy  was  in  full  force  at  the 
time  the  loss  was  sustained. 

The  defendant  pleaded  four  i)leas;  the  first,  second  and 
third,  averring  in  varying  language  that  the  policy  was  sus- 
pended at  the  time  the  loss  occurred,  and  not  binding  upon 
the  company  because  of  the  plaintiff's  failure  to  pay  the  in- 
terest due  for  the  year  1906  on  his  premium  note,  within 
thirty  days  after  the  first  Monday  in  January,  1906;  and 
the  fourth  plea  was  non  est  factum.  The  plaintiff  replied  to 
the  first,  second  and  third  pleas  that  he  did  pay  said  interest 
on  his  premium  note  within  thirty  days  after  the  first  Mon- 
day in  January,  1906,  and  that  the  said  policy  was  not  sus- 
pended at  the  time  the  loss  occurred,  and  was  then  binding 
on  the  company,  and  by  way  of  replication  to  the  fourth  plea 
of  non  est  factum,  the  plaintiff  joined  l^Jsuo  thereon,  and  the 
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defendant  then  joined  issue  on  the  plaintiiFs  replications  to 
the  defendant's  first,  second  and  third  pleas. 

No  evidence  was  offered  to  support  the  plea  of  nan  est 
factum,  and  the  defendant  conceded  all  the  plaintiff's  pray- 
ers (which  will  be  set  out,  with  the  defendant's  prayers,  by 
the  Rei>orter),  the  first  prayer  of  the  plaintiff  instructing 
the  jury  that  according  to  the  undisputed  evidence  in  the 
case  the  policy  declared  on  was  the  deed  of  the  defendant 
properly  executed  and  delivered  to  the  plaintiff.  The  de- 
fendant's first  prayer  was  granted,  and  its  other  two  prayers, 
marked  second  and  fourth,  were  conceded.  There  being  no 
exceptions  to  the  ruling  on  the  prayers,  these  need  not  be 
further  considered. 

It  thus  appears  from  the  pleadings  and  all  the  evidence 
that  the  only  issue  of  fact  in  the  case  is  whether  the  interest 
upon  the  plaintiff's  premium  note  was  paid  within  thirty 
days  from  the  first  Monday  of  January,  1906.  Nineteen 
exceptions  were  taken  to  rulings  on  the  evidence,  of  which 
the  fourteenth  was  abandoned  at  the  argument  in  this  Court, 
but  the  others  remain  for  consideration. 

The  interest  upon  plaintiff's  premium  note  for  the  year 
1906  was  $2.47,  and  that  upon  Mrs.  Ritter's  premium  note 
for  the  same  year  was  $4.43,  the  two  amounts  aggregating 
$6.90  and  both  were  payable  within  thirty  days  after  the  first 
Monday  in  January,  1906,  to  the  company's  agents,  John  S. 
Wilson  &  Co.,  at  their  place  of  business  at  Catonsville,  Bal- 
timore County.  The  secretary  of  the  company,  Mr.  Far 
quhar,  testified  that  a  receipt  for  each  policy  is  sent  to  the 
agent  authorized  to  receive  the  annual  interest  thereon,  and 
that  there  is  never  made  more  than  one  receipt  in  each  year 
for  any  one  policy,  and  these  are  sent  out  about  the  last  of 
December,  and  the  agents  are  required  to  account  for  and 
remit  all  such  collections  sometime  in  February,  and  that 
such  receipts,  both  for  the  plaintiff's  interest,  and  for  Mrs. 
Ritter's,  were  sent  to  John  S.  Wilson  &  Co.,  for  the  year 
1906,  before  January  1st,  1906;  that  each  receipt  has  a  stub 
attached  showing  the  name  of  the  insured,  the  number  of  the 
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policy,  the  amount  of  interest  due,  and  the  place  where  pay- 
able, and  that  upon  payment  the  agent  delivers  the  receipt 
to  the  insured,  and  returns  to  the  company  the  stub,  after 
filling  in  date  of  payment ;  but  if  not  paid  the  agent  return.^ 
both  stub  and  receipt.  He  further  testified  that  John  S.  Wil- 
son returned  to  the  company  Mrs.  Ritter's  stub  for  1906. 
but  not  her  receipt,  and  accounted  for  her  interest,  but  did 
not  account  for  plaintiff's  interest,  and  did  return  both  his 
receipt  and  stub,  and  the  papers  so  returned  were  offered  and 
admitted  in  evidence,  the  following  being  copies  thereof: 


Stub. 


Howard  F.  Ritter 


Policy  No.  26736 
Amount  due  $2.47 


Payable  to  Catons. 


Paid 


1906 


FIRST    PAPBB. 

Policy  26736  Receipt  attached. 

Received  of  Howard  F.  Ritter  the 
sum  of  $2.47  for  annual  interest  due 
on  premium  note  given  by  the  above 
named  and  held  by  the  Mutual  Fire 
Insurance  Company  of  Montgomery 
County,  Md.,  and  payable  in  advance 
before  the  expiration  of  the  month  of 
January,  1906,  continuing  said  insur- 
ance for  the  year  1906,  subject  to  the 
terms  and  conditions  of  the  policy. 
Paid  1906. 

Allan  Farquhar,  Treasurer. 


SECOND   PAPER. 

Stub. 
Matilda  V.  Ritter. 
Policy  Xo.  39302 
Amount  due  $4.43 
Payable  to  Catons. 
Paid,  Jan.  2,  1906. 

Mr.  Farquhar  also  testified  that  either  he  or  B.  T).  Palmer 
received  all  interest  paid  on  premium  notes,  and  that  he  re- 
ceived no  interest  for  plaintiff  for  1906,  though  he  could 
not  say  of  his  own  knowledge  that  none  was  paid  to  John  S. 
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Wilson  &  Co.  for  plaintiff,  but  that  payment  of  plaintiff's 
loss  was  refused  because  the  company's  officers  believed  his 
interest  for  1906  had  never  been  paid,  while  Mrs.  Ritter's 
loss  was  paid,  because  they  knew  her  interest  for  1906  had 
been  paid.  Mr.  Palmer  also  testified  he  had  received  no 
interest  for  plaintiff  for  1906.  Mrs.  Ritter  testified  that  on 
January  2nd,  1906,  she  went  to  the  office  of  John  S.  Wilson 
&  Co.  to  pay  her  interest  as  she  had  been  accustomed  to  do 
for  30  years,  and  also  to  pay  plaintiff's  interest,  at  his  re- 
quest, and  took  with  her  the  receipts  for  the  interest  on  both 
policies  for  1905,  and  that  plaintiff  gave  her  $10  out  of 
which  to  pay  the  interest.  She  »aid  she  was  waited  on  by 
one  of  the  clerks,  whom  she  could  not  identify,  and  that  she 
said  to  him,  **I  came  to  pay  my  policies,"  and  handed  him 
the  ten  dollar  bill  given  her,  together  with  the  two  receipts 
for  1905,  and  the  clerk  gave  her  two  one  dollar  bills  and 
some  change  out  of  the  $10;  that  she  did  not  count  the 
change,  and  did  not  know  whether  it  was  as  much  as  a  dollar 
or  not,  that  she  did  not  remember  what  the  clerk  said,  nor 
whether  there  were  three  or  four  receipts  handed  her  with 
the  change,  but  she  produced  when  testifying,  the  two  re- 
ceipts for  1905;  that  upon  her  return  home  she  placed  all 
the  papers  she  received  from- the  clerk  in  a  box  in  a  room  up- 
staii-s,  and  when  the  fire  occurred  the  box  with  other  things 
was  thrown  out  in  the  road  and  was  recovered  a  few  days 
later;  that  after  the  fire  she  found  the  receipt  for  her  own 
interest  for  1906  but  could  not  find  the  receipt  for  plaintiff's 
interest,  but  that  she  positively  knew  she  had  paid  the  inter- 
est on  both  policies. 

Howard  B.  Wilson,  a  member  of  the  firm  of  John  S.  Wil- 
son &  Co.,  in  January,  1906,  identified  a  book  shown  him,  as 
the  book  in  which  the  firm  entered  all  money  received  by  it 
for  interest  on  policies  issued  by  defendant,  and  that  an  entry 
therein  of  $4.48  paid  January  2nd,  1906,  by  Mrs.  Ritter 
was  in  his  handwriting,  though  he  did  not  remember  the 
payment  nor  the  making  of  the  entry,  but  thai  ''he  hiew 
from  the  course  of  hvsiness  of  John  S,  Wilso7^  &  Co.,  and  the 
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entry  in  the  book,  that  the  entry  of  $4.43  Matilda  V,  Ritter/^ 
teas  coincident  with  the  payment  of  the  money,  and  that  he 
can  tell  from  the  entry  in  the  hook  and  said  course  of  busi- 
ness how  rrmch  money  Mrs.  Bitter  paid  him  on  January  2, 
1906,  on  account  of  insurance  premium."  He  also  testified 
that  the  entry,  "January  2nd,  1906,"  on  the  stub  of  Mr^. 
Ritter'a  receipt  for  1906  returned  to  the  company  was  in  his 
handwi-iting.  He  also  testified  that  from  the  course  of  busi- 
ness in  their  office  and  the  entry  in  the  book  above  mentioned 
and  on  the  stub  of  Mrs.  Bitterns  receipt  that  she  did  not  pay 
him  on  January  2nd,  1906,  the  interest  then  due  on  plain- 
tiffs policy. 

Mr.  Tschiffely,  defendant's  adjuster,  testified  that  when 
he  went  to  the  Ritter  farm  to  adjust  Mrs.  Bitter's  loss,  plain- 
tiff asked  him  what  they  were  going  to  do  about  his  loss,  and 
that  he  replied  that  the  company  was  not  liable  for  that  be- 
cause his  interest  had  not  been  paid ;  that  witness  asked  Mrs. 
Ritter  what  amount  she  had  paid,  and  she  said  four  dollars 
and  some  cents,  and  he  told  her  that  was  just  enough  to  pay 
hers;  that  she  then  asked  how  much  she  would  have  to  pay 
to  cover  both,  and  he  told  her  $6.90,  and  she  then  said :  "T 
gave  them  a  ten  dollar  bill,  and  they  gave  me  $3.00  and 
some  change  that  he  su^ested  to  plaintiff"  that  they  telephone 
Mr.  Wilson  about  it,  and  that  on  the  way  to  the  telephone  in 
a  neighbor's  house,  and  out  of  the  presence  of  Mrs.  Ritter, 
plaintiff  said :  "It  aint  worth  while  to  call  up  Mr.  Wilson  ;*  I 
know  that  insurance  has  not  been  paid ;  my  wife  and  1  don't 
get  along  well  together,  and  she  did  this  to  spite  me;  she  did 
it  once  before."  He  also  testified  to  other  matters  tending 
to  discredit  the  testimony  of  Mr.  and  Mrs.  Ritter  but  it  is 
unnecessary  to  encumber  this  opinion  with  any  reference  to 
them  further  than  to  say  that  both  Mr.  and  Mrs.  Ritter  were 
called  in  rebuttal  and  both  positively  denie<l  making  any  of 
the  statements  offered  by  Mr.  Tschiffely  to  discredit  them, 
and  ])laintiff  positively  denied  making  to  Mr.  Tschiffely  the 
statement  above  set  out  that  he  knew  his  interest  had  not 
been  paid,  that  he  and  his  wife  did  not  get  along  well  and 
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she  did  that  to  spite  him.  All  this  conflicting  evidence  went 
to  the  jury  for  its  consideration. 

The  first  exception  was  to  the  introduction  in  evidence,  "of 
the  policy  for  the  reason  as  alleged  by  the  defendant,"  that  it 
was  neither  in  haec  verba,  nor  in  legal  effect  the  contract  set 
out  in  the  declaration.  The  language  of  the  policy  is  "do 
insure  the  said  H.  F.  Ritter  agreeably  to  the  terms  and  con- 
ditions of  the  said  company  hereunto  annexed,  to  the  amount 
of  $595,"  while  the  language  of  the  declaration  is  "did  in- 
sure said  plaintiff  agreeably  to  the  terms  and  conditions  of 
said  company  for  five  hundred  and  ninety-five  dollars." 

In  determining  questions  of  alleged  vaiiance  between  the 
allegations  and  the  proof,  it  is  essential  to  keep  in  mind  the 
reason  and  object  of  the  rule  that  the  allegata  and  the  pro- 
hcUa  must  correspond,  and  this  reason  and  object  is  stated 
thus  in  22  Etic.  of  PI  &  Pr.,  page  537 :  "This  rule  is  in- 
tended to  answ(»r  the  double  ])urpose  of  distinctly  and  spe- 
cifically advising  the  opposite  party  of  what  he  is  called  upon 
to  answer,  so  as  to  enable  him  properly  to  make  out  his  case 
and  to  prevent  being  taken  by  surprise  in  the  testimony  at 
the  trial,  and  of  preserving  an  unerring  record  of  the  cause 
of  action  as  a  protection  against  another  proceeding  based 
upon  the  same  cause;  and  however  harsh  and  technical  may 
have  been  the  applieaticm  of  this  rule  at  common  law,  and  in 
earlier  times,  it  is  now  undeniably  true  that  only  substantial 
and  material  variances  between  the  pleadings  and  the  proof 
will  be  regarded."  22  Enc.  PI  &  Pr.,  541.  This  Court  said 
in  Cool'  V.  Gilh  83  Md.  193:  ^"The  strict  rule  that  once  pre- 
vailed has  been  veiy  much  relaxed  for  the  purposes  of  justice, 
even  in  actions  ex  contractu,  where  the  rule  is  more  rigidly 
enforced  than  in  actions  ex  delicto  and  although  tGe  probata 
must  still  conform  to  the  allegata,  it  is  sufficient  if  the  sub- 
stance of  the  issue  be  proved.  "  *  *  The  terms  of  the  contract 
sued  on  must  be  substantially  proven  as  alleged  so  as  not  to 
take  the  defendant  by  surprise,  and  also  to  protect  him  from 
an(>ther  snit  on  the  same  cause  of  action." 

Tested  bv  such  construction  of  the  rule  we  cannot  discover 
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any  error  in  the  ruling  of  the  Court  admitting  the  policy  in 
evidence.  The  undisputed  testimony  is  that  the  plaintiff 
held  but  one  policy  in  the  defendant  company.  The  declara- 
tion alleges  that  the  policy  sued  on  is  No.  26736,  and  the 
policy  oifered  in  evidence  is  Xo.  26736.  The  receipt  and 
stub  offered  by  the  defendant  and  admitted,  shows  that  the 
policy  was  Xo.  26736  and  was  issued  to  the  plaintiff  and  the 
defendant  must  be  taken  to  know  the  terms  and  conditions  of 
its  own  policies  framed  under  its  directions  not  for  a  single 
individual,  but  for  all  its  members,  embracing  many  thou- 
sand persons  as  shown  by  the  number  of  this  policy.  How 
then  could  it  be  taken  by  sui'prise  as  to  what  it  is  called  on  to 
answer,  or  how  to  prepare  the  defense  ?  It  had  only  to  turn 
to  its  books  to  see  what  were  the  terms  of  policy  No.  26736 
and  to  have  full  and  exact  information  as  to  its  liability  for 
the  plaintiff's  claim.  Nor  could  it  be  subjected  to  a  second 
recovery  for  the  same  cause  of  action. 

The  declaration  stated  that  policy  No.  26736  was  issued 
May  25th,  1894,  and  the  policy  offered  was  issued  on  that 
day.  The  declaration  stated  the  fire  which  caused  the  loss 
occurred  on  May  13th,  1906,  and  the  undisputed  evidence 
shows  that  was  true.  The  policy  set  out  in  detail  the  article^ 
insured,  and  the  insured  value  of  each  article.  The  plaintiff 
could  not  split  up  the  cause  of  action,  and  therefore  a  recov- 
ery in  that  suit  for  any  amount  would  bar  a  future  recovery 
for  any  article  destroyed  or  damaged  by  that  fire,  though  in- 
advertently not  claimed  nor  allowed  in  that  suit. 

The  defendant  would  have  an  "unerring  record"  in  that  as 
a  complete  protection  against  any  other  recovery  upon  policy 
No.  26736. 

We  do  not  consider  it  necessary  to  further  discuss  this  ex- 
ception, though  it  would  not  be  diflBcult  in  our  opinion,  apart 
from  the  reasons  we  have  given,  to  show  that  under  the  lan- 
guage of  this  policy  even  a  technical  variance  could  only  be 
predicated  upon  strained  verbal  refinement. 

The  6th  exception  was  to  the  admission  in  evidence  of  the 
written  application  for  the  policy  of  insurance,  and  as  the 
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policy  declares  the  application  to  be  a  part  of  the  policy,  it 
follows  from  what  we  have  just  said  that  there  was  no  error 
in  admitting  it. 

The  9th  exception  was  to  the  admission  in  evidence  of  the 
proof  of  loss.  In  this  we  think  there  was  error.  In  Insur- 
ance Company  v.  Doll,  35  Md.,  this  Court  through  Judge 
Alvey,  said:  "Preliminary  proofs  as  such  are  not  per  se 
evidence  to  the  jury  of  the  plaintiffs  loss.  They  consist  of 
the  ex  parte  statements  of  the  plaintiff  himself,  and  he  is  not 
allowed  by  any  rule  of  evidence,  such  facility  of  furnishing 
evidence  in  his  own  behalf.  *  *  *  If,  in  any  case  it  be  neces- 
sary to  lay  the  preliminary  proofs  before  the  jury,  they 
should  he  cautioned  against  considering  them  as  evidence  of 
the  fact  or  exteni  of  the  plaintiff's  loss.  But  in  this  case 
such  proofs  were  allowed  to  be  read  in  evidence  generally  and 
without  any  restriction  the  jury  being  left  to  consider  them 
as  they  thought  proper."  The  same  ruling  was  made  in 
Modern  Woodmen  v.  Cecil,  108  Md.  365.  So  in  the  case 
before  us  the  proof  of  loss  was  admitted  generally  and  with- 
out restriction  or  caution  of  any  kind.  If  we  could  clearly 
sec  that  no  injury  was  worked  thereby  to  the  defendant,  we 
should  not  reverse  for  that  error,  but  we  think  the  defend- 
ant's counsel  have  made  it  clear  in  their  brief,  that  there  was 
concurrence  of  error  and  injury. 

The  proof  of  loss  upon  the  items  claimed  therein,  upon  the 
basis  of  valuation  prescribed  by  the  policy  aggregated  $515. 
The  verdict  rendered  on  September  25th,  1909,  was  for 
$610.50.  Tender  the  appellant's  second  prayer,  the  jury  were 
instnicted  that  the  measure  of  damages  would  be  the  actual 
value  at  the  time  of  the  loss,  of  the  several  items  in  the  policy 
not  exceeding  the  values  set  out  in  the  policy,  with  interest 
in  their  discretion  at  six  per  cent,  from  ninety  days  after  the 
fire.  Calculating  interest  on  $515  from  August  13th,  1906. 
ninety  days  after  the  date  of  the  fire,  to  September  25th, 
1909,  the  date  of  the  verdict,  and  adding  it  to  the  $515  item- 
ized in  the  proof  of  loss,  the  result  is  $610.50,  the  exact 
amount  of  the  verdict,  thus  making  dear  that  the  verdict 
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was  founded  on  the  proof  of  loss.  Now  if  the  testimony  of 
the  plaintiff  delivered  at  the  trial  when  subject  to  cross-ex- 
amination, agreed  exactly  as  to  the  items  of  loss,  with  the 
proof  of  loss,  the  error  would  not  be  reversible  eiror,  nor 
would  it  be,  if  the  amount  -of  the  verdict  were  less  than  the 
insured  value  of  the  items  of  loss  proved  by  the  plaintiff  at 
the  trial;  but  an  examination  of  his  oral  testimony  shows 
that  allowing  every  item  of  loss  then  proved  hy  him  at  the 
value  named  in  the  policy,  and  also  allowing  for  small 
amounts  of  seed  com,  timothy  seed  and  garden  seed,  valued 
by  him  at  $17.00  and  classed  as  grain,  which  was  an  insured 
item,  and  also  allowing  $10  for  straw,  classed  as  hay,  and 
$18.00  for  41/^  tons  of  hay  at  his  estimate  of  value,  the  total 
loss  would  be  $362  instead  of  $515,  a  difference  of  $153. 

We  cannot  treat  such  an  error,  directly  due  to  the  admis- 
sion of  the  proof  of  loss,  as  harmless  error,  since  upon  no 
other  basis  than  the  proof  of  loss  could  the  verdict  that  was 
rendered  have  been  founded. 

The  2nd,  3rd,  4th  and  5  th  exceptions  go  to  the  admission 
in  evidence  of  certain  letters  of  the  appellant's  secretary, 
Mr.  Farquhar,  four  in  number,  one  addressed  to  plaintiff, 
two  to  Mrs.  Ritter,  and  one  of  Mr.  Meyer,  plaintiff's  attor- 
ney at  that  time.  Each  of  these  letters  had  special  reference 
to  the  plaintiff's  loss  in  this  case,  and  each  of  them  contained 
an  explicit  admission  that  the  plaintiff  held  policy  No. 
26736  in  that  company  and  under  the  plea  of  non  est  factum 
we  think  they  were  properly  admitted  for  the  purpose  of 
showing  that  the  policy  sued  on  was  the  deed  of  the  defend- 
ant. These  letters  were  objected  to  generally  as  tending  to 
prove  nothing  material  to  the  issues  in  the  case,  and  if  any 
restriction  was  desired  by  defendant,  it  should  have  been 
asked  for  on  some  special  ground,  that  a  proper  direction 
might  be  given  as  to  the  purpose  for  which  they  were  ad- 
mitted. 

We  find  no  error  in  the  seventh  exception  in  allowing  plain- 
tiff to  prove  by  Mr.  Farquhar  that  his  premium  note  had  not 
been  returned  to  him  after  the  defendant  refused  to  pay  the 
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loss,  because  the  allej^ed  failure  to  pay  the  interest  on  the 
policy  for  1906  released  the  company  from  liability.  The 
jury  were  entitled  to  consider  that  fact  in  connection  with  all 
the  other  facts  in  evidence. 

There  was  no  error  in  the  eighth  exception  in  allowing 
Mrs.  Ritter  to  be  asked  why  she  wrote  the  letter  of  June  8th, 
1906,  which  the  defendant  offered  in  evidence.  It  was  held 
in  Jarrell  v.  Young,  105  Md.  285,  that  where  evidence  has 
been  given  of  the  performance  of  any  act  the  party  perform- 
ing it  may  testify  as  to  his  motives  and  intention  in  doing 
the  act,  except  in  cases  where  the  law  imputes  a  certain  in- 
tent from  the  act.  Moreover  Mrs.  Ritter  had  previously, 
without  objection,  given  the  same  precise  reason  for  writing 
this  letter,  which  she  gave  in  reply  to  the  question  objected 
to,  so  that  even  if  held  error,  it  would  be  harmless  error. 

The  10th,  11th  and  12th  exceptions  involve  the  same  prin- 
ciple and  may  be  considered  together.  In  the  tenth  the  de- 
fendant's counsel  was  not  allowed  to  ask  the  plaintiff  on 
cross-examination  if  he  and  his  wife  had  not  discussed  the 
question  of  the  payment  of  his  interest  for  1906,  before  the 
adjuster  called  at  their  house,  the  plaintiff  having,  on  his 
examination  in  chief,  given  testimony  tending  to  show  that 
his  first  intimation  he  had  that  the  payment  of  his  interest 
was  disputed  was  derived  from  the  adjuster  at  that  time.  It 
will  be  seen  that  later  in  his  cross-examination,  the  plaintiff 
testified  that  he  and  his  wife  were  not  discussing  that  ques- 
tion when  the  adjuster  came  and  that  they  had  never  dis- 
cussed it,  so  that  if  there  was  error  in  this  exception  it  was 
again  harmless  error,  lender  the  eleventh  exception  the 
plaintiff,  still  under  cross-examination,  was  not  allowed  to 
be  asked  whether  his  wife,  on  her  return  from  John  S.  Wil- 
son &  Co.  on  January  2nd,  1900,  had  given  him  a  receipt 
for  payment  of  his  interest.  lie  had  not  been  asked  anything 
about  a  receipt  on  his  direct-examination,  nor  was  Mrs.  Rit- 
ter asked  if  she  gave  him  a  receipt.  She  had  previously 
said  she  put  all  the  papers  she  received  from  Wilson  &  Co. 
in  a  box  upstairs,  and  had  not  given  a  receipt  to  him  for  that 
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payment.  The  question  was  refused  upon  the  ground  that  it 
was  not  proper  cross-examination.  In  the  twelfth  exception 
the  plaintiif  was  shown  on  cross-examination  a  letter  dated 
June  4th,  1906,  addressed  to  the  defendant,  referring  to  the 
question  of  the  payment  of  this  interest,  signed  "H.  F.  Rit- 
ter,  W.,"  and  he  was  asked  if  the  signature  was  his.  He  re- 
plied it  was  not,  and  that  he  knew  nothing  of  it,  and  had  no 
recollection  of  authorizing  anyone  to  write  such  a  letter — 
and  that  his  stepscm  was  named  Wiedemeyer  but  that  he  was 
not  familiar  with  his  writing.  He  was  then  asked  if  he  did 
not  upon  a  former  trial  of  this  case  admit  on  the  stand  that 
the  letter  was  his,  signed  by  him  or  for  him  at  his  direction, 
and  an  objection  to  the  question  was  sustained  on  the  ground 
that  it  was  not  proper  in  cross-examination.  In  Black  v. 
Bank  of  Westminister,  96  Md.  424,  we  cited  Jones  on  EH- 
dence,  sec.  821,  to  the  effect  that  the  rule  limiting  the  cross- 
examination  to  the  general  facts  stated  on  the  direct  exami- 
nation must  not  be  so  construed  as  to  defeat  the  real  object 
of  the  cross-examination  which  is  to  elicit  the  whole  truth  of 
transactions  only  partly  explained,  and  that  in  such  cases 
much  must  be  left  to  the  discretion  of  the  presiding  judge, 
and  we  are  not  prepared  to  say  that  the  trial  judge  who  ob- 
served the  course  of  the  whole  trial  abused  the  discretion 
committed  to  him  in  ruling  upon  these  questions. 

In  the  thirteenth  exception,  the  witness  Wiedemeyer  was 
asked  if  he  had  a  conversation  with  Mr.  Crosby,  an  agent  of 
defendant,  about  the  alleged  non-payment  of  plaintiff's  in- 
terest, and  an  objection  to  this  question  was  sustained,  but 
the  record  shows  nevertheless  that  the  witness  did  then  an- 
swer the  question  and  gave  a  coversation  with  Crosby  on  that 
subject.    That  exception  therefore  is  of  no  importance. 

The  fourteenth  exception  was  abandoned. 

The  fifteenth  exception  was  to  the  refusal  to  allow  Mr. 
Freund  a  member  of  the  firm  of  Wilson  &  Co.  to  answer  this 
question :  "What  course  is  pui^sued  when  a  person  comes  into 
your  office  to  pay  insurance ;  how  do  you  proceed  ?  If  you 
make  any  entries  tell  how  you  make  them — and  if  you  do 
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anything  with  the  cash,  what  do  you  do  with  it,  etc.,"  It 
can  hardly  be  necessary  to  say  that  we  cannot  sanction  the 
proof  of  a  disputed  question  as  to  what  was  done,  by  proof 
of  what  should  have  been  done  or  was  customarily  done  in  a 
given  case. 

In  the  sixteenth  exception  Howard  B.  Wilson,  a  member 
of  the  firm  of  Wilson  &  Co.,  in  1906  having  said  that  he  was 
familiar  with  the  course  of  business  as  to  collection  of  these 
payments  upon  policies  was  asked  to  state  that  course  in  de- 
tail, and  he  was  not  allowed  to  answer. 

In  the  seventeenth  exception  the  same  witness  was  not  al- 
lowed to  answer  the  following  question,  "are  you  able  to  say 
from  your  knowledge  of  the  course  of  business  in  your  office 
at  that  time  whether  the  entry  made  by  you  (being  an  entry 
hf  witness  of  the  payment  of  $4.43  January  2nd,  1906,  as 
paid  by  Mrs.  Ritter  on  her  policy)  covers  all  the  money  paid 
you  by  Mrs.  Ritter  on  that  occasion  ?" 

In  the  eighteenth  exception  the  question  to  the  same  wit- 
ness which  was  refused  was,  "can  you  say  from  the  course  of 
business  in  your  office  and  the  entry  on  thiq  book  which  is 
in  evidence  (being  the  same  entry  referred  to  in  the  previous 
question)  and  from  what  you  have  testified  to  as  its  being 
made  at  the  same  time  the  payment  was  made,  how  much 
money  Mrs.  Ritter  paid  you  on  January  2nd,  1906  ?" 

What  we  have  said  of  the  fifteenth  exception  is  ap- 
plicable to  the  16th,  l7th  an  J  18th,  and  would  seem  to  be  con- 
clusive of  the  correctness  of  these  rulings,  but  this  witness 
had  stated  just  before  the  I7th  exception  was  taken,  as  we 
have  heretofore  shown  from  the  record,  that  he  could  tell 
from  the  course  of  business  and  from  the  entry  referred  to 
as  made  by  him  how  much  money  Mrs.  Ritter  paid  him  on 
January  2nd,  1906 ;  and  he  had  stated  just  before  the  19th 
exception  was  taken  that  he  could  say  from  the  course  of 
business  and  from  the  entry  mentioned  whether  Mrs.  Ritter 
paid  him  on  January  2nd,  1906,  the  interest  on  plaintiflPs 
policy  then  due  and  that  she  did  not  pay  it. 
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The  defendant  thus  had  every  benefit  that  it  could  have 
received  if  each  of  these  questions  had  been  allowed. 

In  the  nineteenth  exception  the  witness  Grenninger  was 
asked  whether  he  knew  anything  about  the  domestic  rela- 
tions of  the  plaintiff  and  his  wife,  and  whether  they  had  been 
amicable  or  otherwise,  and  this  was  not  allt^wed.  However 
offered,  whether  generally,  or  to  confirm  the  witness  Tschuf- 
feley,  we  should  require  high  authority  before  admitting 
testimony  of  that  character  in  an  issue  like  the  present,  and 
no  authority  has  been  produced.  For  the  error  in  the  ad- 
mission of  the  proof  of  loss  the  judgment  must  be  reversed. 

JudgitierU  reversed  with  costs  to  the  appel- 
lant above  and  below,  and  new  trial 
awarded. 


THE  STATE  OF  MARYLAND,  TO  THE  USE  OF  THE 

COUNTY  COMMISSIONERS  OF  PRINCE 

GEORGE'S  COUNTY  vs.  THE  BALTI- 

MORE  AND  OHIO  RAILROAD 

COMPANY. 

Constitutional  Law — Enacting  Clause  of  Statute — Special  Law 
Relating  to  Subject  Regulated  hy  Existing  General  Law, 

Constitution,. Art.  3,  sec.  29,  directs  that  "the  style  of  all  laws 
of  this  State  shall  be,  Be  it  enacted  by  the  General  Assembly 
of  Maryland.*'  Held,  that  his  provision  is  directory  and  not 
mandatory,  and  that  an  Act  of  the  Le^slature  in  which  the 
words  %y  the  Gteneral  Assembly  of  Maryland"  are  omitted 
after  the  words  *TBe  it  enacted,"  is  not  thereby  rendered  void. 

A  special  law  is  one  that  relates  to  particular  persons  or  things 
of  a  class  as  distinguished  from  a  general  law  which  applies 
to  all  persons  or  things  of  a  class. 


Digitized  by 


Google 


180      PRINCE  GEORGE'S  CO.  vs.  B.  &  O.  R  CO. 

Opinion  of  tlie  Court.  [118 

Constitution,  Art.  3,  sec.  33,  provides  that  the  Greneral  Assembly 
shall  pass  no  special  law  for  any  case  for  which  provision 
has  been  made  by  an  existing  general  law.  Code,  Art.  23. 
sec.  283,  contains  general  provisions  prescribing  the  condi- 
tions under  which  railroad  companies  throughout  the  State 
may  be  required  by  County  Commissioners  to  protect  the 
highways  crossing  the  railroad  track,  at  grade,  by  flagmen, 
or  safety  gates,  or  electric  bells,  etc.  The  Act  of  1908,  Chap. 
398,  directed  that  a  certain  railroad  company  should  erect 
and  maintain  safety  gates  with  flagmen  at  two  designated 
crossings  of  its  tracks  in  a  certain  county  under  a  daily  pen- 
alty for  failure  to  comply  with  the  Act.  In  an  action  by  the 
County  Commissioners  to  recover  the  penalties,  held,  that  this 
Act  of  1908  is  unconstitutional  and  void,  because  it  is  a  spe- 
cial law  making  particular  provisions  for  two  railway  cross- 
ings of  the  same  kind  as  provided  for  in  the  general  law  then 
in  force. 

Decided  April  20th,  1910, 

Appeal  from  the  (Mrcuit  Court  for  Prince  George's  County 
(Bbiscoe,  C.  J.). 

The  cause  was  argued  before  I^oyd.  C.  J.,  Sciimucker. 
Bi'RKK  and  Thomas,  JJ. 

Villmore  BenJl,  for  the  appellant,  submitted  the  cause  i)\\ 
his  brief. 

Jafi,  A,  C.  Bond,  for  the  a])pe]lee. 

Thomas,  J.,  delivered  the  opinion  of  the  Court. 

This  suit  was  brought  in  the  name  of  the  State  of  Mary- 
land to  the  use  of  the  County  Commissioners  of  Prince 
George's  County,  against  the  Baltimore  and  Ohio  Railroad 
Company,  to  recover  fines  to  the  amount  of  eight  hundred 
and  fifty  dollars,  for  the  failure  of  the  defendant  to  comply 
with  the  provisions  of  the  Act  1908,  Chapter  398,  requiring 
the  company  to  erect  and  maintain  safety  gates  and  to  keep 
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flagmen  at  certain  public  road  crossings  in  said  county.  The 
Act  is  as  follows : 

Section  1.  Be  it  enacted.  That  the  Baltimore  and  Ohio 
Railroad  be  and  it  is  hereby  required  within  thirty  days 
after  the  passage  of  this  Act,  to  erect  and  maintain  safety 
gates  at  "Riversdale"  and  "Mistletoe  Springs,"  in  Prince 
George's  County,  where  the  county  roads  of  said  county  cross 
the  tracks  of  said  railroad  company  at  said  places,  and  to 
cause  a  flagman  to  be  stationed  at  each  of  said  crossings  be- 
tween the  hours  of  6  o'clock  A.  M.  and  9  o'clock  P.  M.  to 
operate  said  gates  and  to  warn  persons  using  said  crossings 
of  the  approach  of  trains  upon  said  railroad. 

SecticMi  2.  And  he  it  enacted,  That  the  said  Baltimore  and 
Ohio  Railroad  Company  shall  be  liable  to  pay  a  fine  of 
twenty-five  dollars  for  each  and  every  day  it  shall  fail  to 
comply  to  the  provisions  of  the  preceding  section,  said  fine 
to  be  reserved  {doubtless  meamng  recovered),  in  the  name 
of  the  State  of  Maryland  to  the  use  of  the  County  Commis- 
sioners of  Prince  George's  County,  in  the  Circuit  Court  of 
the  said  county  or  before  a  justice  of  the  peace  thereof,  when 
the  amount  of  said  fines  does  not  exceed  the  jurisdiction  of 
the  justice  of  the  peace,  and  when  collected  to  be  paid  in  the 
road  fund  of  said  county,  and  in  any  such  proceedings  serv- ' 
ice  upon  a  ticket  agent  of  said  company  shall  be  sufficient 
service  upon  said  railroad  company. 

Section  3,  provides  that  the  Act  shall  take  effect  from  the 
date  of  its  passage.  It  was  approved  A]>ril  6,  1908,  and  the 
declaration,  which  sets  out  the  provisic  ns  of  the  Act,  alleges 
that  the  defendant  neglected  and  refused  to  erect  aud  main- 
tain safety  gates  and  to  cause  flagmen  to  be  stationed  at  said 
crossings  for  thirty-four  days,  fi'om  the  6th  day  of  May, 
1908,  to  the  time  of  the  bringing  of  the  suit,  and  that  by  rea- 
8<Hi  thereof  the  defendant  became  and  is  indebted  to  the 
plaintiff  in  the  sum  of  eight  hundred  and  fifty  dollars.  The 
defendant  demurred  to  the  declration,  the  Court  below  sus- 
tained the  demuri'er  and  gave  judgment  for  the  defendant, 
and  from  that  judgment  the  plaintiff  has  ap})ealed. 
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The  appellee  contends  that  the  Act  is  unconstitutional, 
first,  because  of  the  omission  from  the  enacting  clause  of  the 
words  "by  the  General  Assembly  of  Maryland,"  and,  sec- 
ondly, because  it  is  a  special  law  for  a  case  for  which  pro- 
vision is  made  by  an  existing  general  law. 

1.  Section  29  of  Article  3  of  the  Constitution  of  Mary- 
land, directs  that  "The  style  of  all  laws  of  this  State  shall 
be,  ^Be  it  enacted  by  the  General  Assembly  of  Maryland.' " 
The  effect  of  this  provision  of  the  Constitution  was  carefully 
considered  in  the  case  of  McPherson  v.  Leonard,  29  Md. 
377,  where  it  was  held  to  be  directory  and  not  mandatory. 
In  that  case,  as  in  this,  the  words  "by  the  General  Assembly 
of  Maryland"  were  omitted  from  the  Act,  and  Judge  Brent, 
speaking  for  the  majority  of  the  Couit,  said :  "We  have  very 
carefully  considered  and  anxiously  weighed  and  examined 
the  question  now  before  us,  and  cannot  r^ard  the  provision 
requiring  the  words,  "by  the  General  Assembly  of  Mary- 
land," to  be  in  the  enactment  of  a  law,  as  otherwise  than 
directory  to  the  Legislature  to  secure,  as  we  have  before 
said,  uniformity  in  the  laws.  They  certainly  are  not  of  the 
essence  of  the  law.  They  furnish  no  aid  in  its  construction, 
and  its  provisions  are  as  clear  and  intelligible  without  them, 
as  they  would  be  with  them."  He  further  said :  "Being  satis- 
fied that  the  words  'by  the  General  Assembly  of  Maryland' 
are  not  of  the  essence  and  substance  of  a  law,  but  their  use 
directory  only  to  the  Legislature,  we  cannot,  because  of  their 
omission  from  the  enactment,  declare  the  law  in  question  un- 
constitutional and  void." 

It  is  urged,  however,  by  learned  counsel  for  the  appel- 
lee, that  McPherson  v.  Leonard  was  overruled  in  Archer  et 
al.  V.  Stale,  74  Md.  448,  but  in  the  very  recent  case  of  Postal 
Tel  Co.  V.  State,  110  Md.  608,  which  was  decided  after  the 
ruling  of  the  learned  Court  below  on  the  demurrer  in  this 
case,  and  where  the  Court  was  considering  the  same  pro- 
vision of  the  Constitution,  we  held  that  McPherson  v.  Leon- 
ard "had  not  been  overruled,  modified  or  questioned."  Chief 
Judge  Boyd,  referring  to  Archer's  Case,  said :  "The  expres- 
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sion  used  by  Judge  Miller/  in  a  case  which  in  no  wise  in- 
volved the  construction  of  this  particular  clause,  cannot  be 
held  to  have  overruled  McPherson  v.  Leonard.  Judge  Brent, 
in  delivering  the  opinion  in  that  case,  referred  to  the  fact 
that  a  number  of  laws  had  been  found  upon  the  statute  books 
of  the  State  from  1777  to  1864  involving  important  rights, 
and  the  brief  of  the  counsel  for  McPherson  cited  a  number 
from  which  the  words  *by  the  General  Assembly  of  Mary- 
land* had  been  omitted,  and  during  the  forty  years  since  that 
decision  there  have  doubtless  been  others.  It  might,  there- 
fore, do  great  injustice  to  those  who  relied  on,  as  they  had  a 
ri^t  to  rely  on  a  decision  of  this  Court,  to  hold  that  it  had 
been  overruled  by  a  case  which  in  no  manner  involved  the 
clause  in  question,  and  we  cannot  so  hold." 

It  is  true,  in  the  Postal  Tel.  Co.  Case,  the  language  of  the 
Act  was :  "Be  it  enacted  by  the  people  of  the  State  of  Mary- 
land, represented  in  the  General  Assembly,"  and  the  Court 
said :  "The  people  of  the  State  of  Maryland  are  represented 
in  the  General  Assembly,"  but  we  distinctly  adhered  to  the 
decision  in  McPherson' 8  Case,  and  held  that  the  provision 
of  the  Constitution  here  relied  on  is  not  mandatory,  and  that 
a  failure  to  follow  the  form  prescribed  does  not  render  an 
Act  unconstitutional  and  void.  So,  whatever  may  be  the  con- 
clusions reached  by  other  Coui*ts  in  construing  similar  pro- 
visions, it  must  now  be  regarded  as  the  settled  law  of  this 
State,  that  the  words  prescribed  in  the  clause  referred  to 
are  not  essential  to  the  validity  of  an  Act. 

2.  The  other  objection  to  the  Act  in  question  we  think  is 
well  founded.  Section  33  of  Article  3  of  the  Constitution 
of  this  State,  expressly  provides  that  "The  General  Assem- 
bly shall  pass  no  special  law  for  any  case  for  which  provision 
has  be«i  made  by  an  existing  general  law."  A  special  law 
is  one  that  relates  to  particular  persons  or  things  of  a  class, 
as  distinguished  from  a  general  law  which  applies  to  all 
persons  or  things  of  a  class.  In  Baltimore  City  v.  Allegany 
County,  99  Md.  1,  Judge  Pearce  said :  "In  Cooley's  Consti- 
tutional Limitations,  165  note,  it  is  said :  'The  term  general. 
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when  used  in  antithesis  to  special,  means  relating  to  all  of  a 
class,  instead  of  to  persons  only,  of  that  class.'  "  In  the  case 
of  Schmalz  v.  Wooley,  66  N.  J.  Eq.  649,  39  Atl.  639,  the 
Court  said  that  where  a  statute  "does  not  relate  to  persons  or 
things  of  a  class,  but  to  particular  persons  or  things  of  a 
class,  it  is  a  special,  as  contradistinguished  from  a  general 
law."  And  in  Vol.  7  of  Words  &  Phrases,  6678,  it  is  said : 
"Special  laws  are  those  made  for  individual  cases,  or  for  less 
than  a  class  requiring  laws  to  its  peculiar  conditions  and  cir- 
cumstances." 

The  obvious  meaning  of  this  provision  of  the  Constitution 
is,  that  where  there  is  a  general  law  providing  for  a  certain 
class  of  cases,  the  L^slature  shall  not  pass  a  special  law  for 
any  particular  case  of  that  class.  As  said  by  Judge  Alvey, 
in  Stale  v.  County  Coinml^sioners  of  Balto.  Co.,  29  Md. 
516:  "The  special  laws  contemplated  by  the  Constitution, 
are  those  that  provide  for  individual  cases,"  and  the  object 
of  this  provision  "was  to  prevent  the  abuses  that  occurred  in 
the  great  multiplicity  of  legislation  for  particular  and  indi- 
vidual cases." 

Now  Section  283  of  Article  23  of  the  Code  (1904),  pro- 
vides that,  "Whenever  the  several  railroads  of  this  State, 
operated  by  steam,  shall  cross  any  public  highway  at  grade 
outside  the  coi-porate  limits  of  cities,  and  any  such  highway 
shall  be  believed  to  be  of  such  a  character  as  to  render  the 
passage  of  locomotives  and  trains  thereon  dangerous  to  life 
and  property,  it  shall  be  the  duty  of  the  commissioners  of 
the  county  in  which  such  point  of  crossing  shall  be  located, 
to  notify  the  company  o\viiinfj:  or  o]ierating  the  railroad  at 
sncli  point,  bv  serving  a  written  notice  on  the  superintendent 
or  other  agent  of  such  railroad  company  in  said  county,  that 
the  said  county  cx)mmissioners  will,  thirty  days  thereafter, 
consider  the  necessity  of  further  protection  against  danger  at 
said  crossing;  and  if,  after  the  expiration  of  said  thirty  days 
said  county  commissioners,  or  a  majority  of  them,  shall  de- 
termine that  such  protection  is  necessary,  they  shall  notify 
said  railroad  company  through  its  superintendent  or  ticket 
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agent  in  said  county,  that  within  sixty  days  thereafter,  said 
railroad  company  shall  either  place  a  flagman  at  said  cross- 
ing, whose  duty  it  shall  be  to  give  timely  notice  to  all  persons 
using  said  crossing,  of  the  approach  of  all  locomotives  or 
trains,  or  a  system  of  electric  alarm  bells,  to  give  such  notice 
at  the  approach  of  trains,  or  shall  erect  safety-gates  at  said 
crossing,  which  shall  be  closed  not  less  than  one-half  minute 
before  the  passage  and  during  the  passage  of  every  railroad 
train  or  locomotive  across  said  highway ;  or  shall  change  the 
said  grade  crossing  so  as  to  pass  said  highway  with  and 
imder  or  over  grade  crossing,  in  which  case  neither  a  flag- 
man nor  safety-gates  shall  be  required." 

Section  284  of  the  same  article  of  the  Code,  provides  that 
if  any  railroad  company  shall  neglect  or  refuse  to  comply 
with  the  requirements  of  the  county  commissioners,  it  "shall 
be  liable  to  a  fine  of  twenty-five  dollars  per  day  for  each  and 
every  day  it  shall  neglect  or  refuse  so  to  do."  Here,  then,  is 
a  general  law,  making  provision  for  the  protection  of  tho.^e 
using  the  crossings  of  railroads  and  the  public  roads  of  the 
State,  and  applying  to  all  railroads  and  to  all  crossings  of 
the  kind  described,  and,  as  was  said  in  N,  C.  By,  Co,  v. 
Medairy,  86  Md.  168,  providing  ample  means  "for  the  pro- 
tection of  the  rights  of  the  public  as  well  as  those  of  the  cora- 
j)any."  The  Act  of  1908  relates  to  two  particular  crossings 
of  the  same  class,  and  is  clearly  an  attempt  by  a  spc^cial  law 
to  provide  for  two  cases  for  which  provision  is  made  by  the 
general  law.  In  the  case  of  BaUimore  City  v.  Allegany 
Coimty,  supra,  an  Act  which  provided  that  shares  of  stock 
in  corporations  of  Allegany  County  should  be  assessed  and 
taxed  in  said  county  to  the  corporations,  was  held  to  be  un- 
constitutional, because  it  was  a  special  law  relating  to  the 
taxation  of  shares  of  stock  in  corporations  in  said  county, 
while  there  was  a  general  law  providing  "for  the  taxation  of 
shares  of  stock  in  the  hands  of  the  owners  and  to  the  owners, 
at  their  places  of  residence."  In  Baltimore  City  v.  Starr 
Church,  106  Md.  281,  the  Act  of  1904,  Chapter  263,  ex- 
empting from   taxation   certain    property  belonging  to  the 
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Minister  and  Trustees  of  the  Starr  Methodist  Protestaut 
Church,  was  held  to  be  void  because  it  was  special  legisla- 
tion relating  to  the  exemption  of  the  property  of  said  church, 
while  there  was  a  general  law  providing  for  the  exemption 
from  taxation  of  certain  property  belonging  to  religious  cor- 
porations. 

The  cases  cited  by  the  appellant  do  not  sustain  the  law  in 
que9tion  in  this  case.  -In  Com.  of  P,  G,  Co.  v.  Com.  of 
Laurel,  51  Md.  467,  the  Act  which  required  the  County 
Commissioners  of  Prince  George's  County  to  pay  to  the 
Commissioners  of  Laurel' certain  taxes  levied  upon  property 
within  the  corporate  limits  of  Laurel,  was  held  to  be  a  public 
local  law  and  not  a  special  law.  The  distinction  between  a 
public  local  law  and  a  special  law  has  been  uniformly  recog- 
nized in  this  State.  Local  laws  "apply  to  all  persons  within 
the  territorial  limits  prescribed  by  the  Act,"  while  a  special 
law  applies  to  particular  persons  or  things  of  a  class.  8taie 
V.  County  Comm's  Balto.  Co.,  supra;  Herbert  v.  Baltimore 
County,  97  Md.  639;  Baltimore  City  v.  Allegany  Co.,  supra. 
In  the  case  of  Revell  v.  Annapolis,  81  Md.  1,  Chief  Judge 
RoBiNBON,  in  answer  to  the  objection  that  the  law  there  c(hi- 
sidered  was  in  conflict  with  section  33  of  Article  3  of  the 
Constitution,  said:  "The  General  Law  provides,  it  is  true, 
that  the  School  Commissioners  of  Anne  Arundel  County 
shall  have  the  control  and  supervision  of  the  public  schools 
in  said  county,  with  power  to  build,  repair  and  furnish  school, 
houses.  But  it  does  not  authorize  the  commissioners  to  bor- 
row money  upon  bonds  to  be  endorsed  by  the  County  Com- 
missioners for  such  purposes,  nor  does  it  provide  for  the  ap- 
portionment of  the  cost  of  a  public  school  building  to  be 
erected  in  the  city  of  Annapolis,  between  the  county  and  the 
city.  This  could  only  be  done  by  special  Act,  and  this  being 
so,  the  special  Act  is  not  in  conflict  with  the  Constitution, 
which  forbids  the  passing  of  a  special  Act  for  any  purpose 
for  which  provision  has  been  made  by  an  existing  General 
Law." 
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The  Act  of  1908  provides,  for  the  two  crossings  referred 
to  in  the  Act,  the  same  protection  that  the  county  commis- 
sioners are  authorized,  by  the  general  law,  to  require  when- 
ever, in  their  judgment,  it  is  necessary. 

The  authority  of  the  General  Assembly  to  enact  proper 
provisions  for  the  protection  of  those  using  the  crossings  of 
the  railroads  and  public  roads  in  the  State  cannot  be  ques- 
tioned, but  when  that  is  done  by  a  general  law,  the  Legisla- 
ture cannot,  in  view  of  the  constitutional  prohibition,  pass 
special  laws  making  like  provision  for  particular  crossings  of 
the  kind  provided  for  in  the  general  law. 

It  follows  from  what  has  been  said  that  the  judgment  of 
the  Court  below  must  be  aflSrmed. 

Judgment  affirmed  ivith  cods. 


CHARLES  S.  GOLDING  vs.  GEORGE  R.  GAITHER 
ET  AL.,  TRUSTEES. 

ibandonment  of  Purpose  for   Which  Land  Had  Been  Con- 
veypd  in  Trust — Tteverter — Marketable  Title, 

When  the  grantee,  to  whom  land  had  been  conveyed  by  a  dee^l 
absolute  in  terms,  subsequently  declares  in  a  deed  of  the  land 
to  a  corporation  that  the  conveyance  had  been  made  to  him 
in  trust  for  the  uses  of  the  corporation,  then,  upon  the  aban- 
doDment  of  the  property  by  the  corporation,  the  title  reverts  to 
the  original  grantor,  who  has  the  right  to  re-enter  and  take 
possession. 

In  1832,  M.  conveyed  land  to  certain  persons  as  joint  tenants. 
In  1837,  these  grantees  conveyed  the  land  to  an  Academy,  stat- 
ing that  the  deed  to  them  was  designed  and  intended,  though 
not  expressed,  to  be  for  the  benefit  of  the  Academy,  which 
was  to  be  thereafter  incorporated.  In  1870,  the  land  had 
been  wholly  abandoned  by  the  Academy.     In  that  year,  M. 
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re-entered  and  took  possession,  and  he  and  his  heirs  have 
since  been  in  exclusive  possession.  Held,  that  they  now  have 
a  valid  title  to  the  land  which  a  purchaser  may  be  required 
to  accept. 

Decided  April  1st,  1910, 

Appeal  from  the  Circuit  for  Baltimore  County  (Duncan, 

J.). 

The  cause  was  argued  before  Boyd,  C.  J.,  Briscob, 
Peaece,  Schmucker,  Burke,  Thomas,  Pattison  and 
Urneb,  JJ. 

Madison  E.  Lloyd  and  Clarence  C,  Foreman,  for  appel- 
lant. 

Alfred  Jeiihins  Shriver  (with  whom  was  George  R, 
Gaither  on  the  brief),  for  the  appellee. 

Burke,  J.,  delivered  the  opinion  of  the  Court. 

By  the  authority  of  a  decree  of  the  Circuit  Court  for  Bal- 
timore County  passed  on  the  Itth  day  of  June,  1907,  the 
ap])ellees  offered  for  sale  at  public  auction  the  property 
mentioned  in  these  proceedings.  Failing  to  obtain  at  the 
sale  an  adequate  bid  they  withdrew  the  property,  and  on  the 
28th  of  May,  1909,  they  sold  the  same  at  private  sale  to 
Charles  S.  Golding  for  the  sum  of  twelve  thousand  dollars, 
subject  to  the  ratification  of  the  Court.  The  trustees  re- 
ported the  sale,  and  filed  with  their  report  the  contract  be- 
tween themselves  and  the  purchaser.  This  appeal  is  taken 
by  the  purchaser  from  the  order  of  the  lower  Court  overrul' 
ing  exceptions  filed  by  him  and  finally  ratifying  the  sale. 
His  objections  to  the  sale  were  based  upon  two  grounds: 
first,  that  the  title  to  the  property  sold  to  him  is  vested  in  the 
Govanstown  Academy,  a  body  corporate;  secondly,  that  the 
bill  of  complaint  contained  an  improper  description  of  the 
land  and  an  improper  reference  to  the  same. 
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This  latter  objection  is  based  upon  the  fact  that  in  the 
description  of  the  land  given  in  the  bill  one  of  the  courses, 
by  mistake,  was  omitted;  but  this  error  was  subsequentlv 
corrected  under  an  order  of  Court  obtained  for  that  purpose, 
and,  therefore,  that  ground  of  objection  has  been  obviated 
and  need  not  be  considered. 

Are  the  trustees  able  to  convey  to  the  appellant  a  good 
and  marketable  title  to  the  property  mentioned  in  the  re- 
port of  sale?  This  is  the  only  question  in  the  case,  and  its 
determination  depends  upon  the  construction  and  legal  effect 
of  certain  deeds  appearing  in  the  record. 

The  facts  are  undisputed,  and  the  only  ones  that  need  be 
stated  are  these:  On  April  20,  1829,  Mahlon  Melnor  con- 
veyed the  land  and  premises  mentioned  in  these  proceedings 
to  Henry  McElderry,  and  on  the  16th  of  Ootcber,  1832. 
Henry  McElderry  and  wife  granted  and  conveyed  the  land 
and  premises  to  John  W.  Ward,  Benjamin  P.  Moore,  Wil- 
liam G.  Howard  and  Edward  Fendall  as  joint  tenants.  Prior 
to  September  4th,  1837,  Edward  Fendall,  one  of  the  gran- 
tees died;  but  the  surviving  joint  tenants  and  grantees  on 
that  date  conveyed  the  property  to  the  Govanstown  Academy, 
a  corporation  created  by  an  Act  of  the  General  Assembly  of 
Maryland.  In  this  deed  appears  the  following  recitals: 
"Whereas  a  certain  Henry  McElderry  and  Sarah,  his  wife, 
by  indenture  bearing  date  the  16th  of  October,  1832,  and  re- 
corded among  the  Land  Records  of  Baltimore  County,  in 
Liber  A.  I.  No.  221,  folio  416,  etc.,  conveyed  to  the  said 
John  W.  Ward,  Benjamin  P.  Moore,  William  G.  Howard, 
and  a  certain  Edward  Fendall,  since  deceased,  as  joint  ten- 
ants, the  piece  or  parcel  of  land  herein  described ;  and  where- 
as the  said  conveyance  was  designed  and  intended,  though 
not  so  expressed  in  said  indenture,  for  the  henefit  of  an 
academy  which  it  was  then  intended  to  have  erected  and  con- 
ducted on  said  piece  or  parcel  of  ground;  and  whereas  by 
the  Act  of  the  General  Assembly  of  Maryland,  passed  at  the 
December  session  of  the  year  1832,  Chapter  229,  entitled 
"An  Act  for  incorporating  the  Govanstown  Academy  in  Bal- 
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timore  County,"  the  said  academy,  io  benefit  which  the  said 
conveyance  was  executed  was  established  by  the  name  of  the 
Govanstowii  Academy." 

This  academy  was  erected  and  conducted  upon  the  prop- 
erty for  a  number  of  years.  Exactly  when  it  was  opened  or 
when  it  finally  closed  the  testimony  does  not  show;  but  it  is 
shown  by  the  evidence  of  all  the  witnesses  that  between  1867 
and  1870  the  academy  and  grounds  were  absolutely  aban- 
doned as  a  school,  and  that  the  school  has  never  since  been 
in  existence,  or  the  property  occupied'  or  claimed  by  the  cor- 
poration. 

Upon  the  abandonment  of  the  property  by  the  Govanstown 
Academy,  Henry  McEIderry,  the  original  grantor,  took  pos- 
session of  the  land  and  premises.  In  1870  he  enclosed  the 
property  by  fences,  converted  the  building  formerly  used  as 
the  academy  into  a  carriage  house  and  hay  loft,  and  occupied 
the  property  as  his  residence  until  his  death  in  1877, 

After  his  death,  his  widow  occupied  it  until  her  death  in 
1897,  and  after  her  death  two  of  the  heirs  occupied  it  imtil 
1900,  and  since  then  down  to  the  time  of  the  sale  to  the  ap- 
pellant, it  has  been  leased  by  the  heirs  of  Henry  McEIderry 
to  tenants. 

All  the  heirs  of  Henry  McEIderry  are  parties  to  the  cause 
and  claim  to  be  seized  and  possessed  as  tenants  in  common 
in  fee  simple  of  the  land  mentioned  in  the  bill,  the  allega- 
tions of  which  bring  the  case  within  the  provisions  of  the 
statute  which  confers  upon  the  Court  power  to  sell.  These 
allegations  have  been  proved  and  upon  the  facts  stated  above, 
we  have  no  doubt  that  the  trustees  are  able  to  convey  to  the 
purchaser  a  good  and  marketable  title  to  the  property. 

John  W.  Ward,  Benjamin  P.  Moore,  William  G.  Howard 
and  Edward  Fendall  held  the  property  in  trust  under  the 
deed  of  October  16,  1832  from  Henry  McEIderry  and  wife 
to  them.  This  is  declared  in  the  deed  of  September  4th, 
1837.  That  deed  contains  the  declaration  and  evidence  of 
the  trust  upon  which  the  property  was  held  by  the  grantees. 
It  is  there  declared  that  the  conveyance  to  them  was  designed 
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and  intended  to  be  for  the  benefit  of  the  academy.  It  was 
competent  for  the  grantees  to  declare  the  trust,  and  to  fur- 
nish the  written  evidence  required  by  the  statute.    ' 

In  Snader  v.  Slingluff,  95  Md.  366,  this  Court,  speaking 
through  Judge  Briscoe,  said:  "Mr.  Pomeroy,  in  his  work 
upon  Equity  Jurisprudence,  2d  vol.,  sec.  1007,  says  that  when 
the  trust  is  not  created  in  and  by  the  instrument  of  convey- 
ance, it  may  be  sufficiently  declared  and  evidenced  by  the 
trustee  to  whom  the  land  is  conveyed,  or  who  becomes  a 
holder  of  the  legal  title ;  and  this  may  be  done  by  a  writing 
executed  simulataneously  with  or  subsequent  to  the  convey- 
ance, and  such  writing  may  be  of  a  most  informal  character." 

Henry  McElderry  having  conveyed  the  property  to  trus- 
tees for  the  uses  and  purposes  declared  in  the  deed  of  Sep- 
tember 4th,  1837,  the  legal  title  became  reinvested  in  him 
upon  the  abandonment  of  the  property  by  the  Govanstown 
Academy  more  than  forty  years  ago.  He  then  took  posses- 
sion, and  upon  his  death  the  title  devolved  upon  his  heirs  at 
law,  all  of  whom  are  parties  to  this  suit.  This  case  is  con- 
trolled by  the  principles  announced  in  Read  et  al.  v.  Stauffer, 
56  Md.  253;  Second  Univ.  Society  v.  Dugan,  65  Md.  440; 
and  Eelso  v.  Stigar,  75  Md.  376. 

Upon  the  doctrine  of  these  cases,  we  decide  that  the  trus- 
tees under  the  deed  of  October  16,  1832,  took  a  defeasible 
estate  in  this  property,  which  could  not  be  changed,  or  en- 
larged by  any  subsequent  act  or  deed  of  theirs,  and  that  upon 
the  abandonment  of  the  property  by  the  Govanstown  Academy 
the  title  reverted  to  Henry  McElderry,  and  he  had  a  right 
to  re-enter  and  take  possession,  which  the  proof  shows  he 
did. 

The  appellant  places  his  main  reliance  upon  the  case  of 
Faith  v.  Bowles,  86  Md.  13;  but  in  that  case  there  was  a 
direct  conveyance  of  the  legal  title  to  the  grantee  and  no 
question  of  trust  was  involved.  There  is  a  broad  distinction 
between  that  class  of  cases  and  those  of  conveyances  to 
trustees  for  trust  purposes.  In  that  case  the  Court  adverted 
to  this  distinction  and  said :  "It  has  been  very  earnestly  con- 
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tended  on  the  part  of  the  appellees  that  the  eases  of  Reed, 
Howard  et  al.  v.  Stauffer,  56  Md.  236,  and  the  Second  Univ. 
Soc.  V.  Dugan,  65  Md.  460,  are  directly  in  point  as  sustain- 
ing their  view,  but  such  is  not  the  effect  of  the  two  cases.  In 
both  cases  the  property  was  conveyed  to  tnisttes  in  trust  for 
certain  uses  and  purposes,  clearly  defined  in  the  deed,  and 
in  each  the  legal  title  vested  in  the  trustees  for  the  purpose^i 
of  the  tnist — a  totally  different  state  of  case  to  the  one  pre- 
sented here,  and  in  no  respect  entitled  to  be  considered  as 
controlling  the  question  in  controversy  here." 

Being  of  opinion  that  there  is  no  reasonable  doubt  about 
the  title  to  the  property  which  the  trustees  in  this  case  con- 
tracted to  sell  to  the  appellant,  the  order  appealed  from  will 
be  aflinned. 

Order  affirmed,  each  party  to  pay  one-half 
of  the  costs,  above  and  belotv. 


GEOKGE  F.  SLOAN  kt  al.  vs.  SAAHEL  GROLLMAN. 

Bankruptcy — Claim    of   Creditor    Omitted   from   Schedule   of 

Debts — Insufficient  Evidence  to  Show  Notice  of 

Bankruptcy  Proceedings  to  Creditor. 

Under  the  provisions  of  the  Federal  Bankruptcy  Act,  a  dis- 
charge in  bankruptcy  does  not  affect  the  claim  of  a  creditor 
of  a  bankrupt  whose  name  was  not  returned  in  the  schedules, 
imless  the  omitted  creditor  had  notice  or  actual  knowledge  of 
the  proceedings  in  bankruptcy.  Since  the  failure  to  return  a 
claim  in  the  schedules  is  due  to  the  fault  of  the  bankrupt,  the 
burden  is  upon  him  to  prove  that  the  omitted  creditor  did 
have  notice  of  the  proceedings. 

Tn  this  rase,  a  judgment  debtor  asked  a  Court  of  Equity  to 
restrain  an  execution  on  the  judgment  on  the  ground  that  he 
had  been  discharged  in  bankmptcy  after  the  entry  of  the 
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judgment,  and  alleged  that,  although  the  name  of  the  judg- 
ment creditor  had  been  omitted  in  the  schedule  of  the  debts 
in  the  bankruptcy  proceedings,  yet  the  judgment  creditor  had 
been  notified  of  the  proceedings  both  personally  and  by  letter. 
Held,  that  the  evidence  fails  to  support  these  allegations,  in 
the  face  of  their  denial  by  the  judgment  creditor,  and  that, 
since  the  debtor  has  not  met  the  burden  of  proof  put  upon 
him,  his  bill  of  complaint  is  dismissed. 

Decided  April  27th,  1910. 

Appeal  from  the  Circuit  Court  for  Kent  County  (Pearce, 
C.  J.)- 

The  cause  was  argued  before  Boyd,  C.  J.,  Briscoe, 
ScHMUCKER,  Burke,  Thomas  and  Urner^  J  J. 

Ilope  If.  Barroll  and  Frank  Gosnell,  for  the  appellant. 

William  W.  Beck,  for  the  appellee. 

Trner,  J.,  delivered  the  opinion  of  the  Court. 

Among  the  debts  excepted  from  the  operation  of  a  dis- 
charge in  bankruptcy  are  such  as  "have  not  been  duly 
scheduled  in  time  for  proof  and  allowance,  with  the  name  of 
the  creditor  if  known  to  the  bankrupt,  unless  such  creditor 
had  notice  or  actual  knowledge  of  the  proceedings  in  bank- 
ruptcy." Section  17  (H)  V.  S.  Bankruptcy  Act,  Comp.  Stat. 
1001,  page  3428. 

The  appellee  filed  his  petition  in  voluntary  bankruptcy 
on  November  23rd,  1903,  and  on  May  21st,  1904,  obtained 
his  discharge.  At  the  time  of  his  application  he  was  in- 
debted to  the  appellants  upon  a  judgment  for  $215.19  re- 
covered in  1900.  This  debt  was  not  scheduled.  In  1908 
the  appellants  issued  execution  on  the  judgment,  and  in  the 
present  proceeding  to  restrain  its  enforcement  the  question 
is  whether  the  judgment  creditors  had  "notice  or  actual 
knowledge  of  the  proceedings  in  bankruptcy''  so  as  to  be  af  ■ 
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fected  by  the  discharge  notwithstanding  the  omission  of  their 
claim  from  the  schedule. 

It  is  alleged  in  the  bill  of  complaint  that  although  the 
judgment  in  question  was  not  mentioned  in  the  schedule  yet 
the  plaintiff  (appellee)  "immediately,  personally  notified" 
the  defendants  (appellants)  of  the  filing  of  the  petition  in 
bankruptcy,  and  the  appellee's  attorney  also  "within  a  very 
few  days"  after  the  petition  was  filed  wrote  to  the  defend- 
ants at  their  place  of  business  in  Baltimore  City  notifying 
them  of  the  filing  of  the  petition  with  instructions  to  prove 
their  claim,  and  that  the  letter  was  enclosed  in  an  envelope 
bearing  his  name  and  address  and  was  never  returned. 

These  allegations  were  explicitly  denied  by  the  defend- 
ants in  their  answer  to  the  bill. 

As  the  discharge  is  for  the  benefit  of  the  bankrupt  and  as 
the  omission  of  a  claim  from  the  schedule  is  due  to  his  de- 
fault it  is  well  settled  that  the  burden  is  upon  him  to  prove 
that  the  omitted  creditor  had  the  requisite  notice  or  knowl- 
edge of  the  proceedings.  Armstrong  v.  Sweeney,  73  Neb. 
775 ;  Collins  v.  McWaltcrs^  72  N.  Y.  Suppl.  205 ;  Wineman 
V.  Fisher,  135  Mich.  604;  Collins  v.  Creives,  3  Ga.  App. 
538. 

It  appears  from  the  appellee's  testimony  that  he  had  been 
engaged  for  a  number  of  years  in  the  business  of  buying  and 
selling  live  stock,  and  that  he  failed  in  1898.  After  his 
failure  he  conducted  the  business  in  his  wife's  name  until*  he 
obtained  his  discharge  in  bankruptcy  in  1904  when  he  re- 
sumed operations  in  his  own  name.  In  1905  and  1907  he 
bought  two  farms,  paying  $2,600  on  one  of  the  properties 
and  on  the  other  $3,300.  He  stated  that  he  borrowed  for 
this  purpose  $2,200  from  his  wife,  she  having  received  the 
greater  part  of  that  amount  from  the  estate  of  a  relative  who 
died  in  1902.  He  claimed  that  he  had  not  a  dollar  when  he 
filed  his  petition  in  bankruptcy.  Without  attempting  to  sup- 
port the  averment  in  his  bill  of  complaint,  to  which  he  had 
made  oath,  that  he  had  personally  notified  the  appellants  of 
the  bankruptcy  proceedings  immednately  after  the  filing  of 
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his  petitiou  in  November,  1903,  he  testified  that  in  Febru- 
ary, 1904,  after  the  Baltimore  fire,  he  went  to  that  city  on 
a  Friday  and  got  a  certain  Mr.  Emory,  with  whom  he  had 
some  business,  to  write  the  appellants  a  letter  notifying  them 
of  the  application  in  bankruptcy,  and  that  the  letter  was 
mailed;  that  on  the  following  Monday  he  went  to  Centre- 
ville  and  while  there  told  Mr.  Legg,  his  attorney  in  the 
bankruptcy  matter,  that  the  appellants'  claim  had  been  left 
out,  and  asked  that  they  be  notified  of  the  proceedings ;  that 
Mr.  Legg  at  once  wrote  a  letter  to  that  effect  and  said  that 
he  would  mail  it;  that  in  March,  1904,  he  (the  appellee) 
bought  a  bill  of  lumber  amounting  to  about  thirteen  dollars 
from  the  appellants  and  gave  a  check  signed  in  his  wife's 
name;  that  a  little  fellow  he  supposed  to  be  Fisher  Sloan, 
one  of  the  appellants,  asked  why  the  check  was  signed  in 
the  name  of  B.  GroUman,  to  which  the  appellee  replied  by 
telling  of  his  failure  and  stating  that  he  was  now  taking  the 
benefit  of  the  bankrupt  law;  that  he  asked  the  person  to 
whom  he  gave  the  check  whether  he  had  not  heard  from  Mr. 
Legg  as  to  the  bankruptcy  proceedings,  but  to  this  question 
he  received  no  answer.  It  was  testified  by  Mr.  Emory  that 
in  January  or  February,  1904,  he  wrote  a  letter  at  the  ap- 
pellee's request  giving  notice  of  the  latter's  application  for 
the  benefit  of  the  bankrupt  law,  and  while  not  certain  to 
whom  the  letter  was  addressed  his  impression  was  that  it 
was  to  Sloan  &  Bro.,  the  appellants.  He  stated  that  he  gave 
the  letter  to  the  appellee  to  mail,  that  it  was  enclosed  in  one 
of  his  l)usiness  envelopes  with  his  name  and  address  on  the 
outside  and  that  it  was  never  returned. 

Mr.  Legg  testified  that  sometime  after  the  petition  in 
bankruptcy  was  filed,  but  just  when  he  could  not  say,  the  ap- 
pellee told  him  that  he  had  omitted  the  claims  of  the  appel- 
lants and  some  other  creditors  from  the  schedule,  and  that  he 
at  once  wrote  to  the  appellants  informing  them  of  the  pro- 
ceedings; that  the  appellee  proposed  to  mail  the  letter,  but 
the  witness  said  he  would  mail  it  himself  and  did  so  in  the 
appellee's  presence;  that  it  was  in  one  of  the  witness'  busi- 
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ness  envelopes  bearing  bis  name  and  address,  with  direction 
for  its  return  in  five  days  if  not  delivered  and  it  was  not 
returned. 

On  cross-oxaniination  Mr.  Legg  testified  tbat  wben  tbe  ap- 
pellee told  him  of  the  omission  of  the  appellants'  claim  from 
the  schedule  he  mentioned  two  other  creditors  who  had  been 
omitted,  and  that  he  wrote  to  them  all  at  the  same  time,  and 
subsequently  sent  a  list  of  the  omitteil  creilitors  to  the  referee 
in  bankruptcy.  Upon  being  shown  the  supplemental  list 
sent  by  him  to  the  referee  he  stated  that  the  appellants' 
names  were  not  included,  but  that  he  had  always  been 
under  the  impression  that  he  had  sent  in  their  names  until 
he  had  recently  learned  from  the  referee  to  the  contrary. 

The  appellants  are  partners,  and  the  firm  is  composed  of 
George  F.  Sloan  and  Fisher  Sloan.  Each  of  them  testified 
that  neither  of  the  letters  mentioned  by  the  appellee  and  his 
witnesses  had  ever  been  receiveii  by  the  firm  or  either  of  its 
members,  and  that  they  had  not  learned  of  the  bankruptcy 
proceedings  until  long  after  the  appellee's  discharge,  their 
first  information  (m  the  subject  having  been  communicated 
to  them  by  Mr.  BarroU,  their  attorney,  who  wrote  them  in 
1906  that  the  appellee  had  ])leaded  the  discharge  as  against 
an  attachment  then  issued  and  pending  on  the  appellants' 
judgment.  Their  letter  in  reply  is  in  evidence.  It  expresses 
surprise  at  the  statment  contained  in  ^fr.  BaiToll's  letter  and 
declares:  **This  is  the  first  we  knew  of  Mr.  Grollman  taking 
advantage  of  the  Bankruptcy  Law,  and  we  have  never  re- 
ceived notice  of  same  from  the  referee  nor  any  other  person." 

It  was  proven  by  the  appellants  that  it  was  the  custom  in  * 
their  office  to  keep  and  file  all  letters  and  that  they  had  ex- 
amined their  letter  files  and  found  none  from  either  Mr. 
Emory  or  Mr.  I^g.  They  testified  that  the  appellee  never 
told  either  of  them  at  any  time  that  he  had  applied  for  a 
discharge  in  bankruptcy  and  they  denied  that  he  had  bought 
or  paid  for  the  small  bill  of  lumber  he  had  mentioned.  The 
testimony  of  Mr.  Albert,  the  appellants'  bookkeeper,  was  to 
the  same  efl^eot.     He  was  jiositivc  that  no  such  letters  as  the 
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plaintiff  testified  to  were  ever  received  by  himself,  the  firm 
or  either  of  its  members.  He  stated  that  it  was  a  rule  of 
the  office  that  the  mail  was  opened  only  by  himself  or  a 
member  of  the  firm,  and  that  he  never  heard  any  such  con- 
vereation  as  that  narrated  by  the  appellee  and  knew  of  no 
such  purchase  as  that  he  claimed  to  have  made. 

The  referee  in  bankruptcy,  Mr.  Sidney  P.  Townshend, 
testified  that  since  the  institution  of  this  suit  Mr.  Legg  had 
insisted  that  he  had  given  in  the  appellants'  name  with  the 
others  in  the  supplemental  list  and  seemed  very  positive  that 
he  had  done  so  until  the  list  was  submitted  to  his  inspection. 

In  rebuttal  Isaac  Kahn  testified  that  sometime  in  March, 
1904,  he  made  out  a  check  for  the  appellee  payable  to  the 
api)ellants  for  something  over  thirteen  doUars  and  went  with 
the  appellee  to  the  appellants'  place  of  business  and  saw  the 
check  delivered;  that  the  appellee  was  asked,  when  he  pre- 
sented the  check,  why  it  was  signed  by  Grollman,  and  he  re- 
plied that  it  was  on  account  of  his  having  applied  for  the 
benefit  of  the  bankrupt  law.  He  did  not  undertake  to  say 
to  whom  the  check  was  handed,  but  stated  that  he  thought 
Mr.  Albert  was  present.  It  was  in  evidence  that  there  were 
about  eight  persons  employed  in  the  office. 

The  appellants  and  Mr.  Albert  testified  that  they  did  not 
know  Isaac  Kahn  and  denied  the  conversation  at  which  he 
claimed  to  have  been  present. 

It  may  be  noted  in  this  connection  that  the  a])pellee  made 
no  allusion  in  his  testimony  to  the  j)res(nce  of  Kahn  on  such 
an  occasion,  and  that  he  did  not  produce  or  attempt  to  ac- 
count for  the  cheek  to  which  he  referred. 

It  does  not  s(»eni  necessary  to  discuss  this  feature  of  the 
evidence  further  than  to  say  that  neither  the  appellee  nor 
Kahn  professes  to  be  certain  that  the  alleged  interview  in 
March  occurre<l  with  either  of  the  members  of  the  appel- 
lants' firm  or  with  their  bookkeeper,  Mr.  Albert,  or  with 
anyone  shown  clearly  to  have  sustained  such  a  relation  of 
agency  to  the  appellants  as  to  impute  to  them  knowledge  of 
the  appellee's  eomnnmicAtioi).  31  Cyo,  1591;  1  Am.  &  Eng. 
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Encycl  Law  (2nd  ed.)  1149;  Collins  v.  Crewes,  supra.  The 
evidence  is  entirely  too  vagiie  and  incomplete  to  prove  that 
on  this  particular  occasion  the  appellants  received  "notice 
or  actual  knowledge"  of  the  proceedings  in  bankruptcy. 

Tf  we  are  to  find  that  they  acquired  such  knowledge  at  all, 
we  must  ba.se  that  conclusion  upon  the  evidence  relating  to 
the  letters  stated  to  have  been  written  by  Mr.  Emory  and 
Mr.  Legg.  We  have  the  testimony  of  the  fonner  that  he 
wrote  one  of  the  letters,  but  we  have  only  the  a))|)ellee':^ 
statement  that  it  was  actually  mailed.  Tf  he  did  in  fact  mail 
it,  then  the  presumption  would  arit^e,  though  it  would  not 
be  conclusive,  that  it  was  received  by  the  persons  to  whom  it 
was  addressed.    Lawrence  Bank  v.  Eaney,  77  Md.  321. 

The  practical  question,  however,  with  which  we  have  to 
deal,  in  view  of  the  positive  denial  of  its  receipt  by  the  ap- 
pellants, is  whether  the  letter  was  mailed  at  all.  If  it  was 
not  received,  there  may  be  reason  to  question  the  mailing  of 
the  letter  as  a  primary  fact,  and  in  that  aspect  of  the  situa- 
tion the  intermediate  inquiry  as  to  whether  the  letter  was 
returned  to  the  person  whose  business  card  appeared  on  the 
envelope  becomes  irrelevant.  The  appellee  could  not  be  held 
to  have  sustained  the  burden  of  proof  placed  upon  him  by  the 
law  if  he  had  testified  that  instead  of  mailing  the  letter  in 
question,  he  delivered  it  in  person  to  the  appellants,  his 
testimony  to  that  effect  being  met  by  an  unequivocal  denial 
of  its  receipt.  He  can  certainly  be  accorded  no  more  ad- 
vantageous position,  with  reference  to  the  preponderance  of 
the  evidence,  by  testifying  that  he  mailed  a  letter,  whose 
receipt  is  denied,  than  he  would  occupy  if  he  relied  upon  a 
communication  in  person.  So  far,  then,  as  the  mailing  of 
the  Emory  letter  is  conceme<l,  we  are  left  to  the  affirmation 
of  the  appellee  and  the  denial  of  the  appellants,  and  we 
could  not  hold,  therefore,  that  the  burden  of  proof  has  been 
satisfactorily  met  as  to  that  distinct  qui  stion  of  fact. 

The  only  witness,  other  than  the  appellee  himself,  who 
has  testified  as  to  the  mailing  of  a  notice  to  the  appellants  of 
the  pendency  of  the  bankruptcy  proeee^lings  is  Mr.   Logg. 
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the  appellee's  attorney.  He  was  undoubtedly  sincere  in  his 
belief  that  he  wrote  and  mailed  the  letter  mentioned  in  his 
testimony,  but  he  was  equally  sincere  and  positive  in  his 
statement  that  he  had  sent  the  appellants'  name  to  the  referee. 
As  his  memory  is  admitted  to  have  been  wholly  at  fault  in 
one  of  these  particulars,  it  is  not  unreasonable  to  suppose 
that  it  may  have  been  in  error  as  to  the  other.  There  is  no 
similar  doubt  suggested  in  the  testimony  of  the  appellants  as 
to  the  clearness  of  their  recollection  when  they  swear  em- 
phatically that  they  never  received  any  information  as  to 
the  bankruptcy  proceedings  until  long  after  the  discharge 
was  granted,  and  when  they  express  in  1906  what  was  evi- 
dently their  genuine  surprise  upon  learning  of  the  proceed- 
ings. 

Under  all  the  circumstances  shown  by  the  record  we  d«> 
not  feel  justified  in  holding  that  the  appellee  has  effectually 
relieved  himself  of  the  consequences  of  his  default  in  omit- 
ting the  appellants'  claim  from  his  schedule  by  sustaining 
the  burden  of  proving  "notice  or  actual  knowledge"  on  their 
part  "by  a  fair  preponderance  of  evidence."  Collins  v.  Mc- 
WalierSj  supra. 

As  the  learned  Court  below  reached  a  different  conclusion 
upon  the  evidence  from  that  to  which  we  have  come  its  de- 
cree will  be  reversed. 

Decree  reversed  with  costs  to  the  appel- 
larvts  above  and  below  and  bill  dis- 
missed. 
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MUNICH  RE-INSURANCE  COMPANY   vs.  UNITED 
SURETY  COMPANY. 

.HJlcction  to  Affiim  or  Rescind  Contract  Obtained  by  Fraud — 
Waiver  of  Right  to  Rescind  by  Inducing  Third  Parties  to 
Act  upon  Promise  to  Affirm — Answer  in  Equity  Ash- 
ing for  Cross-Relief — Corporations — Payment  of 
Capital  Stock  as  Condition  of  Legal  Exist- 
ence— Legislative  Recognition  of  Va- 
lidity of  Corporation. 

When  a  party  who  has  the  right  to  rescind  a  contract  because 
he  had  been  induced  to  make  it  by  fraudulent  representa- 
tions as  to  a  material  fact,  and  who  has  knowledge  of  tho 
fraud,  says  to  persons  interested  in  the  performance  of  the 
contract,  although  not  parties  to  the  contract  itself,  that  he 
will  not  rescind,  provided  certain  things  be  done,  and  these 
persons,  relying  ui)on  this  statement,  do  those  things  then  the 
party  defrauded  has  made  his  election,  and  the  right  to  re- 
scind the  contract  is  lost. 

The  Munich  Co.  agreed  with  the  U.  Surety  Co.  to  take  333 
shares  of  its  capital  stock  and  to  enter  into  a  participation 
contract  with  it  by  which  the  Munich  Co.  was  to  receive  one- 
third  of  thc!  profits  of  the  business  of  the  Surety  Co.  and 
to  pay  one-third  of  its  losses,  provided  the  whole  capital 
stock  of  the  Surety  Co.,  amounting  to  5,000  shares,  and  a 
certain  surplus  on  each  share,  should  first  be  subscribed  for 
and  paid  in.  The  then  President  of  the  Surety  Co.  falsely 
represented  to  the  Munich  Co.  that  the  whole  capital  and 
surplus  had  b(»en  so  subscribed  for  except  237  shares,  and  that 
these  and  all  of  the  capital  and  surplus  would  be  paid  in 
within  two  weeks  The  Munich  Co.  then  paid  for  its  shares 
and  executed  the  participation  contract.  The  bill  in  this  case 
filed  by  the  Munich  Co.  alleged  the  fraud  and  that  it  had 
rescinded  the  contract  and  asked  for  a  decree  cancelling  the 
same.    The  Surety  Co.'s  answer  alleged  that  the  Munich  Co. 
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had  ratified  the  contract  after  having  knowledge  of  the  fraud, 
and  prayed  for  an  accounting  of  the  indebtedness  of  that 
company  to  it  under  the  terms  of  the  contract.  The  Munich 
Co.  contended  that  it  had  only  ratified  its  subscription  to  the 
shares  of  stock  and  had  not  ratified  the  participation  contract. 
An  examination  of  the  evidence  in  the  case  shows  that  after 
the  agents  of  the  Munich  Co.  had  notice  that  over  2,000 
shares  of  the  Surety  Co.  had  not  been  paid  for,  together  with 
the  surplus,  a  meeting  of  the  directors  of  the  Surety  Co.  and 
other  persons  interested  was  held  to  consider  its  affairs;  that 
at  the  meeting  a  representative  of  the  Munich  Co.,  who  had 
knowledge  of  the  stock  subscription  and  of  the  participation 
contract,  announced  that  the  Munich  Co.  would  rescind  its 
subscription  and  the  participation  contract  on  account  of  the 
false  representations;  that  thereupon  the  persons  present 
agreed  to  subscribe  for  the  balance  of  the  capital  stock  of  the 
Surety  Co.  and  pay  for  the  same  and  the  surplus  within  two 
days  if  the  Munich  Co.  would  withdraw  its  rescission  and 
carry  out  tho  contract ;  that  the  representative  of  the  Munich 
Co.  agreed  to  ratify  both  its  stock  subscription  and  its  par- 
ticipation contract  if  that  were  done;  that  the  remaining 
shares  of  stock  were  immediately  subscribed  and  paid  for 
according  to  this  understanding,  and  that  this  action  of  its 
representative  was  authorized  and  ratified  by  the  Munich  Co. 
Held,  that  under  these  circumstances,  the  Munich  Co.  has 
waived  its  right  to  rescind  its  agreement  with  the  Surety  Co. 
and  the  same  is  binding,  and  that  the  Surety  Co.  is  entitled 
to  an  accounting  under  its  answer  of  the  indebtedness  of  the 
Munich  Co.  to  it  under  the  participation  contract. 

The  defendant  in  an  equity  suit  may  ask  for  relief  against  the 
plaintiff  by  his  answer  instead  of  by  cross-bill,  but,  as  a  gen- 
eral rule,  the  plaintiff  in  his  reply  to  the  answer  cannot  set 
up  new  grounds  for  the  relief  inconsistent  with  those  in  the 
original  bill. 

The  charter  of  the  U.  Surety  Co.  (Act  of  1902,  Chap.  479,) 
contemplated  that  the  whole  of  its  capital  stock  should  be 
subscribed  for  before  the  organization  of  the  company.  It 
did  not  require  that  50^^  on  each  share  should  be  actually 
paid  in  beforo  organization,  but  only  that  50%  of  the  aggre- 
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gate  capital  should  be  paid.  Therefore,  when  more  than  that 
amount  Tiad  been  paid  in,  and  it  does  not  appear  that  all  of 
the  stock  had  not  been  subscribed  for,  a  contract  made  by 
the  Surety  Co.  is  valid,  since  the  company  had  come  into 
legal  existence. 

After  a  Surety  Co.  had  paid  its  bonus  and  franchise  taxes,  and 
had  received  a  license  to  do  business  from  the  Insurance 
Commissioner  of  the  State,  and  had  made  to  the  Commis- 
sioner a  report  of  business  actually  done,  but  when  all  of  its 
capital  stock  may  not  have  been  subscribed  for  as  required 
by  its  charter,  an  Act  of  the  Legislature  was  passed  to 
amend  the  charter  and  extend  its  powers  in  which  the  com- 
pany was  spoken  of  as  a  corporation.  Held,  that  this  Act  is  a 
legislative  recognition  of  the  validity  of  the  existing  cor- 
poration and  not  merely  of  the  validity  of  its  charter,  since 
the  Legislature  had  the  power  to  relieve  it  of  the  necessity 
of  having  all  its  stock  subscribed  for  if  such  necessity  existed 
under  the  original  charter. 

When  the  answer  of  a  defendant  in  an  equity  suit,  denying 
the  right  of  the  plaintiff  to  maintain  the  bill,  asks  for  relief 
against  the  plaintiff,  and  the  facts  of  the  case  support  the 
averments  of  the  answer,  a  decree  dismissing  the  original  bill 
and  granting  relief  to  the  defendant  is  proper. 

Decided  May  0th,  1910. 

Appeal  from  the  Circuit  Court  of  Baltimore  City  (Heuis- 
LEE,  J.). 

The   cause   was    argued   before   Boyd,    C.    J.,    Briscoe. 
ScHMUCKEK,  Burke,  Thomas  and  Urner,  JJ. 

Arthur  Geo.  Brown,  Edgar  TI.  Gaus  and  R.  E.  Lee  Mar- 
shall, for  the  appellant. 

Joseph  C.  France  atid  Edwin  J.  Farher,  for  the  appellee. 
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BoYD^  C.  J.,  delivered  the  opinion  of  the  Court. 

This  is  an  appeal  from  a  decree  which  dismissed  the  bill 
of  complaint  of  the  Munich  Re-Insurance  Company  filed 
against  the  United  Surety  Company,  decreed  that  the  de- 
fendant was  entitled  to  cross-relief  as  prayed  in  its  answer, 
and  referred  the  cause  to  the  auditor  to  ascertain  and  re- 
port the  amount,  if  any,  due  by  the  plaintiff  to  the  defend- 
ant under  what  is  called  a  ^'participation  contract."  The 
bill  charges  that  the  Munich  (,^ompany  was  induc<^  to  enter 
into  and  execute  that  contract  with  the  Surety  Company 
through  fali^o  and  fraudulent  representations  of  material 
facts  on  the  part  of  the  Surety  Company  and  certain  of  its 
officers.  It  alleges  that  upon  discovery  of  the  frauds  the 
Mimich  Company  rescinded  the  contract  and  notified  the 
Surety  Company  that  by  reason  of  said  frauds  the  contract 
was  null  and  void  from  the  beginning,  but  that  the  Surety 
Company  had  denied  the  right  of  the  Munich  Company  to 
rescind  the  contract,  and  had  instituted  a  suit  at  law  to  re- 
cover damages  against  it,  under  the  terms  and  provisions  of 
the  contract.  It  then  prayed  that  a  decree  might  be  passed 
declaring  the  contract  null  and  void,  and  cancelling  it,  and 
also  praying  for  an  injunction  restraining  the  Surety  Com- 
pany from  further  prosecuting  the  suit  at  law. 

The  defendant  answered  the  bill  and  neither  admitted  nor 
denied  the  allegations  of  fraud  set  out  in  it,  but  called  for 
strict  proof  thereof.  It  further  allied  that  it  was  imma- 
terial whether  the  charges  of  fraud  and  misrepresentations 
set  out  in  the  bill  were  true  or  not,  for  the  reason  that  the 
plaintiff  had  ratified  and  confirmed  the  contract  in  question, 
and  had  waived  any  right  to  rescind  it,  after  discovery  of 
the  frauds  and  with  full  knowledge  thereof.  By  way  of 
cross-relief  the  defendant  then  charged  that  the  plaintiff  was 
indebted  unto  it  under  the  provisions  of  the  contiact  in  a 
large  sum  of  money,  and  prayed  for  an  accounting  and  a 
decree  in  its  favor  for  such  amount  as  might  be  found  to  be 
due. 


Digitized  by 


Google 


204      MUNICH  CO.  rs.  rXITEl)  SURETY  CO. 

Opinion  of  the  Court.  [113 

The  Munich  Company  answered  the  allegations  for  cross- 
relief,  alleging  that,  apart  from  and  in  addition  to  the  in- 
validity of  the  contract  by  reason  of  the  fraud  and  misrepre 
sentations  charged  in  the  bill,  the  Surety  Company  was  not 
entitled  to  relief  because  at  the  time  of  the  execution  of  the 
contract  it  had  not  come  iuto  being,  had  no  corporate  exist 
ence  and  was  legally  incapable  of  having  or  exercising  any 
of  the  rights  or  privileges  contained  in  its  charter,  and  was 
l^ally  incapable  of  executing  or  entering  into  the  contract 
because  by  its  charter  it  was  a  condition  precedent  to  ac- 
quiring or  having  any  corporate  existence  or  exercising  any 
corporate  ]>owers  that  all  of  the  capital  stock  of  the  Surety 
Company,  to  wit,  five  thousand  shares,  should  first  be  sub- 
scribed for,  and  that  fifty  per  cent,  should  first  be  paid  in 
cash,  while  a  large  part  was  unsubscribed  for,  and  far  less 
than  fifty  per  cent,  had  been  paid  in  cash. 

The  authorized  capital  of  the  Surety  Company  was  five 
hundred  thousand  dollars,  divided  into  five  thousand  shares, 
of  one  hundred  dollars  each.  Tt  was  determined  that  the 
stock  be  j^ubscribed  at  one  hundred  and  fifty  dollars  per 
share — thus  making  a  surplus  of  two  himdl'ed  and  fifty 
thousand  dollars,  in  addititm  to  the  authorized  capital.  Olin 
Bryan,  the  then  president  of  the  Surety  Company,  entereii 
into  negotiations,  in  the  early  part  of  1006,  with  Carl 
Schreiner,  who  had  charge  of  the  "Foreign  Department"  of 
the  Munich  Company,  and  had  his  headquarters  in  London 
but  spent  part  of  his  time  in  this  country,  with  a  view  to 
making  a  contract  with  the  Afunicli  Company,  whereby  it 
should  undertake,  upon  terms  to  be  agreed  upon,  to  partici- 
pate in  some  part  of  the  business  of  the  Surety  Company  and 
also  requested  the  Munich  Company  to  become  a  subscriber 
to  the  capital  stock  of  the  Surety  Company.  The  bill  alleges 
that  in  the  course  of  the  negotiations  between  them  it  was 
understood  and  agreed,  as  a  condition  of  the  Munich  Com- 
]^anv  entering  into  the  contract  and  subscribing  to  the  stock, 
that  the  whole  capital  should  be  subscribed  and  actually  paid 
into  the  treasury  at  the  rate  of  $150.00  per  share,  without 
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discount  or  rebate  to  anyone,  so  that  the  entire  capital  of 
$500,000  and  $250,000  of  surplus  should  be  actually  paid 
in  cash  and  be  available  for  the  purposes  of  the  business  of 
the  Surety  Company.  It  was  agreed  that  upon  those  terms, 
the  Munich  Company  would  take  three  hundred  and  thirty- 
three  shares,  at  $150.00  per  share,  and  in  order  to  have  a 
definite  and  official  confirmation  of  the  representations  and 
statements  of  said  Bryan,  on  March  24th,  1906,  Schreiner 
wrote  to  the  Surety  Company  requesting  it  to  deliver  to  the 
banking  firm  of  Ladenbnrg,  Thalmann  &  Co.,  of  New  York, 
the  three  hundred  and  thirty-three  fully  paid  shares  of  stock, 
together  with  a  statement  as  to  its  capital,  etc.  On  March 
30th,  1906,  Bryan,  as  president,  wrote  to  the  banking  firm 
stating  that  all  the  shares  had  been  subscribed  for  at  $150.00 
per  share,  no  discount  or  rebate  being  allowed  on  a  singb^ 
share  to  any  stockholder,  of  which  there  was  then  paid 
$443,000  in  capital  and  $221,500  in  surplus,  making  $664,- 
500,  which  with  the  333  shares  subscribed  by  them  would 
make  a  total  of  $714,500  which  would  leave  an  unpaid  bal- 
ance of  $35,550,  being  237  shares,  and  that  all  of  the  capi- 
tal and  surplus  would  be  paid  on  or  before  the  15th  of  April, 
1906.  The  amount  of  the  Munich  Company's  subscription 
to  the  stock  was  duly  paid  by  two  drafts,  and  the  contract, 
which  is  at  times  spoken  of  in  the  record  as  a  "participation 
contract,"  and  in  other  places  as  a  "re-insurance  contract," 
was  executed  in  duplicate  by  the  Surety  Company  on  Match 
20th,  and  by  the  Munich  Company  on  April  10th,  1006 — 
the  duplicates  having  been  sent  to  the  home  office  at  Munich, 
Bavaria,  for  execution  by  that  company. 

Amongst  other  provisions  in  the  contract  Art.  VITI  pro 
vided  for  a  detailed  account  by  the  Surety  Company  to  the 
Munich  Company  of  certain  income  and  disbursements,  and 
Art.  IX  in  part  is,  that :  "If  the  account  provided  for  in  the 
preceding  article  shows  a  profit,  the  'Munich'  shall  receive 
one-third  (1/3)  thereof  as  its  share  under  the  terms  of  this 
agreement.  If  the  said  account  shall  phow  a  loss,  the  'Mun- 
ich' will  pay  one-third  (1/3)  of  said  loss  to  the  United. " 
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The  bill  alleges  that  approximately  2312^2  shares  were  un- 
subscribed and  unpaid,  and  only  2687i/>  shares  (including 
what  the  Munich  Company  paid)  actually  subscribed  and 
paid  for;  that  the  plaintiff  and  its  agent,  Schreiner.  were  at 
the  time  of  making  the  contract  and  making  the  subscrip- 
tion, respectively,  entirely  ignorant  of  the  true  and  actual 
condition  of  the  defendant,  and  relied  on  the  representations 
and  statements  of  Biyan,  which  were  false  and  fraudulent. 
It  is  later  in  the  bill  alleged  that  for  reasons  and  considera- 
tions stated,  the  plaintiff  did  after  the  discovery  of  the 
frauds  and  misrepresentations,  and  upon  the  terms  and  con- 
ditions thereafter  set  out,  waive  the  said  frauds  and  mis- 
representations, in  respect  to  its  contract  of  subscription  to 
said  capital  stock,  and  ratified  and  confirmed  it,  but  at  no 
time  since  the  discovery  of  the  frauds  did  it  waive  the  same 
in  respect  to  the  participation  contract. 

During  the  summer  of  that  year  it  was  discovered  that  a 
large  number  of  the  shares  of  stock  were  not  in  point  of  fact 
bona  fide  paid  for,  or  subscribed  as  Bryan  had  led  the  Mimich 
Company  and  the  officers  and  directors  of  the  Surety  Com- 
pany, with  perhaps  one  or  two  exceptions,  to  believe.  Mr. 
Janney,  who  was  a  director  and  attorney  for  the  Surety  Com- 
pany, at  once  began  investigations  which  resulted  in  having 
a  special  meeting  of  the  board  of  directors  and  some  others 
interested  on  the  evening  of  August  25th,  1906,  at  the  com- 
pany's building  in  Baltimore.  The  effort  to  show  what  took 
place  on  that  occasion  is  largely  the  cause  of  this  volum- 
inous record  of  nearly  eight  hundred  pages.  We  arc  relieved 
of  discussing  the  falsity  of  the  representations  to  the  Munich 
Company  as  to  the  subscriptions  and  payment  of  the  stock 
by  the  admissions  in  the  appellee's  brief. 

The  case  is  peculiar  because  it  is  admitted  by  the  bill,  and 
shown  by  the  appellant's  teetiraony,  that  it  did  on  the  even 
ing  of  August  25th,  1906,  waive  the  frauds  and  misrepre- 
sentations in  respect  to  the  subscription  to  the  capital  stock, 
and  that  it  ratified  and  confirmed  its  contract  in  reference 
thereto,  but  the  controversy  is  whether  it   also  waived   its 
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right  to  rescind  the  participation  contract.  That  depends, 
outside  of  some  questions  of  law,  upon  the  facts  and  cir- 
cumstances shown  by  the  record,  and  therefore  we  are  called 
upon  to  review  them  at  some  length. 

Mr.  Schreiner  sailed  from  this  country  for  London  about 
June  19th,  1906,  and  did  not  return  again  until  about  the 
middle  of  October  of  that  year.  The  firm  of  Ladenburg, 
Thalmann  &  Co.  were  the  New  York  bankers  of  the  Munich 
Company,  and  Mr.  Walter  T.  Rosen  of  that  firm  represented 
the  Munich  Company  in  the  Surety  Company — having  been 
elected  a  director  in  the  latter  part  of  March,  1906,  as  the 
representative  of  that  company,  although  the  shares  of  stock 
stood  in  the  name  of  his  firm.  About  the  middle  of  August 
Mr.  Janney  requested  Mr.  Bosen  to  attend  a  meeting  of  the 
directors,  on  account  of  certain  developments,  and  shortly 
after  that  date  apprised  him  of  the  nature  of  the  troubles. 
At  Mr.  Rosen's  instance  the  meeting  was  postponed  until 
August  25th,  to  enable  him  to  communicate  with  Mr.  Schrei- 
ner, who  was  still  in  London.  On  August  22nd  he  sent  to 
Schreiner  a  long  calbegram  in  which  he  stated  there  seemed 
to  be  a  largo  amount  of  stock  not  paid  in  as  represented,  toKi 
him  a  directors'  meeting  was  called  for  the  next  day  and 
asked  for  instructions.  He  (Rosen)  suggested  that  he  re- 
sign as  director  and  stated  that  he  thought  it  advisable  that 
Schreiner  should  have  Marshall,  an  associate  of  Mr.  Van 
Vorst.  to  represent  his  interests.  He  referred  to  Mr.  J. 
Markham  Marshall  of  the  law  firm  of  Underwood,  Van 
Vorst  and  Hoyt  of  New  York,  who  had  represented  the 
company  in  some  matters,  and  of  which  firm  Mr.  Rosen  had 
at  one  time  been  a  member.  On  the  next  day  (August  23) 
Schreiner  cabled  Rosen,  "Please  postpone  your  decision  for 
a  few  days,"  and  Rosen  again  sent  a  long  cablegram  to 
Schreiner.  He  told  him  that  the  directors'  meeting  was 
postponed  until  Saturday,  which  he  would  attend,  taking 
Marshall  with  him,  and  that  he  considered  it  advisable  to 
have  Marshall  elected.  He  said  there  was  no  doubt  that 
Bryan  made  false  statements  regarding  the  payment  of  tho 
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capital  in  full,  soemod  that  there  were  about  2,200  shares 
not  actually  subscribed  for,  and  referred  to  several  matters 
which  were  afterwards  considered  at  the  meeting. 

On  August  24th  Schreiner  sent  Rosen  a  cablegram  in 
which  he  referred  to  his  letter  to  his  (Rosen's)  firm  of  March 
24th  as  to  the  payment  of  shares,  and  adde<l :  *'This  ])ay- 
ment  was  only  made  conditionally  on  such  undertaking.  If 
President  Bryan's  stateuient  March  30  to  Ladenburg,  c^m- 
tains  false  statements,  I  withdraw  from  our  contract  and 
daim  stock  deal  to  be  null  and  void,  request  return  of  our 
money  paid.  Decline  assist  financing  situation.  Place  my 
interest  in  Van  Vorst's  hands."  It  resulted  in  Rosen  and 
Marshall  going  to  Baltimore  on  August  25th,  and  there  was^ 
a  meeting  of  the  directors  and  others  that  night.  In  addi- 
tion to  Messrs.  Rosen  and  Marshall  a  large  number  of  di- 
rectors, officers  and  attorneys  of  the  Surety  (^ompany  and 
the  Commercial  and  Farmers'  Rank,  which  was  interested, 
were  present.  Afr.  Bryan  read  a  report,  and  Mr.  Gans  who 
had  been  employed  as  sjiecial  counsel  by  some  persons  inter- 
ested  in  the  Surety  Company  made  a  statement  explaining 
the  e(>nd.ii<)iis,  which  was  supplemented  by  Mr.  Cocheu  of 
the  American  Audit  Company  who  had  been  examining  into 
the  Surety  Company's  affairs.  A  number  of  persons  spoke 
and  at  times  there  was  great  confusion.  It  seemed  to  be 
conceded  that  there  were  23121/^  shares  of  stock  which  were 
either  in  such  shape  as  could  not  be  said  to  be  bona  fide  sub- 
scriptions, or  were  not  in  the  names  of  persons  who  were  re- 
garded as  financially  responsible.  Mr.  Marshall  gave  notice, 
as  he  said,  that  he  rescinded  the  stock  contract  and  demanded 
the  money  back,  but  a  number  of  the  witnesses  testified  he 
included  both  the  stock  and  the  participation  contracts.  At 
the  instance  of  Mr.  Baker,  who  was  interested  in  protecting 
the  Surety  Company,  the  bank  and  other  financial  institu 
tions,  proposed  that  those  present  subscribe  for  the  231 2 V^ 
shares  of  stock,  which  was  done,  as  the  appellee  contends,  on 
the  distinct  condition  that  the  Munich  Company  waive  its 
asserted   right   to  rescind   the  stock   and   participation   con- 
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tracts,  which  the  appellee  says  was  done,  while  the  appellant 
contends  it  was  only  as  to  the  stock.  It  is  admitted  that  the 
one  was  waived  and,  as  we  have  seen,  the  bill  itself  so  alleges. 
The  great  preponderance  of  the  testimony  is  imqucstion- 
ably  in  favor  of  the  appellee,  on  this  point  in  controversy. 
There  were  four  witnesses  on  the  part  of  the  appellant  in- 
eluding  Mr.  Marshall,  who  is  positive  that  he  only  mentioned 
the  stock  subscription,  and  thirteen  who  sustained  the  con- 
tention of  the  appellee  as  to  what  occurred.  It  is  true  the 
latter  differed  somewhat  as  to  precisely  what  was  said,  and 
as  to  what  some  of  them  heard,  but  there  can  be  no  doubt 
that  all  of  them  understood  from  what  Mr.  Marshall  said 
that  the  Munich  Company  was  to  continue  to  occupy  the 
same  relations  it  had  been  holding  to  the  Surety  Company. 

Before,  however,  we  go  into  that  testimony  in  detail,  it 
will  be  well  to  consider  some  of  the  documentary  evidence 
and  the  admissions  of  those  representing  the  appellant.  It 
is  only  just  to  say  before  doing  so  that  we  do  not  believe  that 
any  of  these  gentlemen  on  the  part  of  the  appellant  inten- 
tionally misstated  or  colored  the  facts  as  they  recollected 
them  when  thev  testified,  but  it  would  seem  to  be  clear  that 
if  Mr.  Marshall  only  had  in  mind,  and  only  knew  of,  the 
stock  transaction,  his  principal  was  fully  aware  of  both,  and 
confirmed  his  action,  supposing  it  to  have  had  reference  to 
both,  and  moreover  Mr.  Marshall  used  language  and  did 
acts  which  authorized  those  who  subscribed  to  believe  that  he 
fully  understood  that  both  contracts  were  referred  to. 

In  the  first  place,  the  letter  dated  March  30th,  1906,  from 
Mr.  Bryan  to  Messrs.  Ladenburg,  Thalmann  &  Co.  began  by 
saying :  "Replying  to  a  letter  of  recent  date  from  Schreiner, 
Manager  of  the  Munich  Re-Insurance  Foreign  Department, 
who  have  entered  into  a  participating  contract  with  our  com- 
pany, I  respectfully  submit  the  following:" — then  follows 
his  statement  about  the  stock.  That  was  addressed  to  the 
firm  of  which  Mr.  Rosen  was  not  only  a  member,  but  the 
member  who  had  charge  of  the  T!ilunich  Company's  interests, 
and  his  firm  paid  for  the  stock,  took  it  in  its  name  and  he 
VOL.  113  14 
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represented  the  Munich  Company  as  a  director  in  the  Surety 
Company.  On  August  24th  Schreiner  sent  a  cablegram  to 
Rosen  in  which  he  said:  "If  President  Bryan's  statement 
of  March  30th  to  Ladenburg  contained  false  statements,  I 
withdraw  from  our  coniract  and  claim  stock  deal  null  and 
void."  What  contract  did  he  mean,  that  he  would  withdraw 
from  ?  The  letter  mentioned  in  terms  spoke  of  the  ''par- 
ticipating  co)ilract,'*  and  Rosen  knew  there  was  no  executory 
contract  for  subscription  of  stock,  because  his  firm  had  paid 
for  and  had  the  stock.  But  the  cablegram  on  its  face  spoke 
of  two  things — "I  withdraw  from  our  contract  and  claim 
stock  deal  null  and  void." 

On  the  same  day  (August  24th)  Mr.  Van  Vorst  calbed 
to  Mr.  Schreiner  that  he  must  preserve  all  his  rights  against 
everyone,  and  not  prejudice  any  remedy  by  hasty  action; 
that  Marshall  and  Rosen  would  go  to  Baltimore  the  next  day, 
that  ^^Marshall  will  state  you  have  taken  firm  stand  and  that 
it  is  duty  of  directors  and  company  to  at  once  either  give 
you  solvent  company  or  return  your  stock.  After  I  have 
facts  I  can  determine  what  is  wisest  to  do.  Situation  criti- 
<5al."  On  August  25th  Schreiner  cabled  Van  Vorst,  "Fully 
•concur  in  your  views  not  to  hasten  action.  With  yesterday's 
•cable  notified  Rosen  that  decline  to  participate  in  further 
financing.  You  can  wait  developments.  If  misrepresenta- 
tions are  proved  /  witlidraxv  from,  contract  and  demand  re- 
turn of  maney  paid  for  shures.  Writing."  Mr.  Marshall 
admitted  he  had  interviews  with  Mr.  Rosen  on  August  24th 
and  25th,  went  with  him  to  Baltimore,  and  had  the  informa- 
tion contained  in  the  cablegrams  and  the  letter  of  Mr.  Bryan 
to  Ladenburg,  Thalmann  &  Co.,  as  well  as  others,  which  were 
given  to  his  finn  by  Mr.  Rosen,  as  shown  by  the  lattt^r's  let- 
ter of  August  24th. 

The  stock  subscribed  at  the  meeting  of  August  25th  was 
j)aid  for  on  Monday,  August  27th,  according  to  agreement, 
and  Mr.  Baker  so  notified  Mr.  Rosen  and  Mr.  Marshall  by 
telegrams.  On  August  27th  Mr.  Van  Vorst  cabled  Schrei- 
ner that  the  matter  was  adjusted  in  his  opinion  satisfactor- 
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ily,  "understood  company  doing  excellent  business;  trouble 
not  made  public;  and  credit  unimpaired.  Under  these  cir- 
cumstances believe  it  would  have  been  most  unwise  to  at- 
tempt to  rescind,  as  such  course  would  imdoubtedly  have  en- 
tailed final  loss  on  your  company.  Marshall  sending  full 
details  by  letter.  When  do  you  expect  to  be  in  America?" 
Next  day  Schreiner  cabled:  "Your  information  very  satis- 
factory ;  sail  fifth  October,  Deutchland,  for  New  York."  On 
the  same  day  Mr.  Marshall  wrote  at  length  describing  Bryan's 
methods,  referred  to  his  letter  of  March  30th,  spoke  of  the 
subscriptions  the  night  of  August  25th  and  their  payment. 
He  quoted  the  cablegram  from  Mr.  Van  Vorst  to  him,  said 
they  had  received  his  reply,  "and  notified  the  Surety  Com- 
pany thi'ough  Mr.  Baker  that  we  waived  your  right  to  re- 
scind your  subscription." 

On  August  20th,  Van  Vorst  wrote  to  Schreiner:  '^I  think 
the  solution  of  the  problem  was  the  wisest.  As  stated  in  my 
telegram  to  you,  I  thought  it  was  up  to  the  directors  to  give 
you  either  a  solvent  company  or  to  take  back  your  stock,  and 
I  think  they  chose  the  best  horn  of  the  dilemma.  I  under- 
stand you  have  a  fairly  profitable  contract  with  the  Surety 
Company.  Had  the  matter  become  public  it  would  have 
been  a  repetition  of  the  old  story — your  contract  would  have 
been  destroyed/'  etc.  On  September  10th,  Van  Vorst  cabled 
Schreiner:  "Has  your  company  re-insured  risks  on  any  de- 
posits Mason's  Bank?  Give  amount,  if  any,"  to  which  he 
replied,  "Mason's  Bank  possible  interest  only  through  re- 
insurance contract  United." 

On  that  day  Mr.  Van  Vorst  also  wrote  a  long  letter  to 
Mr.  Schreiner.  Amongst  other  things  he  said  they  had 
learned  that  day  that  the  Surety  Company  had  guarante«*d 
two  accounts  at  Mason's  Bank,  aggregating  approximatelv 
$250,000,  one  on  account  of  the  City,  and  the  other  on  ac- 
count of  the  Order  of  Heptasophs.  He  said  "The  statement 
was  also  made  that  the  Munich  Re-Insurance  Company  had 
re-insured  these  deposits  under  its  general  contract  mth  the 
Ignited  Surety  Company."     Again  he  said  "If  it  be  true  on 
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the  one  hand  that  your  company  is  re-insuring  risks  on  which 
its  immeJiate  liabilities  would  be  $83,333  I  am  very  thank- 
ful that  we  did  not  rescind  our  contract  for  subscription  to 
the  capital  stock  of  the  Surety  Company,  or  undertake  to 
rescind  our  contract  of  subscripticm  of  the  28th,"  etc.  On 
Septi^mber  12th,  Schreiner  wrote  Messrs.  Underwood,  Van 
Vorst  and  Hoyt.  lie  acknowledged  their  letters  of  August 
29th  and  Septemlx^r  1st,  also  Mr.  Marshall's,  and  quoted  the 
cablegrams  which  had  passed  between  them  the  day  before, 
and  then  said :  "We  cannot  find  that  we  are  interested  to  any 
of  our  friends  on  Mason's  Bank,  but  it  is  possible  that  the 
United  Surety  Company  may  have  given  some  guarantee? 
and  in  that  case  we  will  be  interested  by  our  participation 
contract." 

On  September  18th,  Schreiner  acknowledged  letter  of  lOth 
inst.  from  Van  Vorst,  enclosed  a  copy  of  the  participation 
contract  for  their  information,  and  said:  "Permit  us  to 
point  out,  however,  that  the  participation  contract,  and  the 
participation  in  the  stock  was  one  transaction,  one  part  de- 
pendent on  the  other  and  we  believe  therefore  we  would  have 
nm  no  great  risk  if  the  aeticm  of  the  *'Unite<r'  had  cause<l 
the  rescission  of  our  participation  in  the  stock.  With  that 
naturally  the  ])articipation  contract  would  also  have  fallen 
through." 

It  would  appear  from  this  correspondence  that,  although 
Afr.  Van  Vorst  and  Mr.  ^farshall  were  not  aware  of  all  the 
terms  of  the  jiarticipation  contract,  until  perhaps  the  receipt 
of  the  copy  enclosed  in  the  letter  dated  September  18th,  they 
certainly  must  or  ought  to  have  known  that  there  was  such  a 
contract.  Mr.  Marshall  not  only  had  the  i)apers  in  his  pos- 
session, showing  that  there  was,  but  read  the  letter  of  March 
30th  at  the  meeting  of  August  25th,  which  expressly  spoke 
of  it.  Then  the  same  cables  which  directed  a  demand  for 
the  return  of  the  money  pai<l  for  the  shares  of  stock  directed 
a  withdrawal  from  the  ccmtract.  (\  rtainly  as  early  as  two 
days  after  the  money  was  paid  to  Mr.  Baker,  in  payment  in 
full  for  the  stock,  ^Ir.  Van  Vorst  knew  that  there  was  such  ^ 
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contract,  for  in  his  letter  of  August  29th  he  said:  "I  under- 
stand you  have  a  fairly  profitable  contract  with  the  Surety 
Company,''  and  there  is  nothing  in  the  testimony  to  show 
that  he  only  received  that  information  after  August  25th. 
On  the  other  hand,  Mr.  Rosen  knew  of  that  contract  as  ear]> 
as  the  letter  of  March  30th,  he  was  a  director  in  the  Surety 
Company,  recommended  the  employment  of  Mr.  Marshall, 
talked  with  him  in  New  York,  went  with  him  to  Baltimore 
and  sat  by  him  at  the  meeting  that  night.  It  is  difficult  to 
understand  why  Mr.  Marshall  would  have  attempted  to  re- 
scind the  contract  for  stock,  on  the  grohnd  of  fraud  and  mis- 
representation, and  yet  would  not  attempt  to  relieve  his 
client  from  the  more  dangerous  and  burdensome  contract,  the 
participation  contract,  excepting  upon  the  theory  that  he  did 
not  know  of  its  existence  or  did  not  appreciate  its  import- 
ance. But  it  is  beyond  comprehension  that  Mr.  Rosen,  who 
undoubtedly  did  know  of  that  contract,  as  he  so  testified, 
would  sit  quietly  by  Mr.  Marshall  during  the  meeting  of 
August  25th  and  not  inform  him — especially  as  the  sto(;k 
Mr.  Marshall  was  demanding  the  payment  for  stood  in  the 
name  of  Mr.  Rosen's  firm,  and  he  was  put  in  the  board  of 
directors  to  represent  it. 

Then  undoubtedly  Mr.  Schreiner  knew  all  about  it,  gave 
instructions  as  to  both  the  ''contract  and  stock  deal/'  and 
must  have  supposed  when  he  heard  from  Mr.  Marshall  and 
Mr.  Van  Vorst  that  they  were  eanying  out  his  instructions 
a«  to  both,  and  not  that  they  were  demanding  payment  for 
the  stock  and  leaving  his  company  liable  under  such  a  con- 
tract, especially  if  the  Surety  Company  was  in  the  hands  of 
those  he  deemed  guilty  of  false  statements,  in  order  to  in- 
duce him  to  enter  into  it.  His  letter  of  September  18th, 
above  quoted,  shows  very  clearly  how  he  understood  the  situ- 
ation. 

Then  when  we  turn  to  the  testimony  of  the  witnesses, 
what  do  we  find  ?  Justice  Gerard,  of  the  Supreme  Court  of 
New  York,  who  was  a  director  in  the  Surety  Company,  was 
present  with  Mr.  Janney,  Mr.  Marshall  and  Mr.  Rosen  in 
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the  latter's  office,  several  days  before  the  meeting  of  August 
25th.  He  testified  that  Mr.  Eosen  said  that  Mr.  Marshall 
would  represent  the  Munich  Company  and  that  was  the  rea- 
son he  was  present,  and  "that  the  Munich  Re-Insurance 
Company  had  become  connected  with  the  United  Suretv 
Company  through  making  a  re-insurance  contract  with  it, 
and  at  the  same  time  buying  a  large  amount  of  the  stock  of 
the  Surety  Company."  Mr.  Janney  said  that  "When  Mr. 
Marshall  came  in  Mr.  Rosen  stated  to  him  that  the  Munich 
Re-Insurance  Company  was  largely  interested  in  the  United 
Surety  Company  of  Baltimore,  both  as  a  stockholder  and  as 
the  owner  of  a  participation  contract,  or  re-insurance  con- 
tract, and  that  the  United  Surety  Company  of  Baltimore 
was  in  some  trouble  and  that  I  was  familiar  with  it."  Mr. 
Rosen  told  Mr.  Marshall  that  his  firm  would  doubtless  be  re- 
tained and  he  should  be  in  touch  with  the  matter  from  the 
beginning.  Mr.  Janney  said  that  Justice  Gerard  was  sent 
for  and  came  in,  that  "I  recall  myself  sketching  to  Mr. 
Rosen  and  Mr.  Marshall  the  substance  of  the  contract,  but 
that  was  all,"  and  "in  order  to  make  clear  to  them  the  inter- 
est which  they  had  in  the  company  I  simply  sketched  the 
outlines  of  the  contract,  the  fact  that  the  Munich  Company 
was  a  participant  as  to  one-third  in  the  profits,  and  liable  for 
one-third  of  the  losses  to  the  United  Surety  Company.  T 
did  not  go  into  the  details  of  the  contract  at  all." 

It  is  true  that  Mr.  Marshall's  recollection  is  that  he  never 
heard  of  the  contract  until  after  the  meeting  of  August  25th. 
but  he  is  certainly  mistaken  about  that,  for  he  admits  he 
read  the  letter  of  March  30th  at  that  meeting  which  in  so 
many  words  spoke  of  it.  It  can  only  be  explained  either  on 
the  theory  that  his  mind  was  on  the  stock  arrangement,  and 
he  did  not  grasp  the  fact  of  the  other  contract,  or  that  he  has 
since  forgotten.  It  is  certain,  however,  as  we  have  seen, 
that  Mr.  Rosen  knew  of  it  and  we  do  not  find  in  his  testi- 
mony that  he  contradicts  Justice  Gerard  or  Mr.  Janney  as 
to  what  occurred  in  his  office,  although  he  does  say  that 
nothing  was  said  in  the  conference  with  ^fr.  Marshall  and 
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Mr.  Van  Vorst  on  the  afternoon  of  August  24th  about  the 
participation  agreement.  That  can  only  be  explained  by  sup- 
posing that  Mr.  Rosen  assumed  they  understood  it  inasmuch 
as  Mr.  Marshall  was  present  when  Mr.  Janney  explained  it 
a  few  days  before.  Mr.  Rosen  stated,  however,  that  he  gave 
Mr.  Marshall  and  Mr.  Van  Vorst  the  letters  enclosed  in  his 
letter  of  August  24th,  one  of  which  expressly  refers  to  that 
contract,  as  did  also  the  cables  from  Mr.  Schreiner. 

Justice  Gerard  also  testified  emphatically  as  to  a  conversa- 
tion he  had  with  Messrs.  Rosen  and  Marshall  on  the  train, 
on  their  way  to  Baltimore,  and  Mr.  Rosen  does  not  deny 
that,  although  Mr.  Marshall  does.  As  to  the  meeting  of  the 
night  of  August  25th,  Mr.  Marshall  testified  that  he  read 
the  letter  from  Mr.  Bryan  to  Messrs.  Ladenburg,  Thalmann 
&  Co.,  which  we  have  seen  expressly  refers  to  the  participat- 
ing contract.  Justice  Gerard  testified  that  "Mr.  Markham 
Marshall  read  some  letters  and  stated  on  behalf  of  the  Mun- 
ich Re-Insurance  Company  he  gave  notice  that  he  rescinded 
their  re-insurance  contract  and  the  purchase  of  the  stock." 
Mr.  G.  D.  Penniman  testified  that  Mr.  Marshall  said  the 
Munich  Company  "would  retire  from  its  contract  of  re- 
insurance, and  would  also  demand  back  its  stock  subscrip- 
tion, or  stock  payment."  Mr.  F.  H.  Gottlieb  said  that,  "Mr. 
Marshall  was  very  earnest  and  emphatic  in  his  announce- 
ment that  as  the  contents  of  the  letter  were  false  that  he 
gave  notice  there  and  then  to  the  meeting  on  the  behalf  of  the 
Munich  Re-Insurance  Company,  that  the  re-insurance  con- 
tract and  their  subscription  to  the  stock  of  the  company  would 
be  rescinded."  Mr.  George  M.  Shriver  said:  "As  I  recall, 
following  the  reading  of  the  letter  of  Mr.  Bryan  to  Messrs. 
Ladenburg,  Thalmann  &  Co.,  Mr.  Marshall  made  the  state- 
ment that  in  view  of  the  misrepresentations  that  had  been 
made,  that  the  Munich  Re-Insurance  Company  rescinded 
their  contract  and  their  stock  subscription."  Five  or  six 
other  persons  testified  in  substance  to  the  same  thing. 

The  testimony  shows  that  Mr.  Marshall's  remarks  created 
some  excitement,  and  then  Mr.  Bernard  N.  Baker  addressed 
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the  meeting.  He  spoke  particularly  of  the  valuable  contract 
with  the  Munich  Company,  of  which  he  had  been  previously 
told,  and  said  that  the  stock  should  be  subscribed  and  paid 
up.  Those  present  were  called  on,  and  the  stock  was  all  sub- 
scribed, but  before  it  was,  some  of"  them  asked  Mr.  Marshall 
if  the  Munich  Company  would  carry  out  its  contract  and 
not  demand  the  money  for  the  stock.  That  was  testified  to 
in  substance  by  thirteen  persons.  They  differed  in  express- 
ing themselves  as  to  just  what  was  said,  but  there  can  be  no 
doubt  that  all  of  them  understood  that  Mr.  Marshall  with- 
drew the  proposed  rescission  of  the  re-insurance  contract  and 
agreed  to  let  the  stock  remain  and  affirmed  and  ratified  both, 
provided  the  rest  of  the  shares  were  all  subscribed  and  paid 
for.  Justice  Gerard  said  that  before  subscribing  he  turned 
to  Mr.  Rosen  and  Mr.  Marshall,  and  said  to  them:  "  'I  am 
not  going  to  put  my  good  money  up  to  furnish  material  for 
a  law  suit  by  the  Munich  Re-Insurance  Company,  and  I 
won't  put  it  up  unless  it  is  distinctly  understood  that  you 
withdraw  your  statement  that  you  are  going  to  rescind  the 
re-insurance  contract  and  the  stock  purchase,  and  expressly 
agree  to  stand  by  the  contract  and  stock  purchase,'  and  Mr. 
Marshall  then  said  that  on  behalf  of  the  company  he  would 
do  so,  providing  the  money  was  paid." 

Several  witnesses  spoke  of  Justice  Gerard's  remarks,  and 
also  of  some  made  to  the  same  effect  by  some  one  represent- 
ing the  directors  of  the  Commercial  and  Farmers'  Bank.  A 
number  of  thos(»  who  subscribed  said  they  would  not  have 
done  so,  had  it  not  been  for  the  statement  of  Mr.  Marshall 
on  behalf  of  the  Munich  Company.  The  rest  of  the  shares 
of  stock  were  subscribed  for  that  night,  and  paid  in  full  by 
the  appointe<l  time  on  Monday. 

We  are,  then,  of  the  opinion  that  the  decided  pi*eponder- 
anee  of  the  testimony  shows:  (1)  That  Mr.  Marshall  gave 
notice  of  the  rescission  in  such  way  as  justified  those  hearing 
him  in  believing  that  he  referred  to  the  entire  relation  exist- 
ing between  the  two  companies,  which  included  that  under 
the  participation  contract,  as  well  as  that  in  reference  to  the 
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stock;  (2)  That  subsequently  on  that  evening  he  withdrew 
the  rescission  and  by  his  action  affirmed  both  contracts,  upon 
the  agreement  of  those  present  to  subscribe  and  pay  for,  by 
Monday,  August  27th,  the  shares  of  stock  which  were  treated 
as  not  actually  subscribed  and  paid  for;  (3)  That  his  action 
was  the  inducement  which  led  the  subscribers  to  take  and 
pay  for  the  stock;  and  (4),  That  his  action  was  authorized 
and  ratified  by  the  Munich  Company,  with  such  knowledge 
of  the  frauds  and  misrepresentations  as  binds  it  by  its  elec- 
tion to  affirm  this  contract. 

It  cannot  be  doubted  that  the  Munich  Company  could 
waive  its  right  to  rescind,  and  affirm  both  contracts.  Nor 
does  it  seem  to  us  to  be  less  certain  that,  inasmuch  as  it  made 
its  election,  and  thereby  induced  those  interested  in  the 
Surety  Company  to  pay  in  nearly  $350,000,  it  cannot  now 
be  heard  to  say,  as  it  in  effect  does,  in  a  Court  of  Equity, 
that  "it  is  true  that  our  action  induced  those  persons  to  pay 
into  the  treasury  of  the  Surety  Company  that  large  sum  of 
money,  but  we  have  foimd  out  since  that  it  is  to  our  ad- 
vantage to  rescind  the  contract."  Call  it  estoppel,  waiver 
and  ratification,  or  what  not,  it  is  what  Courts  of  Equity  do 
not  permit  to  be  taken  up  and  laid  down  at  pleasure.  There 
is  but  little,  if  anything,  known  now  as  to  the  conditions  of 
the  Surety  Company  which  were  not,  or  could  not  have  been, 
then  known.  The  misrepresentations  relied  on  in  the  bill 
were  known,  and  those  who  put  up  their  money  were  no 
better  informed  than  the  representatives  of  the  Munich  Com- 
pany. Considerable  stress  is  placed  on  the  fact  that  Mr. 
Schreiner  was  abroad,  and  remained  so  until  the  middle  of 
October,  but  he  was  being  kept  advised  from  time  to  time, 
and  if  his  presence  was  necessary  here  for  the  protection  of 
the  Munich  Company  he  ought  either  to  have  come  at  once, 
or  to  have  at  least  promptly  informed  his  representatives 
here  that  no  definite  action  could  be  taken  until  his:  return, 
and  not  let  the  subscribers  to  the  additional  stock  ])ay  iu 
their  money  and  then,  after  his  company  was  strengthened 
to  that  extent,  unload  on  them  and  other  innocent  people. 
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The  Munich  Company  was  not  in  ignorance  of  its  right .s 
when  it  acted.  Schreiner,  who  confessedly  had  the  power  t«» 
act,  not  only  knew  of  the  participation  contract,  but  hi* 
called  attention  to  it  in  his  cablegrams  in  such  way  as  at 
least  ;Mr.  Rosen,  who  had  been  his  representative  and  who 
was  at  the  meeting,  must  have  known  of  it,  and  did  as  he 
admits  in  his  testimony,  although  he  may  not  have  known 
all  of  its  details.  If  the  cablegrams  and  letters  from  Mr. 
Marshall  and  Mr.  Van  Vorst  showed,  as  is  contended,  that 
they  only  had  in  mind  or  knew  of  the  stock  transaction,  Mr. 
Schreiner  ought  not  to  have  left  them  in  ignorance  of  thr 
contract,  but  in  point  of  fact  his  letter  of  September  18th 
shows  that  he  did  not  so  understand  their  communications. 

This  opinion  is  already  too  long  to  pennit  us  to  further 
quote  from  or  refer  to  other  testimony,  but  we  have  state<l 
above  the  conclusions  of  the  facts  we  have  reached.  It  onh 
remains  to  refer  to  the  law  as  briefly  as  we  can.  In  the 
article  on  Cancellation  of  Instruments  by  Mr.  John  Norton 
Pomeroy,  2nd,  in  6  Cyc,  that  learned  author,  on  page  297, 
has  embodied  in  the  text  a  quotation  from  Judge  Choate 
in  7  Fed.  401,  where,  in  speaking  of  the  effect  of  ratifica- 
tion, it  is  said:  "This  doctrine  seems  to  rest  not  upon  the 
principle  of  a  new  contract  between  the  parties,  nor  yet  upon 
the  ordinary  principle  of  estoppel  in  pais,  but  rather  upon  a 
distinct  principle  of  public  policy,  that  all  that  justice  or 
equity  requires  for  the  relief  of  a  party  having  such  cause 
"'d  impeach  a  contract  is  that  he  should  have  but  one  fair 
opportunity,  after  full  knowledge  of  the  rights,  to  decide 
whether  he  will  affirm  and  take  the  benefits  of  the  contract 
or  disaffirm  it  and  demand  the  consequent  redress.  Any 
other  rule  would  be  regarded  as  unjust,  even  toward  the  party 
guilty  of  the  wrong  out  of  which  grows  the  right  to  rescind.^' 
In  14  Ami,  £  Eng.  Ency.  of  Law,  159,  the  well  known  law 
writer,  Mr.  W.  L.  Clark,  Jr.,  thus  briefly  states  the  rule  as  to 
the  effect  of  an  affirmance:  "In  the  first  place,  a  contract 
cannot  be  rescinded  for  fraud  after  it  has  once  been  affirmed, 
expressly  or  impliedly,  with  a  full  knowledge  of  the  fraud. 
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The  party  has  a  right  to  rescind,  but  he  is  not  bound  to  do 
80,  and  when  he  has  once  made  his  election,  he  is  bound  by 
it."  See  also  Troup  v.  Appleman,  52  Md.  456,  and  Cole  v. 
nines,  81  Md.  476. 

Of  course  it  is  not  necessary  in  order  to  make  an  election 
to  ratify  conclusive,  that  the  party  so  electing  shall  be  ac- 
quainted with  all  the  evidence  which  may  tend  to  prove  the 
fraud,  but  it  is  sufficient  if  he  has  knowledge  of  all  the  ma- 
terial facts  showing  the  actual  perpetration  of  fraud  against 
him.  Bach  v.  Tuck,  126  N,  Y.  53.  In  this  ease  there  was 
no  doubt  about  the  fraud — that  was  conceded  by  all  with  the 
exception  of  Mr.  Bryan  and  possibly  one  or  two  others — and 
the  action  taken  that  night  was  based  on  the  assumption  and 
concession  of  the  misrepresentations. 

It  is  also  contended  that  the  rule  cannot  be  applied  hero 
because  an  estoppel  in  pais  can  only  operate  between  parties 
and  privies  in  the  transaction  itself,  in  respect  to  which  the 
estoppel  is  involved.  But  in  the  first  place  this  is  not  a 
technical  estoppel,  and  the  principle,  as  we  have  seen  above, 
does  not  depend  upon  that.  It  is  tnie,  however,  that  the 
action  of  the  Munich  Company  did  induce  others  to  alter 
their  positions,  injuriously  to  themselves,  and  therefore  there 
is  all  the  more  reason  why  the  election  made  by  it  should 
be  held  to  be  conclusive.  But  beyond  all  that,  we  are  not 
prepared  to  say  that  when  those  interested  in  a  corporation, 
as  these  parties  were,  meet  to  ascertain  its  condition,  and 
consider  its  welfare,  as  well  as  their  own,  and  then  enter 
into  an  arrangement  such  as  we  find  was  made  that  night, 
and  was  subsequently  ratified,  a  Court  of  Equity  can  still  be 
called  upon  to  rescind  a  contract  and  declare  it  null  and  void 
on  the  ground  of  fraud  which  was  known  at  the  time.  It  i- 
true  the  law  distinguishes  between  the  corporate  entity  and 
the  shareholders,  but  it  does  not  withhold  from  subscribers 
of  large  amounts  of  money  paid  in  for  the  benefit  of  th(» 
complaining  party,  as  well  as  themselves,  all  protection  on 
such  a  ground  as  here  relied  on — especially  as  the  directors 
of  the  corporation  were  really  holding  a  meeting,  and  hence 
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it  luight  well  be  said  that  what  was  done  was  by  the  sanction 
and  act  of  the  corporation  itself,  through  its  authorized 
agents.  The  record  shows  that  the  certificates  of  stock  were 
issued  to  the  subscribers  of  that  night,  and  the  company  was 
unquestionably  to  some  extent  a  party  to  the  arrangement. 

Nor  do  we  think  there  is  any  ground  for  claiming  that 
part  of  the  stock  subscribed  that  night  was  not  actually  paid. 
That  is  shown  beyond  any  reasonable  doubt.  Some  matters 
referred  to  occurred  after  the  stock  was  taken  and  the  partic- 
pation  contract  was  entered  into  by  the  parties,  which  could 
scracely  be  said  to  be  grounds  for  rescission,  even  if  they  had 
been  relied  on  in  the  bill.  So  without  further  discussing 
other  questions  involved  in  this  part  of  the  case,  although  we 
have  carefully  considered  all  of  them,  we  are  of  the  opinion 
that  the  appellant  is  not  entitled  to  a  rescission  on  the 
grounds  relied  on  in  the  bill  of  complaint  That  brings  us 
to  the  consideration  of  the  question  raised  by  the  answer  to 
the  part  of  the  answer  of  the  defendant  seeking  cross-relief. 

We  have  shown  above  the  position  taken  by  the  appellant 
in  its  answer  to  the  cross-relief  sought  by  the  appellee.  As 
the  bill  proceeds  on  the  theory  that  the  contract  was  executed 
between  two  competent  parties,  it  may  well  be  doubted 
whether  the  appellant  could  in  that  answer  be  permitted  to 
raise  this  question,  which  is  so  incf)nsistent  with  the  ground 
of  equitable  relief  relied  on  in  the  bill,  for,  regardless  of 
other  objections  to  it  doing  so,  it  is  difficult  to  see  any  rea- 
son for  going  into  a  Court  of  Equity,  if  that  be  a  good  ground 
for  declaring  this  contract  null  and  void.  In  this  State  the 
l)ractico  of  allowing  cross-relief  to  be  sought  by  answer  in- 
stead of  by  a  cross-bill,  when  that  can  be  done  with  justice 
to  all  parties,  was  early  adoi)ted,  Alexander's  Chy,  Prac, 
111,  Ymn(]  V.  Twigg,  27  Md.  «;52,  but  we  are  not  aware  of 
any  case  where  in  the  reply  it  has  been  permitted  to  set  up 
new  grounds  for  the  relief  sought  in  the  original  bill.  But 
as  the  appellee  not  only  did  not  make  any  objection  to  that 
mode  of  proceeding  but  joined  issue  on  the  matters  thus  set 
out,  we  will  consider  the  question  although  irr^ilarly  raised. 
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In  doing  so,  however,  we  must  not  be  considered  as  sanction- 
ing the  practice. 

We  considered  the  first  branch  of  this  case  on  the  assump- 
tion that  the  whole  stock  had  not  only  not  been  paid  for,  but 
that  much  of  it  had  never  been  subscribed  by  bona  fide  sub- 
scribers, before  Ailgust  25th,  1906,  as  we  were  then  consid- 
ering the  representations  to  the  Munich  Company  and  what 
occurred  at  the  meeting  on  the  date  just  mentioned.  It  does 
not  follow,  however,  that  because  the  subscriptions  were  of 
such  character  that  the  Munich  Company  could  complain  of 
them  they  were  not  in  compliance  with  the  requirements  of 
the  charter  of  the  Surety  Company.  The  latter  would  un- 
doubtedly have  been  complied  with,  if  the  5,000  shares  were 
subscribed  and  fifty  per  cent,  thereon  paid,  while  the  repre- 
sentations to  the  Munich  Company  were  that  all  had  been 
subscribed  and  paid,  excepting  the  237  shares  mentioned  in 
the  letter  of  March  30th. 

It  must  bo  admitted  that  the  provisions  of  Section  2  of 
Chapter  479  of  the  Laws  of  1902,  the  charter  of  the  Surety 
Company,  seem  to  have  contemplated  that  the  whole  of  the 
stock  be  subscribed  before  the  organization  of  the  company, 
but  it  was  scarcely  intended  that  as  a  condition  precedent 
fifty  per  cent,  on  each  share  must  be  actually  paid  in  before 
it  could  organize.  A  more  reasonable  construction  would  be 
that  fifty  per  cent,  of  the  entire  capital  should  be  paid,  as 
the  legislature  was  interested  in  having  such  amount  of 
capital  paid  up  as  would  protect  the  public  in  dealing  with  a 
corporation  which  was  to  have  such  powers  as  this  charter 
granted.  If  fifty  per  cent,  had  to  be  paid  on  each  of  the 
6,000  shares  before  the  company  could  organize,  it  would  put 
it  in  the  power  of  those  intereste<l  in  rival  companies  to  de- 
lay the  organization,  by  subscribing  to  stock  and  then  refus- 
ing to  pay.  Our  general  laws  only  require  insurance  com- 
panies, incorporated  under  Article  23  of  the  Code,  to  have 
a  capital  pf  not  less  than  $100,000,  at  least  one-fifth  of 
which  must  be  paid  in  before  the  company  shall  be  competent 
to  transact  the  business  for  which  it  is  incorporated.     Large 
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powers  are  given  Trust,  Surety  and  Fidelity  companies  under 
our  general  laws,  but  they  may  have  a  minimum  capital  of 
$250,000.  Of  course  these  and  other  provisions  of  our  gen- 
eral laws  which  we  might  refer  to  could  not  change  the  pro- 
visions of  this  charter,  but  they  reflect  upon  the  meaning  of 
the  Legislature  when  it  used  the  expression  "and  when  fifty 
per  cent,  thereon  has  been  paid  in,"  and  show  that  a  more 
reasonable  construction  is  to  require  fifty  per  cent,  of  the 
aggregate  of  the  capital,  to  wit,  $250,000,  to  be  paid  in  be 
fore  the  company  organized. 

The  testimony  shows   that  considerably  more  than  that 
amount  was  i)aid  in  before  this  contract  was  entered  into, 
and  we  would  remark  in  passing  that  the  Munich  Company 
knew  when  it  made  the  contract  that  at  least  237  shares  of 
stock  had  not  then  been  paid,  as  Bryan's  letter  of  March  30th 
so  states.     That  would  be  another  reason  why  a  Court  of 
Equity  would  be  avei'se  to  placing  such  a  construction  on 
the  charter  as  is  now  contended  for  .by  the  appellant,  in  a 
case  in  which  it  is  seeking  the  aid  of  that  Court  to  free  it 
from  a  contract  on  a  ground  which  it  was  fully  aware  of 
when  it  made  it,  unless  no  other  construction  was  possible. 
The  case  of  Franklin  Fire  Insurance  Co,  v.  Hart,  31  Md. 
59,  was  not  only  a  suit  at  law,  but  the  terms  of  that  charter 
were  very  different  from  these.     In  that  charter  there  were 
30,000  shares  of  stock  and  the  provision  was  "as  soon  as 
three  thousand  shares  are  subscribed  and  paid,  or  secured  to 
be  paid" — only  one-tenth  of  the  capital  being  required  to  be 
])aid,  and  the  testimony  showed  that  "no  subscriptions  were 
obtained"  when  the  organization  was   attempted   at  which 
Hart  was  elected  secretary,  and  indeed  the  parties  engaged 
in  trying  to  procure  subscriptions  "ceased  their  efforts  and 
the  whole  matter  seems  to  have  been  abandoned  by  them." 
Of  course  under  such  circumstances  no  legal  organization 
could  be  effected. 

But  here  there  was  not  only  more  than  fifty  per  cent,  on 
the  entire  capital  actually  paid  in,  but  the  evidence  does  not 
show  that  the  whole  capital  stock  was  not  subscribed — indeed 
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there  is  considerable  evidence  tending  to  show  that  it  was. 
We  do  not  want  to  be  understood  as  approving  the  kind  of 
subscriptions  accepted  in  a  number  of  instances,  but  such  as 
they  were,  together  with  those  which  were  unquestionably 
bona  fide  subscriptions  by  those  financially  able  to  pay  up 
and  who  did  pay  up,  amounted  to  5,000  shares.  A  list  sent 
Schreiner  by  Bryan  as  early  as  November  11th,  1905,  showed 
that  there  were  5,014  shares  subscribed  and  while  many  of 
those  were  not  such  subscriptions  as  Bryan  gave  Schreiner 
to  understand  they  were,  the  testimony  does  not  show  that 
they  were  not  made.  On  October  25,  1905,  there  was  a  sub- 
scription in  writing  for  1,500  shares  by  T.  L.  Marsalis,  a 
broker  of  New  York,  which  was  not  counted  at  the  meeting 
of  August  25th,  1906,  and  the  1,000  shares  for  which  Bryan 
gave  his  note  and  then  hypothecated  the  certificate  of  de- 
posit issued  by  the  Commercial  and  Farmers'  Bank  on  March 
29th,  1906,  were  also  omitted  from  the  valid  subscriptions 
considered  at  that  meeting.  While  it  is  perfectly  true  that 
that  was  not  such  a  subscription  as  Bryan  had  led  the  Mun- 
ich Company  to  believe  he  had  received,  it  cannot  be  said 
that,  as  between  creditors  of  the  Surety  Company  and  the 
bank,  the  latter  could  have  asserted  title  to  that  certificate 
of  deposit,  if  there  had  been  a  controversy  over  it.  So  with- 
out mentioning  other  items  it  cannot  be  said  that  the  evi- 
dence shows  there  were  not  subscriptions  to  the  5,000  shares 
of  stock,  and  although  it  may  be  that  the  State  authorities 
could  have  instituted  proceedings  to  show  that  some  of  them 
were  not  bona  fide  subscriptions,  and  certainly  could  have 
required  payment  in  full  of  all  the  stock,  we  are  not  pre- 
pared to  extend  the  rule  announced  in  Hart's  case  so  far  as 
to  hold  that  the  testimony  in  this  record  would  justify  us  in 
holding  that  the  Surety  Company  did  not  come  into  legal 
existence  by  reason  of  the  condition  of  the  subscriptions  to 
the  stock  when  this  contract  was  made. 

But  if  that  question  of  fact  be  controverted,  there  are 
other  reasons  why  this  contention  of  the  appellant  cannot  be 
sustained.     The  Surety  Company  paid  all  of  its  bonus  and 
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franchise  taxes  and  on  December  27th,  1005,  the  Insurance 
Commissioner  of  Maryland  granted  and  issued  it  a  license 
to  do  business  in  accordance  with  the  lay^s  of  ^f  aryland.  It 
actually  commenced  business  on  January  2nd,  1906,  made 
its  report  to  the  Insurance  Commissioner  as  to  what  it  had 
done  up  to  December  31st,  1905,  and  on  April  3rd,  1906. 
while  it  was  carrying  on  its  business,  the  Act  of  1906,  Chap- 
ter 433,  was  approved.  That  was  "An  Act  to  amend  the 
charter  and  extend  the  powers  and  repeal  certain  of  the 
powers  of  the  Unite<l  Surety  Company,  incorporated  by 
Chapter  479  of  the  Act  of  1902."  In  that  Act  the  company 
is  spoken  of  several  times  as  "said  corporation,"  and  although 
it  is  true  that  the  Legislature  might  amend  the  charter  of  a 
company  which  had  never  come  into  existence,  and  hence 
action  in  such  case  might  only  be  a  legislative  recognition  of 
the  validity  of  its  charter,  and  not  necessarily  of  its  organiza- 
tion, yet  when  we  remember  that  this  company  was  licensed 
by  the  State's  officer  whose  duty  it  was,  before  issuing  such 
license,  to  satisfy  himself  "by  such  examJ  nation  and  evidence 
as  he  sees  fit  to  make  and  require,  that  such  company  is 
otherwise  duly  qualified  under  the  laws  of  this  State  to  trans- 
act business  therein,"  and  also  recall  the  supen^ision  that  the 
officers  of  the  State  have  over  such  companies  and  that  the 
Surety  Company  was  in  fact  organized  and  carrying  on 
business,  we  are  of  the  opinion  that  the  Act  of  1906  was  a 
recognition  of  the  validity  of  the  corporation  and  not  merely 
of  its  charter. 

In  Basshor  v.  Dressel,  34  Md.  503,  there  was  an  Act  en- 
titled **An  Act  to  amend  the  charter  of  the  Baltimore  Chrome 
Mining  and  ^fanufaeturing  Company,  bv  empowenng  the 
said  company  to  increase  its  capital  stock,  or  to  make  calls 
or  assessments  upon  the  present  capital  stock."  Judok 
!MiLLER  said  that  Act  '^amongst  other  things  empowers  thaf 
corporation  to  increase  its  capital  stock  to  the  sum  of  $750,- 
000,  and  if  that  shall  not  be  done,  then  to  make  calls  or  as- 
sessments upon  its  present  capital  stock,  to  the  amount  of 
$1  on  each  share.    We  regard  this  Act  as  a  legislative  recoc- 
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nition  of  the  validity  of  the  existing  corporation,  and  as  hav- 
ing the  effect  to  cure  the  defect,  if  any  such  existed,  in  the 
original  certificate  of  combining  the  two  kinds  of  corpora- 
tions in  one  charter."  So  we  are  of  the  opinion  that  this 
Act  was  likewise  a  "recc^ition  of  the  validity  of  the  exist- 
ing corporation" — especially  in  view  of  the  circumstances 
we  have  mentioned.  The  Legislature  undoubtedly  had  the 
right  to  relieve  it  of  the  necessity  of  having  all  its  stock  sub- 
scribed and  fifty  per  cent,  thereon  paid,  if  such  necessity  ex- 
isted under  the  charter,  and  as  the  State  oflScers  whose  duties 
required  them  to  inquire  into  the  validity  of  the  acts  of 
such  corporations  were  recognizing  this  as  a  valid  corpora- 
tion, it  may  well  be  assumed  that  the  Legislature  intended 
such  recognition  of  it 

But  beyond  all  thtit,  after  there  was  no  longer  any  possi- 
ble ground  to  question  the  payment  of  the  stock  the  Munich 
Company  fully  ratified  and  confirmed  this  contract.  We 
have  seen  what  occurred  the  night  of  August  25th,  1906,  and 
just  afterwards  Mr.  Marshall  was  elected  a  director  as  its 
representative  and  the  record  abundantly  shows  that  the 
Munich  Company  was  not  only  influential  but  to  a  large  ex- 
tent controlling  in  the  policy  of  the  Surety  Company,  par- 
ticularly after  Augast  25th.  On  September  28th,  1006^ 
through  Mr.  Schreiner,  it  wrote  to  the  Surety  Company  call- 
ing attention  to  the  fact  "that  we  have  not  received  from  you 
the  monthly  memorandum  of  business  transacted,  in  accord- 
ance with  Articles  3  and  5  of  our  contract  with  your  es- 
teemed company,  since  the  report  transmitted  us  with  your 
letter  of  July  18th,  showing  the  business  up  to  June  30th. 
We  shall  be  glad  to  receive  same  for  the  months  of  July  and 
August  at  your  early  convenience."  That  was  promptly  re- 
plied to,  and  on  October  29th  Mr.  Hoffman,  who  was  then 
President  of  the  Surety  Company,  wrote  to  Mr.  Marshall, 
who  was  still  a  director,  enclosing  "a  copy  of  the  report  of 
the  American  Audit  Co.  just  received  in  regard  to  the  ac- 
count between  the  Munich  Re-Insurance  Co.  and  ours."     As 
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on  the  first  day  of  November  the  Munich  Company  gave 
notice  of  the  rescission  of  the  contract,  it  would  be  difficult 
to  resist  the  conclusion  that  the  contents  of  that  account  were 
the  moving  cause  of  the  determination  to  rescind,  and  if  they 
had  been  favorable  it  is  not  probable  that  any  inability  on 
the  part  of  the  Surety  Company  to  contract  would  have  been 
suggested. 

Other  evidence  might  be  referred  to  in  order  to  show  that 
the  Munich  Company  affirmed  the  contract  after  the  stock 
was  all  undoubtedly  subscribed  and  paid,  but  we  deem  it  un- 
necessary. While  a  corporation  should  not  be  permitted  to 
lightly  brush  aside  or  trifle  with  any  requirements  in  its 
charter  which  the  State  intended  as  a  condition  precedent  to 
its  carrying  on  business,  Courts  should  not  construe  such 
conditions  more  strictly  than  the  language  requires  when  the 
public  would  be  thereby  injuriously  affected.  The  appel- 
lant was  not  only  a  stockholder  and  had  a  representative  in 
the  board  of  directors  but  it  was  engaged  actively  with  the 
appellee  in  important  branches  of  its  work,  by  way  of  rein- 
surance. If  it  can  now  escape  liability  on  this  ground  the 
Appellee  could  also  rely  on  the  same  defense  and  possibly  re- 
lieve itself  of  liability  to  those  with  whom  it  contracted  dur- 
ing the  aame  time.  While  such  results  of  themselves  would 
not  justify  holding  either  of  them  liable  contrary  to  fixed 
principles  of  law,  they  can  be  properly  considered  in  passing 
on  such  a  question  as  that  now  under  consideration. 

We  have  not  discussed  the  exceptions  to  testimony  filed  by 
the  appellant  as  from  what  we  have  said  above  it  will  be  seen 
that  we  regard  the  character  of  testimony  objected  to  rele- 
vant and  competent,  and  do  not  deem  it  necessary  to  pass  on 
the  interrogatories  separately. 

The  decree  of  the  lower  Court  dismissed  the  original  bill 
l)ut  declared  that  the  appellee  was  entitled  to  cross-relief  and 
referred  the  cause  to  the  Auditor.  As  under  our  practice 
the  answer  of  the  defendant  asking  for  such  relief  may  be 
treated  as  in  the  nature  of  a  cross-bill,  and  as  in  a  case  of 
this  character  it  is  desirable  to  dispose  of  the  whole  matter 
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in  controversy,  we  deem  the  decree  proper.     2  Dan.  Chy. 
PL  and  Pr.  (5  ed.)  *1553  n.  3,  and  will  affirm  it. 

Decree  affirmed  and  cause  remanded  for 
further  proceedings  thereunder,  the  ap- 
pellani  to  pay  the  costs. 


THE  MAYOR  AND  CITY  COUNCIL  OF  BALTIMORE 
ET  AL.  vs.  RICHARD  A.  HARRIS  et  al. 

Taxation  of  Real  Estate  in  Territory  Annexed  to  Baltimore 

City. 

Under  the  Acts  of  1888,  Ch.  98,  and  1902,  Ch.  130,  relating  to 
the  taxation  of  real  estate  in  the  territory  annexed  to  Balti- 
more City  under  the  former  Act,  an  area  of  ground  partly  im- 
proved and  bounded  by  streets  graded  and  paved,  the  area 
containing  200,660  superficial  square  feet,  was  not  subject  to 
taxation  at  the  full  city  rate  for  the  year  1908,  but  was  taxa- 
ble at  the  suhurban  rate  prescribed  by  those  Acts  for  a  block 
of  ground  containing  more  than  200,000  square  feet. 

Decided  April  20th,  1910. 

Appeal  from  the  Circuit  Court  of  Baltimore  City  (Har- 

LAX,  C.   J.). 

The  cause  was  argued  before  Boyd,  C.  J.,  Bbiscoe, 
Peakce,  Sohmuckeb,  Burke,  Thomas,  Pattison  and 
Urnbr,  J  J. 

Edgar  Allan  Poe,  City  Solicitor,  for  the  appellant. 

Charles  E.  Echer,  for  the  appellees. 
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Briscoe^  J.,  delivered  the  opinion  of  the  Court. 

The  bill  in  this  case  was  filed  on  the  3rd  day  of  December. 
1908,  in  the  Circuit  Court  of  Baltimore  City  by  the  plain- 
tiffs, owners  of  certain  real  and  leasehold  property  assessed 
in  their  names  on  the  tax  books  of  Baltimore  City,  for  an 
injunction  against  the  defendants,  the  Mayor  and  City  Coun- 
cil of  Baltimore,  and  Frank  Brown,  its  collector,  restraining 
and  enjoining  them  from  collecting  for  taxes  for  mimicipal 
purposes  for  the  year  1908  any  other  or  greater  sum  than 
the  rate  of  sixty  cents  on  the  one  hundred  dollars  of  the 
assessed  value  of  the  property. 

The  prayer  of  the  bill  was  granted  by  the  Court  below 
and  the  defendants  have  appealed. 

It  appears  from  the  record  that  the  property  is  situate  in 
that  part  of  Baltimore  City  known  as  the  annex,  and  under 
the  provisions  of  the  Act  of  1888,  Ch.  98,  as  amended  by 
the  Act  of  1902,  that  all  the  pro{)erties  had  been  classified 
for  the  years,  1903,  1904,  1905,  1906  and  1907,  at  the  sub- 
urban rate  of  sixty  cents  on  the  hundred  dollars  of  the  as- 
sessed value  for  city  purposes^,  but  for  the  year  1908,  it  was 
classified  at  the  full  city  rate  of  two  dollars  cm  the  one  hun- 
dred dollars  of  the  assessed  value. 

It  further  appears  from  an  agreed  statement  of  facts  filed 
in  the  ease  that  all  of  said  pro])ei-ty  is  situated  in  an  area  of 
ground  bounded  by  Linden  avenue,  Ducatel  street,  Bolton 
avenue  (now  called  Brookfield  avenue)  and  Whitelock  street 
as  therein  alleged ;  that  the  area  bounded  by  these  streets  and 
avenues  contains  200,0(50  superficial  square  feet;  that  Lin- 
den avenue  and  Dueatel  street  have  been  opened,  graded, 
curbed  and  paved  for  several  years;  that  Whitelock  street 
was  opened,  graded,  paved  and  curbed  in  July,  1907;  that 
Bolton  avevnue  (now  Broofield  avenue)  from  Dueatel  to 
Whitelock  street  is  a  private  street,  paved  with  cobble  stones 
and  curbed. 

And  it  also  appears  from  the  plat  filed  in  the  case  that  a 
part  of  the  area  of  ground  is  improved  and  part  unimproved, 
and  it  is  admitted  that  the  property  is  situate  in  a  block  of 
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gi-ound  containing  200,660  superficial  square  feet,  the  same 
being  660  superficial  square  feet  in  excess  of  the  number  of 
superficial  square  feet  fixed  and  prescribed  by  the  Act  of 
1902,  Chapter  130,  to  subject  the  property  in  this  block  to 
be  taxed  at  the  full  city  rate. 

The  single  question  in  the  case  is  whether  the  block  of 
ground  here  in  dispute  has  reached  the  stage  of  development 
prescribed  by  the  statute  to  be  brought  within  the  class  of 
property  to  be  taxed  at  the  full  city  rate,  and  the  answer  to 
this  question,  we  think,  will  be  found  in  the  Acts  of  1888 
and  1902,  supra,  and  in  the  construction  and  interpretation 
of  those  Acts  by  recent  decisions  of  this  Court. 

In  Sams  v.  Fisher,  106  Md.  167,  it  is  said:  "The  Legisla- 
ture has  defined  the  class  of  annex  property  which  shall  Ik» 
liable  to  the  full  city  rate,  and  when  it  reaches  the  standard 
of  development  required  by  the  statute  it  becomes  the  duty 
of  the  Appeal  Tax  Court  to  so  list,  classify  or  adjust  the 
property  upon  the  tax  books  in  order  that  it  may  be  liable 
to  the  proper  tax.  In  other  words,  the  Legislature  has  said 
that  the  property  in  the  Annex  should  be  exempt  from  the 
j)ayment  of  taxes  at  the  full  city  rate  for  a  definite  period, 
but  after  the  year  1900,  and  when  it  has  sustained  a  certain 
stage  of  development,  it  should  be  taxed  at  the  full  city  rate. 
^^^len  therefore  property  in  the  annex  reaches  the  prescribed 
development,  it  falls  within  the  class  of  property  the  Legis- 
lature clearly  meant  should  pay  the  city  rate." 

The  Act  of  1902,  Chapter  130,  declares  what  shall  be 
considered  "landed  property,''  within  sec.  19,  Chapter  98,  of 
the  Acts  of  1888,  and  distinctly  pro\ndes,  that  "^  block  of 
ground'  shall  be  construed  to  mean  an  area  of  ground  not 
exceeding  two  hundred  thousand  superficial  square  feet, 
formed  and  bounded  on  all  sides  bv  intersecting  avenues, 
stnets  or  alleys,  opened,  graded,  kerbed  and  otherwise  im- 
proved from  kerb  to  kerb  by  ]>avement,  macadam,  gravel  or 
other  substantial  material.  Slndall  v.  Balfo,  City,  93  Md. 
534;  SamsY,  Fisher.  106  Md.  155;  Hiss,  v.  Balfo.  City.  103 
Md.  621. 
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While  it  is  conceded  that  the  property  in  controversy  is 
situate  in  a  block  of  ground  containing  660  superficial  square 
feet  in  excess  of  the  200,000  square  feet  clearly  prescribed 
by  the  statute,  it  is  urged  upon  the  part  of  the  appellant  that 
this  slight  excess  should  be  disregarded  and  ignored  by  us, 
and  the  provision  of  the  statute  waived  in  favor  of  the  city. 

We  have  examined  this  contention  in  the  light  of  the  facts 
s(»t  out  in  the  record  and  can  find  no  valid  reason,  why  the 
Court  should  waive  the  i)lain  provision  of  the  statute,  or  dis- 
turb the  rule*  established  by  this  Court  in  its  previous  deci- 
sions, in  the  Annex  Tax  cases. 

In  Baltimore  City  v.  Gail,  106  Md.  686,  we  said,  that 
these  two  Acts,  have  been  considered  by  this  Court  in  a  num- 
ber of  cases,  but  in  none  of  them  has  the  Court  evinced  the 
slightest  purpose  to  weaken  the  force  or  narrow  the  scope  of 
their  provisions.  In  all  cases  to  which  they  are  applicable 
both  the  city  and  the  taxpayers  of  the  annex  will  be  held  to 
a  compliance  with  their  requirements.  The  Act  of  1888, 
Chapter  98,  as  amended  by  the  Act  of  1902,  Chapter  130, 
prescribes  the  condition  under  which  the  full  city  rate  may 
be  imposed,  and  it  can  only  be  imposed  upon  the  conditions 
therein  expressed.  It  would  be  not  only  a  hardship  upon 
the  taxpayer  of  the  annex  to  impose  that  rate  upon  other  and 
different  conditions,  but  to  do  so  would  be  an  unwarranted 
exercise  of  the  taxing  power  of  the  city.' " 

Gail's  case,  was  cited  by  this  Court,  in  the  recent  case  of 
Mayor  and  City  Council  of  Baltimore  et  ah  v.  Knell  et  al., 
Ill  Md.  583,  decided  on  the  17th  of  November,  1909,  and 
we  there  further  said:  "The  block  not  being  subject  to  the 
full  city  rate,  there  was  no  authority  in  the  Court  to  carve 
out  certain  portions  of  it  and  impose  the  full  rate  merely  be- 
cause the  owners  of  certain  parts  of  the  block  had  paved,  in 
the  manner  shown  by  the  evidence,  certain  private  alleys  for 
the  convenience  of  their  lots.  Such  a  construction  would 
produce  a  condition  which  the  Legislature  could  never  have 
contemplated/'     Baltimore  City  v.  Schafer,  107  Md.  38. 
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But  apart  from  this,  it  would  be  exceedingly  dangerous, 
where  the  law  is  specific  and  definite,  as  in  this  case,  and 
the  amount  of  the  superficial  square  feet  fixed  by  the  stat- 
ute is  certain  and  definite,  for  the  Courts  to  ignore  and  to 
waive  the  plain  ^ovision  of  the  statute,  as  urged  here.  It 
would  practically  make  uncertain  that  which  the  statute,  and 
the  decisions  of  this  Court,  have  settled  and  made  certain. 
And  as  stated  by  the  appellees  in  their  brief,  "if  the  city  is 
entitled  to  have  this  provision  waived  in  its  favor,  why 
should  not  the  taxpayers  have  a  similar  and  like  privilege." 

It  would  be  diflScult  to  fix  a  limitation,  that  would  not 
vary  and  defeat  the  very  object  and  purpose  of  the  statute. 

We,  therefore,  hold  that  the  property  situate  in  the  block 
of  ground  set  out  in  the  record  in  this  case,  was  not  subject 
under  the  statute  to  the  payment  of  the  full  city  rate  for 
the  year  1908,  but  was  liable  for  the  sixty  cent  rate  for  city 
taxes,  with  interest  from  July  1st,  1908. 

The  order  of  the  Circuit  Court  of  Baltimore  City,  passed 
on  the  5th  day  of  January,  1910,  so  holding;  will  be  afiirmed. 

Order  affirmed,  with  costs. 
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JAMES  ROBERTSON  MFG.  CO.  m.  LEVI  L. 
CHAMBERS. 

Mortgage  Sale  Vacated  for  Inadequacy  of  Price  and  Insufficient 
Advertisement, 

The  advertisement  of  a  mortgage  sale  of  leasehold  property 
which  was  subject  to  a  ground  rent  of  $120  a  year  with  the 
right  to  collect  a  sub-rent  of  $49  a  year,  and  which  was  im- 
proved by  a  three-story  brick  dwelling  house  and  a  one-story 
office  building  and  a  stable,  after  describing  the  property  by 
metes  and  bounds,  added :  "Ground  rent  $120,  improved  by  a 
three-story  brick  dwelling."  After  the  first  publication  of  the 
advertisement,  it  was  amended  so  as  to  read :  "Subject  to  an 
annual  ground  rent  $120,  with  a  right  to  collect  a  sub-rent 
of  $49."  ,Tbe  notice  of  the  sale  was  put  in  the  window  of 
the  office  building,  but  not  on  the  dwelling  house.  The  prop- 
erty was  sold  for  $1,725.  Upon  exceptions  to  the  ratification 
of  the  sale,  the  evidence  was  uncontradicted  to  the  effect  that 
the  fair  market  value  of  the  property  was  $3,500.  Held,  that 
on  account  of  the  inadequate  price  obtained,  considered  in 
connection  with  the  failure  to  advertise  the  property  so  as  to 
show  the  extent  of  the  improvements,  and  the  omission  of 
any  reference  to  the  sub-rent  in  the  first  notice,  the  sale 
should  be  set  aside  and  a  re-sale  ordered. 

Decided  May  Jfth.  1070. 

Appeal  from  the  Circuit  Court  of  Baltimore  City  (Heuis- 
LER.  J.) 

The  cause  was  argued  before  Boyd,  C.  J.,  Briscok, 
Pearce,  ScnMUCKKR.  Burke,  Thomas,  Pattison  and 
Frner,  JJ. 
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Richard  B.  Tippeit  and  /.  Royall  Tippeit,  for  the  appel- 
lant, 

Robert  Biggs,  for  the  appellee. 

Pattison,  J.,  delivered  the  opinion  of  the  Court. 

This  is  an  appeal  from  an  order  of  the  Circuit  Court  of 
Baltimore  City  overruling  the  exceptions  of  the  appellant, 
The  James  H.  Robertson  Manufacturing  Company,  to  the 
ratification  of  the  sale  made  by  Linwood  L.  Clark,  trustee, 
under  a  decree  of  that  Court  passed  in  the  foreclosure  pro- 
ceedings instituted  by  the  Howard  Loan  and  Savings  Asso- 
ciation against  Alvin  W.  Caltrider. 

On  the  26th  day  of  April,  1907,  Alvin  \V.  (Caltrider  exe- 
cuted unto  the  Howard  Loan  and  Savings  Association  of 
Baltimore  City  a  mortgage  upon  certain  property  in  the 
City  of  Baltimore  to  secure  the  payment  of  an  indebtedness 
therein  mentioned.  The  mortgagee,  on  the  28th  day  of 
September,  1909,  filed  its  petition  alleging  default  on  the 
part  of  the  mortgagor  in  the  performance  of  the  covenants 
and  conditions  of  the  mortgage  and  asked  that  a  decree  be 
l^assed  for  the  sale  of  the  mortgaged  property.  Upon  this 
petition,  the  Court,  on  the  last  named  day,  passed  a  decree 
appointing  Linwood  L.  Clark,  trustee,  to  make  sale  of  the 
])roperty  mentioned  in  the  mortgage. 

The  decree,  among  other  things,  required  the  trustee  to 
give  at  least  three  weeks'  notice,  by  advertisement  inserted 
in  some  daily  newspaper  published  in  Baltimore  City,  of  the 
time,  place,  manner  and  terms  of  sale,  etc. 

This  property,  decreed  to  be  sold,  located  at  312  Roland 
avenue,  is  leasehold  property  and  is  subject  to  an  annual 
iiround  rent  of  one  hundred  and  twenty  dollars,  with  the 
•  iabi  I"  ti»ll(('t  >i  snh-nnt  of  forty-nine  dollars  per  annum. 
It  c^msists  of  a  three-story  brick  dwelling  house  with  a  one- 
story  office  or  show  room  adjoining,  and  a  frame  stable  lo- 
cated upon  the  rear  part  of  the  pro]>erty.  The  office  or  show 
room  is  described  in  the  evidence  as  having  *^a  very  attractive 
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bow  window,  glass  front  and  brick  side  walls,"  and  was,  at 
the  time  of  the  sale  of  the  property,  used  as  a  plumber's 
shop.  Both  the  dwelling  and  show  room  are  numbered  "312" 
on  said  avenue. 

The  trustee,  on  the  20th  day  of  September,  inserted  in 
the  Daily  Record,  a  daily  newspaper  published  in  Baltimore 
City,  an  advertisement  giving  notice  that  he  would  sell  the 
property  mentioned  in  the  decree  at  public  auction,  on  the 
premises,  on  October  21st,  1909,  at  four  o'clock  p.  m.  In 
which  advertisement,  after  particularly  describing  the  lot  of 
land  by  metes  and  bounds,  courses  and  distances,  there  was 
added  thereto  the  following:  *^Qround  rent  $120.  And  im- 
proved by  a  three-story  brick  dwelling,  known  as  Xo.  312 
Roland  avenue."  In  the  advertisement,  only  the  brick  dwell- 
ing was  mentioned,  the  show  room  and  stable  were  not  in- 
cluded among  the  improvements  upon  the  property,  because, 
as  stated  by  the  trustee,  he  had  no  information  as  to  them, 
and  not  until  the  day  of  sale,  when  he  went  upon  the  prem- 
ises, did  he  know  that  they  existed;  that  he  simply  adver- 
tised the  improvements  as  they  appeared  upon  the  records, 
and  did  not  know  of  these  improvements  at  all.  The  trustee 
further  stated  that  not  until  after  the  first  insertion  of  the 
advertisement  did  he  know  that  any  part  of  this  property  had 
been  sub-leased.  It  was  then  that  his  attention  was  called  to 
it  and  upon  examination  of  the  records  he  discovered  that  a 
portion  of  it  had  been  sub-leased  at  and  for  an  annual  rental 
of  forty-nine  dollars.  He  thereupon  modified  or  amended 
the  advertisement  so  as  to  read  thereafter,  "Subject  to  an 
annual  ground  rent  $120,  with  a  right  to  collect  a  sub-rent 
of  $49."  This  was  practically  the  only  modification  or 
change  made  in  the  advertisement.  The  amended  advertise- 
ment appeared  thereafter  in  the  issues  of  said  paper  of  Octo- 
ber 4th,  9th,  13th,  16th,  17th,  20th  and  2l8t. 

The  trustee,  on  October  21st,  the  day  the  property  was  to 
be  sold,  visited  it  for  the  first  time.  When  he  reached  there 
he  first  learned  of  the  existence  of  the  show  room  and  stable, 
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and  found  that  the  card  or  advertisement  of  sale,  that  he 
had  directed  the  auctioneer  to  post  upon  the  property,  had 
been  placed  in  the  window  of  the  office  or  show  room  but 
no  card  or  advertisement  had  been  placed  in  the  window  of, 
or  upon  the  dwelling  house  proper,  and  he,  at  that  time,  ex- 
pressed fear  and  apprehension  that  the  property  had  not 
been  properly  posted  or  advertised.  It  was  four  o'clock,  the 
hour  of  sale,  when  he  reached  the  premises  where  the  sale 
was  to  be  made  and,  as  he  expressed  it,  he  could  not  see  a 
soul  except  Mr.  Caltrider  and  Mr.  Chambers,  who  wei*e  at 
the  time  in  the  office  talking;  he  did  not  know  what  they 
were  talking  about.  **After  a  while  they  rang  the  bell  and 
others  came  around."  The  property,  however,  was  offered 
for  sale,  and  the  highest  bid  received  therefor  was  seventeen 
hundred  and  twenty-five  dollars,  the  bid  of  !Mr.  Chambers, 
and  the  property  was  struck  off  to  him  at  that  sum,  and  the 
trustee  thereafter,  in  his  report  to  the  Court^  returned 
Chambers  as  the  purchaser  of  the  property  at  said  amoimt 
As  started  by  the  trustee,  the  sum  owing  on  th^  mortgage, 
under  which  the  property  was  sold,  with  costs  of  foreclosure 
proceedings  amounted  to  about  thirteen  hundred  dollars. 

At  the  time  of  the  sale  of  this  property  made  by  Clark, 
trustee,  Caltrider  was  owing  unto  the  James  H.  Robertson 
Manufacturing  Company,  on  open  account,  a  little  over  two 
thousand  dollars,  and  on  a  mortgage,  covering  the  property 
so  sold,  dated  the  20th  day  of  March,  1908,  the  sum  of  two 
thousand  five  hundred  dollars. 

It  was  to  the  ratification  of  the  sale  so  made  by  Clark, 
trustee,  unto  Chambers,  that  the  appellant  company  excepted. 
In  the  exceptions  filed  a  number  of  reasons  were  assigned 
why  the  sale  should  not  be  ratified,  but  the  reasons  chiefly 
relied  upon  by  the  exceptant  are :  first,  that  the  property  was 
sold  at  a  grossly  inadequate  price ;  second,  that  the  property 
was  not  properly  advertised. 

The  only  evidence  before  this  Court  as  to  the  value  of  the 
property  sold,  is  the  testimony  of  R.  B.  Tippett.  of  the  firm 
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of  R  B.  Tippett  A:  Bro.,  counsel  for  exceptant,  and  Oscar 
0.  Martinet,  a  real  estate  agent  of  Baltimore  City,  which  is 
offered  by  the  exceptant. 

Mr.  Tippett  testified  that  he  had  dealt  extensively  in  real 
estate  and  was  generally  familiar  with  the  value  of  property 
in  the  city,  and  that  he  had  examined  this  property,  312 
Roland  avenue,  and  in  his  judgment  it  was  fairly  worth 
thirty-five  hundre<l  dollars  or  more,  on  the  open  market. 

Mr.  Martinet  stated  that  he  was  in  the  real  estate  busi- 
ness; knew  the  property  312  Roland  avenue,  had  examined 
it;  that  it  consisted  of  a  three-story  brick  dwelling  with  a 
three-story  back  building,  with  a  one-story  office  or  plumber's 
shop  adjoining,  having  a  very  attractive  bow  window,  glass 
front  and  brick  side  walls;  and  a  frame  stable  on  the  rear 
of  the  proj)erty.  Tie  further  stated  that  in  his  opinion  the 
j)roi>erty  is  fairly  worth  on  the  market,  subject  to  the  ground 
rent  of  one  hundred  and  twenty  dollars,  with  a  right  to  col- 
lect forty-nine  dollars  sub-rent,  thirty-five  hundred  dollars, 
and  that  such  a  value  was  a  conservative  estimate.  No  evi- 
dence was  offered  in  contradiction  of  this  testimony-  It  is 
thus  shown  by  this  uncontradicted  testimony  that  the  prop- 
erty sold  for  less  than  one-half  of  the  amount  at  which  these 
witnesses  placed  its  value. 

The  exceptant  contends  that  the  sale  of  this  property  was 
not  properly  advertised  for  the  following  reasons: 

1st.  That  the  advertisement,  when  first  inserted  in  the 
Daily  P^eoord.  made  no  reference  to  the  right  of  the  pur- 
chaser of  the  property  to  collect  from  the  sub-tenant  the 
annual  rent  of  forty-nine  dollars,  to  which  the  ])urchaser 
would  1)0  entitled,  contending  that  this  was  a  valuable  right 
and  would  ser\e  as  an  inducement  to  ])ros])ective  purchasers, 
and  therefore  should  have  been  mentioned  in  the  advertise- 
ment. 

2nd.  That  the  advertisement  confined  the  improvements 
thereon  to  the  dwelling  house,  when  it  should  have  included 
the  office  and  stable;  contending  that  these  additional   im- 
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provements  were  of  such  character  and  importance  as  to 
serve  as  an  inducement  to  prospective  purchasers. 

3rd.  That  in  posting  the  shop  or  office,  by  placing  in  the 
window  of  the  office  a  card  announcing  the  property  for  sale, 
and  not  placing  any  such  card  in  the  window  of,  or  upon  the 
dwelling  house  proper,  prospective  purchasers  were  misled 
and  confused. 

This  Court,  in  the  case  of  Glenn  v.  Clapp,  11  G.  &  J.  8, 
said:  *'The  Court  will  not  set  aside  a  sale  in  all  other  re- 
spects unexceptionable,  for  inadequacy  of  price,  unless  the 
sum  reported  by  the  trustee  is  so  inadequate  as  to  indicate  a 
want  of  reasonable  judgment  and  discretion  in  the  trustee. 
But  where  any  other  just  cause  appears  to  doubt  the  pro- 
priety of  the  sale,  it  is  very  proper  to  be  viewed  in  connection 
with  it,  that  the  sale  has  been  also  made  at  a  reduced  price." 

In  Loeber  v.  Eckes,  55  Md.  1,  this  Court,  in  referring  to 
the  rule  as  to  inadequacy  of  price,  again  said:  "This  is  the 
doctrine  of  all  the  Maryland  authorities,  but  at  the  same 
time  they  all  declare  that  where  it  appears  that  there  is  any 
other  just  cause  to  doubt  the  propriety  of  the  sale,  it  is  a 
consideration  very  proper  to  be  viewed  in  connection  with 
it,  that  the  sale  has  been  made  at  a  reduced  price.  It  is  cer- 
tainly tnie  that  the  inadequacy  of  price  is  to  be  considered 
a«  a  strong  auxiliary  argument  in  combination  with  circum- 
stances calculated  to  cast  doubt  or  j^uspieion  upon  the  cor- 
rectness of  the  sale." 

In  this  case  it  is  shown  by  the  testimony  produced  on  the 
part  of  the  exceptant  that  the  value  of  this  property  was 
more  than  double  the  amount  at  which  the  sale  was  made, 
and  no  effort  was  made  to  show  that  the  valuation  placed 
upon  it  by  these  witnesses,  produced  by  the  exceptant,  was 
in  excess  of  its  true  value.  As  was  said  in  the  case  of  Hub- 
bard V.  Jarrell,  23  Md.  83,  if  this  objection  stood  alone  upon 
the  single  fact  of  the  sale  largely  under  value,  there  would 
be  a  strong  disposition  to  set  it  aside  on  this  ground.  In 
this  case,  however,  there  are  other  objections  urged  against 


Digitized  by 


Google 


238  KOBEKTSON  CO.  vs.  CHAMBERS. 

OpinioD  of  the  Court.  [113 

the  validity  of  this  sale  that  address  themselves  to  the  sound 
discretion  of  the  Court  and  present  other  facts  and  circum- 
stances involving  the  duty  of  the  trustee  which  call  for  our 
equitable  interjwsitiou,  and  therefore  we  do  not  think  it 
necessary  to  baj^e  our  conclusions  solely  upon  the  sufficiency 
of  this  objection.  It  was  the  duty  of  the  trustee,  in  the  sale 
of  this  property,  to  exercise  the  same  degree  of  judgment 
and  prudence  that  a  careful  owner  would  have  exercised  in 
the  sale  of  his  own  property ;  and  he  was  bound,  for  the  pro- 
tection of  the  interest  of  all  the  parties  concerned,  to  bring 
the  proi)ei*ty  intf)  market  in  such  manner  as  to  obtain  a  fair 
market  price  therefor.  Hopper  v.  Hopper,  79  Md.  402; 
Carroll  v.  Hutton,  88  Md.  680.  Not  being  familiar  with  the 
property,  he  should  have  informed  himself  as  to  the  improve- 
ments thereon,  the  rights  belonging  thereto,  and  such  other 
facts  in  connection  therewith  as  would  have  enabled  him  to 
advertise  it  properly  and  bring  it  into  market  in  such  man- 
ner as  to  obtain  a  fair  market  price  therefor.  This,  he  tells 
w^j  he  failed  to  do, 

A  provident  o\viier  Coming  into  j)ossession  of  this  property 
and  not  knowing  the  extent  of  the  improvements  thereon  or 
the  rights  belonging  thereto,  would  not  have  attempted  to 
advertise  it  for  sale  without  first  having  informed  himself 
as  to  the  character  and  extent  of  such  improvements  and  the 
rights  and  advantages  belonging  thereto. 

After  a  careful  consideration  of  all  the  evidence  in  this 
ease,  we  are  forced  to  the  conclusion  that  the  trustee  has  not 
exercised  that  decree  of  care  in  oifering  the  property  that 
the  law  imposc^s  upon  him.  This  want  of  care  and  caution 
(m  the  part  of  the  trustee,  is  still  more  deeply  impresse<l 
upon  the  (^ourt  by  reason  of  admissions  of  the  trustee  him- 
self. In  his  testimony,  which  was  given  in  a  very  frank  and 
candid  manner,  he  stated  that  owing  to  the  manner  in  which 
the  property  was  advertised  and  from  all  the  facts  disclosed 
to  him  bv  the  evidence  in  the  case,  he  felt  constrained  to 
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say  that  the  property  ought  to  be  resold,  and  that  he  could 
not  say  anything  else  and  be  honest. 

Because  of  the  inadequacy  of  price,  considered  in  connec- 
tion with  the  failure  of  the  trustee  to  exercise  that  decree  of 
care  and  caution  incumbent  upon  him  in  relation  to  his 
duties  as  trustee,  we  are  of  the  opinion  that  the  Court  below 
erred  in  refusing  to  set  aside  the  sale.  We  therefore  reverse 
the  order  of  the  Court  below  and  remand  the  cause  for  fur- 
ther proceedings  in  accordance  with  the  views  herein  ex- 
pressed. 

Order  reversed  and  cause  remanded,  the 
costs  to  he  paid  out  of  the  proceeds  of 
the  sale  of  the  property  mentioned  in 
the  proceedings. 


HENRY  A.  ORRICK,  et  al.  vs.  THE  FIDELITY  AND 

DEPOSIT  COMPANY  OF  MARYLAND, 

TRUSTEE. 

Consolidation  of  Corporations — Power  to  Issue  Bonds  Under 

Mortgage  Executed  by  a  Constituent  Corporation — Bona 

Fide  Holder  of  Bonds  Improperly  Issued — Suhrogor 

tion — Ex  Parte  Order  Directing  Trustee 

to  Certify  Bonds. 

When  two  corporations  have  been  consolidated  and,  under  the 
statute  regulating  the  consolidation,  the  new  company  ac- 
quires the  property,  powers  and  liabilities  of  the  constituent 
companies,  the  new  consolidated  company  is  not  authorized 
to  issue  an  obligation  in  the  name  of  one  of  the  former  com- 
panies so  as  to  carry  with  it  the  security  of  a  specific  mort- 
gage executed  by  that  company,  which  contained  no  provi- 
sion authorizing  future  obligations  to  be  issued  by  the  consoli- 
dated company. 

If  a  consolidat43d  company  issues  bonds  purporting  to  be  enti- 
tled to  the  lien  of  a  mortgage  previously  executed  by  one  of 
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its  constituent  corporations,  but  which  are  in  law  not  so  enti- 
tled, and  applies  the  proceeds  to  the  purchase  of  prop- 
erty, having  represented  that  the  property  will  be  conveyed  to 
a  trustee  to  secure  payment  of  bonds,  the  consolidated  com- 
pany cannot  be  heard  to  deny  the  validity  of  the  bonds  in 
the  hands  of  bofia  fide  holders  for  value,  and  these  holders  are 
entitled  by  way  of  subrogation  to  the  benefit  of  the  lien  of 
the  deed  of  trust  of  the  property  made  by  the  consolidated 
company,  to  the  extent  to  which  the  proceeds  of  the  bonds 
were  used  in  payment  for  the  property. 

When  the  trustee  under  a  mortgage  executed  to  secure  bonds 
applies  to  a  Court  of  Equity  for  its  direction  in  the  adminis- 
tration of  the  trust,  and  that  Court  passes  ex  parte  orders 
merely  on  a  petition  authorizing  the  trustee  to  certify  certain 
bonds  as  being  entitled  to  the  lien  of  the  mortgage,  those 
orders  are  not  an  adjudication  that  the  bonds  were  properly 
issued  or  that  they  are  entitled  to  the  lien  of  the  mortgage. 

A  gas  company  executed  a  mortgage  to  a  trustee  of  all  of  its 
property  to  secure  an  issue  of  bonds,  a  part  of  which  were 
to  be  delivered  forthwith  to  the  company,  a  part  were  to  be 
used  to  take  up  underlying  mortgages  and  liens  on  the  prop- 
erty, and  a  third  part  were  to  be  thereafter  issued  to  pay  for 
property  that  might  be  subsequently  acquired  for  the  uses 
of  the  company.  The  mortgage  prescribed  the  precise  condi- 
tions under  Avhich  this  third  class  of  bonds  should  be  issued, 
but  did  not  authorize  their  issue  in  the  event  of  the  consoli- 
dation of  the  gas  company  with  another  corporation  which 
would  put  an  end  to  the  legal  existence  of  the  gas  company. 
Afterwards  the  gas  company  was  consolidated  with  an  electric 
light  company,  and  a  new  consolidated  corporation  formed. 
It  was  held  on  a  former  appeal  that  the  consolidated  com- 
pany had  no  power  to  issue  bonds  for  property  acquired  by  it 
which  would  be  entitled  to  the  lien  of  the  gas  company's 
mortgage.  Before  that  decision  was  made,  the  consolidated 
company  had  issued,  and  the  trustee  under  the  gas  company's 
mortgage  had  certified,  certain  bonds,  the  proceeds  of  which 
were  uesd  to  acquire  additional  property  by  the  new  com- 
pany, as  well  as  certain  other  bonds  which  were  issued  to 
take  up  underlying  liens.     Held,  that  the  trustee  under  the 
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gas  company's  mortgage  should  be  directed  to  certify  those 
bonds  as  being  entitled  to  the  lien  of  that  mortgage  which 
were  issued  by  the  consolidated  company  as  the  successor  of 
the  gas  company  to  take  up  prior  lien  bonds,  since  to  do  so 
would  be  to  complete  the  performance  of  covenants  in  that 
mortgage,  and  since,  when  the  gas  company's  property  was 
transferred  to  the  consolidated  company,  the  transfer  was 
expressly  made  subject  to  existing  liens,  and  that  included 
the  bonds  to  be  issued  thereafter  which  would  be  beneficial  to 
all  parties  interested,  by  discharging  prior  liens. 
Held,  further,  that  the  bonds  issued  by  the  consolidated  com- 
pany and  certified  by  the  trustee  tmder  the  gas  company's 
mortgage,  the  proceeds  of  which  were  applied  to  the  acquisi- 
tion of  additional  property  to  be  used  in  its  gas  business,  are 
not  entitled  to  security  of  that  mortgage,  since  the  conditiQns 
prescribed  for  the  issue  of  such  bonds  could  not  be  complied 
with  by  the  consolidated  company  after  the  gas  company  had 
ceased  to  exist,  and  that  the  bona  fide  holders  of  these  bonds  are 
not  entitled  to  the  lieu  of  that  mortgage. 

Held,  further,  that  the  consolidated  company  is  liable  to  the 
holders  of  such  bonds  in  the  same  manner  as  if  they  were  its 
own  obligations. 

Dpcided  April  27th,  1910, 

Appeal  from  the  Circuit  Court  No.  2  of  Baltiraoro  City 
(D0B1.ER,  J.). 

The  cause  was  argued  before  Royd,  C  J.,  Briscoe, 
Pearck,  Sciimucker,  Burke,  Thomas,  Pattisox,  and 
Urner,  J  J. 

Alheri  C.  Ritchie  and  StuaH  S,  Janney,  for  the  appellants 

Edgar  H.  Oans  and  Charles  Marlcell,  for  the  Con^^ol.  Gas, 
Etc.,  Co.  and  for  F.  A.  White,  appellees. 

Henry  W.  Williams,  for  the  Fidelity  and  Deposit  Co., 
appellee. 

VOL.  113  16 
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SciiMucKEK,  J.,  delivered  the  opinion  of  the  Court. 

The  two  appeals  before  us  were  taken  from  the  same  order 
and  will  be  considered  together.  They  bring  the  proceedings 
in  which  they  were  taken  before  us  for  the  second  time.  The 
facts  of  the  case  wore  fully  stated  in  our  opinion  on  the 
former  apj>eal  which  will  be  reported  in  112  Md.  50,  but  in 
order  to  make  clearer  what  we  have  now  to  say  we  again 
refer  to  some  of  the  more  important  of  them. 

On  April  1st,  1904,  the  Consolidated  Gas  Company  of 
Baltimore  City  (hereinafter  called  the  Gas  Company)  being 
the  owner  of  certain  j)roperty  and  franchises  subject  to  two 
existing  mortgages,  one  made  by  that  company  and  the  other 
by  its  predecessor  in  title,  to  secure  respective  issues  of  5  per 
cent,  and  6  per  cent,  bonds,  made  an  additional  mortgage 
deed  of  trust  theriMm  to  the  Fidelity  and  Deposit  Company  of 
Maryland  (hereinafter  called  the  Fidelity  Company).  This 
last  mortgage  was  made  to  secure  15,000  4%  per  cent,  coupon 
bonds  for  $1,000  each,  to  be  from  time  to  time  executed  by 
the  Gas  Company  and  delivered  to  the  Fidelity  Company 
as  trustee,  to  be  by  it  certified,  and  then  to  be  applied  to  the 
•extent  of  2,515  bonds,  to  providing  for  immediate  needs  and 
outstanding  certificates  of  indebtedness  of  the  Gas  Com- 
pany *  *  *  to  the  extent  of  6,985  bonds,  to  taking  up  and  re- 
tiring the  outstanding  prior  lien  bonds  secured  by  the  two 
imderlying  mortgages  and,  to  the  extent  of  the  remaining 
5,500  bonds,  to  the  payment  of  80  per  cent,  of  the  cost  of 
such  further  property  as  the  Gas  Company  might  desire  to 
thereafter  acquire. 
The  mortgage  contains  among  other  things : 

1.  A  provision  that  there  should  be  no  priority  among  the 
l)onds  to  be  issued  under  it  but  all  of  them  should  have  the 
equal  benefit  of  its  security  without  reference  to  the  date  or 
order  of  their  issue. 

2.  A  covenant  on  the  part  of  the  Gas  Company  to  pay 
or  purchase  and  retire  the  outstanding  prior  Hen  bonds  at  or 
hefore  their  maturity. 
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3.  A  provision  requiring  the  trustee  to  certify  and  deliver, 
to  the  order  of  the  Gas  Company,  bonds  to  be  issued  under 
the  mortgage  in  exchange  for  equal  amounts  in  par  value  of 
all  prior  lien  bonds  that  the  Gas  Company  should  acquire 
and  tender  to  it  for  that  purpose,  and  to  retain  such  prior 
lien  bonds  for  cancellation. 

4.  A  provision  requiring  the  performance  by  oflScials  of 
the  Gas  Company  of  certain  conditions  precedent  to  author- 
ize the  issue  of  bonds  to  be  applied  to  the  payment  for  after- 
acquired  property. 

5.  A  privilege  to  the  holders  of  bonds  to  have  them  reg- 
istered by  the  trustee  as  to  the  payment  of  principal. 

The  mortgage  also  provides  that  the  certification,  in  ac- 
cordance with  its  terms,  by  the  trustee  of  any  bond  should 
be  conclusive  evidence  of  the  fact  that  such  bond  had  been 
duly  issued  under  the  mortgage  and  that  its  holder  was  en- 
titled to  the  benefit  of  the  trusts  created  by  that  instrument. 
It  further  provides  that  the  bonds  to  be  issued  under  and 
secured  by  it  shall  be  substantially  of  the  tenor  and  purport 
of  the  form  set  out  in  the  body  of  the  mortgage  and  shall  be 
executed  on  behalf  of  the  Gas  Company  by  its  president  or 
vice-president  and  shall  bear  the  seal  of  the  company,  and 
it  contains  no  provision  for  their  execution  in  any  other 
manner  or  by  other  persons. 

The  mortgage  was  duly  executed  by  the  Gas  Company  and 
also  by  the  Fidelity  Company  as  trustee  and  placed  upon 
record  and  the  Inrnds  were  engraved  and  printed  ready  for 
execution.  After  the  bonds  for  the  immediate  use  of  the 
Gas  Company  and  those  to  take  up  its  outstanding  certifi- 
cates of  indebtedness  had  been  executed  and  issued,  but  be- 
fore any  others  of  the  bonds  had  been  executed  or  issued  the 
Gas  Company  entered  into  a  consolidation,  under  the  gen- 
eral laws  of  Maryland,  with  the  corporation  designated  in 
the  proceedings  in  this  case  as  the  Power  Company  forming 
the  Consolidated  Gas  Electric  Light  and  Power  Company  of 
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Baltimore  City  (hereinafter  called  the  Consolidated  Com- 
pany). 

The  agreement  and  certificate  of  consolidation,  which 
are  otherwise  in  the  usual  form,  provide  that  upon  the  con- 
solidation the  property  and  franchises  of  the  Gas  Company, 
subject  only  to  such  liens  thereon  as  existed  prior  to  the  con- 
solidation shall  pass  to  and  vest  in  the  Continental  Trust 
Company  as  trustee  under  the  two  mortgages,  made  to  it  by 
the  Power  Company  on  February  14th  and  May  the  15th, 
1905,  upon  the  terms  and  for  the  purposes  of  those  instru- 
ments. 

The  Consolidated  Company,  when  fonned  executed  two 
conveyances  purporting  to  convey  the  property  and  fran- 
chises which  it  had  received  in  the  process  of  consolidation 
from  the  Gas  Company  subject  to  the  existing  liens  thereon, 
to  the  trustee  under  the  Power  Company's  mortgages  for  the 
uses  and  purposes  thereof.  In  these  conveyances  as  well  as 
in  the  articles  of  consolidation  the  Consolidated  Company 
asserted  and  attemi)tcd  to  retain  to  itself  the  right  to  there- 
after issue  the  unissued  bonds  provided  for  by  the  Gas  Com- 
pany's mortgage.  * 

The  original  proceedings  in  the  present  case  were  insti- 
tuted by  the  filing  by  the  Fidelity  Company  of  an  ex  parte 
petition  in  Circuit  Court  No.  2  of  Baltimore  City  declaring 
that  it  entertained  doubts  as  to  its  rights,  duties  and  obliga- 
tions as  trustee  under  the  Gas  Company's  mortgage,  especi- 
ally in  reference  to  the  certification  of  further  bonds  to  be 
issued  thereunder  and  asking  to  be  permitted  to  execute  its 
trusts  under  the  direction  and  supervision  of  the  Court.  By 
an  appropriate  order  the  Court  assumed  jurisdiction  of  the 
trusts  and  their  administration  as  prayed. 

By  subsequent  orders  the  Court  directed  the  trustee  to 
certify  and  deliver,  as  having  been  duly  executed  under  the 
mortgage  and  entitled  to  the  security  thereof,  certain  bonds 
in  the  orders  mentioned  which  had  been  executed  by  the  Con- 
solidated Company  as  successor  of  the  Gas  Company  and  had 
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been  issued  to  pay  for  property  acquired  by  the  Consolidated 
Company  for  use  in  connection  with  its  gas  business. 

Another  application  for  a  similar  order  having  been  made 
in  the  case  by  the  Consolidated  Company,  one  Albert  Diggs, 
being  the  holder  of  bonds  which  had  been  issued  by  the 
Gas  Company  under  its  mortgage  prior  to  the  consolidation, 
intervened  in  the  case  by  petition  and  objected  to  the  au- 
thorization by  the  Court  of  the  issue  of  any  more  bonds, 
under  the  Gas  Company's  mortgage,  by  the  Consolidated 
(^ompany,  upon  the  ground  among  others  that  it  had  no 
j)ower  as  successor  of  the  Gas  Company  or  otherwise  to  issue 
such  bonds.  The  Circuit  Couil;  passed  an  order  on  that  ap- 
plication directing  the  bonds  to  be  issued  as  prayed  and 
from  that  order  Diggs  took  the  former  appeal. 

Uix)n  that  apppeal  we  reversed  the  order  appealed  from 
reviewing  at  length  both  the  law  and  the  facts  of  the  case 
in  our  opinion.  We  there  distinguished  between  the  further 
issue  of  bonds  under  the  Gas  Company's  mortgage  for  re- 
funding puri)Oses  and  their  issue  for  the  future  acquisition 
of  property.  We  held  that  for  the  former  purpose  there  was 
jurisdiction  in  a  Court  of  Equity  to  require  their  issue  in 
performance  of  the  covenants  of  the  mortgage,  but  that  for 
the  latter  purpose  no  more  bonds  could  l)e  issued  because, 
first,  the  mortgage  .contained  no  agreement  to  purchase  fur- 
ther property  and,  secondly,  it  prescribed  express  condi- 
tions precedent  to  the  issue  of  bonds  for  that  pur})ose  which 
it  no  longer  was  possible  to  ])erform.  We  also  held  that  the 
right  to  acquire  prior  Hen  bonds  and  have  them  exchanged, 
in  the  process  of  refunding,  for  those  to  be  issued  under  the 
mortgage  was  one  that  might  be  exercised  by  a  subsequent 
o\vner  by  consolidation  or  otherwise  of  the  mortgaged  prop- 
erty, and  that  such  right  might  be  regarded  in  equity  as  an 
incident  of  the  ownership  of  the  property  so  long  as  it  re- 
mained subject  ix)  the  mortgage.  We  further  held  that  there 
would  1k»  jurisdiction  in  a  Court  of  Equity  upon  a  proper 
application  to  it  to  enforce  the  performance  of  the  agree- 
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meut  contained  in  the  mortgage  to  issue  the  bonds  in  ex- 
change, in  the  process  of  refunding;  for  outstading  prior 
lien  ones  when  presented  for  that  purpose.  We  however  held 
the  enforcement  of  the  terms  of  the  mortgage  not  to  be  an 
incident  of  the  Courts  supervisory  jurisdiction  over  the  ad- 
ministration of  trusts  and  therefore  not  ordinarily  invokable 
in  an  ex  parte  proceeding  such  as  the  one  then  before  us,  but. 
in  order  to  avoid  a  multiplicity  of  suits  we  authorized  the 
Circuit  Court  to  entertain  an  application  for  the  enforce- 
ment in  the  pending  suit  by  such  an  amendment  of  the  pro- 
ceedings as  to  bring  before  the  Court  in  person  or  by  proper 
representation  the  holders  of  subsequent  liens  upon  the  prop- 
erty and  afford  them  an  opportunity  to  be  heard.  It  was 
said  by  us  in  that  connection  that  the  Court  below,  in  the 
event  of  directing  the  bonds  to  be  issued,  could  either  appoint 
a  trustee  to  execute  them  or  direct  it  to  be  done  by  the  Con- 
solidated Company. 

After  the  case  went  back  to  the  Circuit  Court  Francis  A. 
White,  as  holder  of  five  of  the  548  bonds  executed  and  issued 
by  the  Consolidated  Company  after  the  consolidation  for  the 
acquisition  of  additional  property,  intervened  in  the  case  by 
leave  of  Court  on  behalf  of  himself  and  all  other  holders  of 
similar  bonds.  He  asserted  in  his  intervening  petition  that 
he,  having  acquired  the  bonds  in  good  faith,  for  value  and 
without  notice  of  any  infirmity  in  them,  applied  to  the 
Fidelity  Company  the  trustee  under  the  Gas  Company's 
mortgage  to  have  them  registered  as  to  the  payment  of  the 
principal  but  that  it  refused  his  application  assigning  as  a 
reason  for  its  refusal  that  since  the  decision  of  this  Court  on 
the  former  appeal  the  validity  of  the  bonds  was  doubtful, 
and  he  prayed  that  the  trustee  might  be  required  to  register 
the  bonds. 

The  Continental  Trust  Company  the  trustee  under  the 
Power  Company's  mortgage,  and  certain  holders  of  bonds 
thereby  secured  and  also  holders  of  some  of  both  classes  of 
the    preferred    stock    of    the    Consolidated    Company    were 
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brought  or  voluntarily  came  into  the  case  and  were  made 
parties  thereto.  Notice  was  also  given  by  publication  under 
the  direction  of  the  Court  to  all  other  persons  who  desired 
to  be  heard  in  reference  to  the  application  for  the  certifica- 
tion of  the  $5,000  of  bonds  for  refunding  purposes  or  the 
registration  of  the  $5,000  of  Mr.  White's  bonds,  to  appear 
in  the  case  by  a  named  day.  No  one  appeared  in  response  to 
the  notice. 

The  necessary  parties  having  thus  been  made  to  procure 
a  decision  of  the  above  mentioned  questions,  the  Consolidated 
Company  renewed  its  application  for  an  order  requiring  the 
Fidelity  Company  as  trustee  under  the  Gas  Company's  mort- 
gage to  certify  and  deliver  to  the  order  of  the  Cousolidated 
Company  in  exchange  for  five  prior  lien  bonds  for  $1,000 
each  tendered  to  it,  a  like  amount  of  bonds  of  the  issue  se- 
cured by  the  mortgage.  There  being  at  that  time  none  of 
the  last  mentioned  bonds  in  existence  executed  by  the  Gas 
Company  the  petition  further  asked  the  Court  to  direct  the 
execution  by  the  petitioner  as  successor  of  the  Gas  Company 
through  its  officers  and  over  its  corporate  seal  but  in  the 
name  of  the  Gas  Company,  of  the  five  bonds  to  be  certified 
and  delivered  by  the  trustee. 

Albert  Diggs,  in  a  new  petition  filed  after  the  remanding 
of  the  case,  and  several  of  the  holders  of  the  preferred  and 
prior  lien  preferred  stock  of  the  Consolidated  Company  and 
of  mortgage  bonds  of  the  Power  Company  insisted  upon  the 
illegality  of  the  bonds  issued  on  behalf  of  the  Gas  Company 
after  the  consolidation  and  objected  to  the  further  issue  of 
any  more  of  such  bonds  for  any  purpose.  Their  objections 
rested  mainly  upon  the  alleged  want  of  power  in  the  Consoli- 
dated Company  as  successor  of  the  Gas  Company  to  make 
any  such  issue,  and  the  further  ground  that  as  the  whole 
property  of  the  Gas  Company  was  transferred  to  the  trustee 
under  the  Power  Company  mortgage,  for  the  purposes  of 
that  mortgage,  at  the  time  of  the  consolidation  of  the  two 
companied,  subject  only  to  the  liens  then  existing  upon  it, 
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such  liens  could  not  now  be  enlarged  by  the  issue  of  addi- 
tional bonds. 

We  do  not  regard  those  objections  as  well  taken.  In  the 
first  place  it  is  not  proix)sed  to  issue  the  additional  bonds 
upon  the  mere  power  and  authority  of  the  Consolidated 
Company  as  successor  to  the  Gas  Company  but  upon  the  au- 
thority of  the  Court  directiug  the  completion  of  the  perform- 
ance of  the  covenants  and  undertakings  of  the  mortgage.  In 
the  second  place  the  expression  ^'subject  only  to  the  exist- 
ing liens  thereon"  used  in  the  transfer  of  the  Gas  Com- 
pany's property  at  the  time  of  the  consolidation  must  in 
order  to  receive  a  rational  interpretation  in  view  of  the  pro- 
visions of  the  mortgage  itself  and  under  the  circumstances 
of  the  present  case  be  construed  to  include  the  entire  lien  of 
the  mortgage  and  the  bonds  issued  and  to  be  issued  there- 
under. If  any  authority  were  required  for  this  view  it 
would  be  found  in  the  discussion  of  a  similar  situation  by 
Chief  Justice  Waite  in  Claflin  v.  South  Carolina  R.  Co., 
8  Fed.  118,  and  in  the  cases  of  Murray  v.  Lardner,  2  Wall. 
110  and  Presidio  Co.  v.  Noel-Young  Bond  Co.,  212  U.  S. 
58. 

The  Court  below  after  having  heard  together  the  questions 
raised  by  the  several  petitions  in  the  case  passed  the  order 
from  which  the  present  appeals  were  taken.  That  order  di- 
rected the  Fidelity  Company  as  trustee  imder  the  Gas  Com- 
pany's mortgage  to  receive  from  the  Consolidated  Company 
the  five  prior  lien  bonds  mentioned  in  its  petition  and  in  lieu 
thereof  to  certify  and  deliver  five  bonds  of  like  amount  as 
being  entitled  to  the  security  of  the  Gas  Company's  mort- 
gage, and  it  authorized  the  Consolidated  Company  as  the 
successor  of  the  Gas  Company  to  execute  the  bonds  so  to  be 
certified  in  the  name  and  on  behalf  of  the  Gas  Company, 
and  it  declared  that  such  bonds  when  so  executed  and  certi- 
fied should  be  entitled  to  the  same  rights,  priority  and  secur- 
ity of  the  mortgage  as  any  of  the  bonds  issued  thereunder. 
That  portion  of  the  order  will  be  aflirmed. 
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The  order  further  declared  that  the  five  bonds  held  by 
Francis  A.  White  were  valid  bonds  entitled  to  the  same 
rights,  priority  and  security  of  the  Gas  Company's  mortgage 
as  any  of  the  bonds  issued  thereunder  and  directed  the  trus- 
tee to  register  them  according  to  the  prayer  of  Mr.  White's 
petition.     This  latter  portion  of  the  order  must  be  reversed. 

We  have  no  difficulty  in  agreeing  with  the  learned  Judge 
below  as  to  the  portion  of  the  order  which  we  have  said  must 
be  affirmed,  first  for  the  reasons  stated  iii  our  former  opinion 
which  need  not  be  here  repeated,  and  secondly  for  the  very 
obvious  reason  that  to  retire  the  existing  prior  lien  bonds 
which  bear  five  or  six  per  cent,  interest  and  replace  them  by 
a  new  issue  of  precisely  the  same  amount  of  bonds  bearing 
only  four  and  a  half  per  cent,  interest  and  maturing  at  a 
later  date  will  be  beneficial  to  all  persons  interested  in  the 
mortgaged  property  whether  as  subsequent  lienors  or  owners 
of  the  equity  of  redemption. 

We  are  unable  to  reach  the  conclusion  that  the  five  bonds 
held  by  Mr.  White,  which  formed  part  of  the  five  hundred 
and  forty-eight  bonds,  issued  by  the  Consolidated  Company 
after  the  consolidation,  for  the  acquisition  of  additicmal  y)r()])- 
erty,  are  entitled  to  the  security  of  the  Gas  (\>mpany's  mort- 
gage. As  we  said  in  our  fonner  opinion  by  the  terms  of  the 
mortgage  such  bonds  oould  be  issued  only  for  the  future  ac- 
quisition of  property  by  the  Gas  Company  itself  for  its  own 
corporate  purposes  and  then  only  upon  conditions  precedent 
to  be  performed  in  part  by  the  directors  of  that  company 
and  in  part  by  an  engineer  selected  by  it.  Such  further  ac- 
quisitions of  property  by  that  company  and  the  p(»rformanco 
of  the  conditions  precedent  requisite  thereto  were  alike  ren- 
dered impossible  by  the  destruction  of  its  cor|>orate  life  in 
the  process  of  consolidation. 

Nor  do  we  think  that  those  bonds  issued,  as  they  were,  by 
the  Consolidated  Company  of  its  own  volition  after  the  Gas 
Company  had  gone  out  of  existence  can  be  regarded,  even  in 
the  hands  of  bona  fide  holders  for  value,  as  part  of  the  issue 
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authorized  by  the  Gas  Company's  mortgage  or  entitled  to  the 
security  furnished  by  it.  Conceding  the  proposition,  which 
may  be  regarded  as  well  established  by  the  decided  cases, 
that  the  negotiable  bond  or  note  of  a  corporation  executed 
within  its  power  would  be  valid  in  the  hands  of  a  bona  fide 
holder  for  value,  even  if  it  had  been  executed  or  issued  by 
an  abuse  of  the  power,  the  fact  remains  that  the  bonds  in 
question  show  upon  their  face  that  they  were  not  issued  by 
the  Gas  Company,  whose  obligations  they  profess  to  be,  but 
by  the  Consolidated  Company.  However  eifectually  the 
Consolidated  Company,  which  executed  and  issued  these 
bonds,  may  be  estopped  from  denying  their  validity,  the 
estoppel  cannot  be  so  extended  as  to  afford  to  the  bonds  the 
shelter  and  protection  of  the  mortgage  uiade  by  the  defunct 
Gas  Company.  If  the  bonds  had  been  executed  by  the  Gas 
Company  a  different  case  would  have  been  presented,  but  we 
are  not  dealing  with  that  situation  now. 

The  mere  fact  that  the  Gas  Company  was  one  of  the  con- 
stituent companies  which  entered  into  the  creation  of  the 
Consolidated  Company  and  the  consequent  statutory  devolu- 
tion upon  the  latter  company  of  the  property,  powers,  debts 
and  liabilities  of  the  former  did  not  of  itself  authorize  or 
empower  the  latter  company  to  issue  an  obligation  in  the 
name  of  the  former  one  so  as  to  relate  back  to  and  carry  the' 
security  of  a  specific  mortgage  which  contained  no  provision 
authorizing  the  obligation  to  be  issued  in  that  manner. 

The  present  case  is  quite  different  from  that  of  the  mort- 
gage made  by  the  Power  Company,  the  other  one  of  the  two 
constituent  corporations,  before  the  consolidation,  which  con- 
tained a  clause  looking  to  the  possible  consolidation  of  the 
mortgagor  with  some  other  corporation  before  all  of  the 
bonds  authorized  by  it  had  been  issued.  That  clause  dis- 
tinctly provided  that  in  the  event  of  the  consolidation  the 
successor  corporation  thereby  created  "may  thereupon  cause 
to  be  signed  and  may  issue,  either  in  its  own  name  or  in  the 
name  of  the  Light  and  Power  Company,  any  or  all  of  the 
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general  mortgage  bonds  which  shall  not  theretofore  have  been 
signed  by  the  Light  and  Power  Company  and  delivered  to 
the  trustee ;  and  the  trustee  upon  the  order  of  such  successor 
corporation  in  lieu  of  the  Light  and  Power  Company  *  *  * 
shall  certify  any  and  all  bonds  which  shall  have  been  executed 
by  the  Light  and  Power  Company  or  by  such  successor  cor- 
poration. All  bonds  so  issued  shall  in  all  respects  have  the 
same  legal  rank  and  security  as  though  all  of  said  bonds  had 
been  actually  issued  by  the  Light  and  Power  Company  as  of 
the  date  hereof."'  Under  such  a  mortgage  bonds  issued  by 
the  successor  corporation  by  consolidation  would  answer  to 
the  description  of  the  debt  intended  to  be  secured  by  the  in- 
strument and  would  come  plainly  within  its  purview  and 
intention  and  the  fact  that  a  bond  had  been  executed  by  the 
successor  corporation,  would,  if  it  bore  the  certificate  of  the 
trustee  in  due  form,  neither  constitute  nor  suggest  any  in- 
firmity in  it  or  impair  its  negotiability. 

Nor  do  we  think  that  the  status  of  the  five  hundred  and 
forty-eight  bonds  under  consideration  can  be  regarded  as 
res  adjudicata  because  the  orders  of  the  Circuit  Court  under 
which  they  were  issued  were  not  appealed  from.  Those 
orders  were  passed  in  a  purely  ex  paiie  proceeding  instituted 
by  the  trustee  for  its  protection  and  they  were  conclusive 
only  to  the  extent  of  that  protection.  The  proceedings  do 
not  fall  within  the  class  to  which  the  principles  relied  on  in 
Albert  v.  Hamilton,  76  Md.  311,  Riley  v.  Bank,  81  Md.  14, 
Willliams  v.  Snebly,  92  Md.  9,  are  applicable.  The  scope 
of  the  present  proceeding  at  the  time  of  the  passage  of  those 
orders  was  not  such  as  to  justify  the  application  to  them  of 
the  principle  here  sought  to  be  invoked. 

The  reasons  which  have  constrained  us  to  hol<l  that  Mr. 
White's  five  bonds  and  the  others  of  the  class  to  which  they 
belong  cannot  be  regarded  as  part  of  the  issue  secured  by  the 
Gas  Company's  mortgage  force  us  to  the  conclusion  that 
those  bonds  are  not  entitled  to  the  privilege  of  registration 
by  the  Fidelity  Company  as  trustee  under  that  mortgage. 
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It  by  no  means  follows  from  what  we  have  said  that  the 
class  of  bonds  of  which  we  are  now  speaking  are  void  instru- 
ments having 'no  value  whatever.  Fpon  the  plainest  prin- 
ciples of  estoppel  the  Consolidated  Company,  which  exe- 
cuted and  sold  those  bonds  and  applied  their  proceeds  to  the 
payment  for  property  which  it  purchased  and  still  retains 
and  uses,  cannot  l>e  heard  to  dispute  their  validity  in  the 
hands  of  bona  fide  holders  for  value.  To  all  intents  and  pur- 
poses it  is  as  fully  bound  to  such  holders  for  both  the  prin- 
cipal and  interest  of  those  bonds  at  their  resi^ective  matur- 
ity as  if  it  had  executed  and  sold  them  as  an  original  issue 
of  its  own  obligations. 

Furthermore  the  holders  of  those  bonds,  which  were  sold 
with  the  understanding  and  upon  the  representation  that  the 
pro])erty  to  be  acquired  with  their  proceeds  was  to  be  con- 
veyed to  the  Continental  Trust  Company  to  secure  their  pay- 
ment, are  in  equity  entitled  by  way  of  subrogation  to  the 
benefit  of  the  lien  of  the  several  deeds  of  trust  of  the  prop- 
erty, which  were  in  fact  made  by  the  (Consolidated  Company 
to  the  Continental  Trust  Company  and  others,  to  the  extent 
to  which  the  proceeds  of  the  sale  of  the  bonds  were  applied 
in  payment  for  the  pro]>erty. 

We  will  affirm  the  order  ai)pealed  fnmi  to  the  extent  al- 
ready stated  by  us  and  reverse  it  in  other  res|>ects  and  re- 
mand the  caso  for  further  proceedings. 

Order  affirmed  in  paH  and  reversed  in» 
part  and  case  remanded  for  further 
proceedinqs. 
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GERMAN  H.  H.  EMORY,  RECEIVER,  vs.  GEORGE 
FAITH,  JR. 

Appeal — Final  Order — Discretion  of  Trial  Court — Action 
Against  Receiver  of  Partnership  for  Negli- 
gence of  Firm  Before  Appointment, 

In  an  equity  cause  in  which  a  receiver  had  been  appointed  to 
wind  up  the  affairs  of  a  partnership,  an  order  was  passed  ex 
parte  on  July  23,  1909,  granting  leave  to  a  party  to  bring  an 
action  at  law  against  the  receiver  to  recover  damages  for  an 
injury  caused  by  the  negligence  of  the  partners  before  the 
appointment.  On  October  16th,  the  Court  passed  an  order 
refusing  to  rescind  the  previous  one.  On  November  23rd,  the 
Court  passed  another  order  directing  the  receiver  to  retain  a 
certain  sum  to  abide  the  result  of  the  action  at  law,  and  pro- 
viding that  if  the  plaintiff  therein  should  recover  a  judgment, 
he  should  be  treated  by  the  receiver  as  a  general  creditor  of 
the  partnership.  Appeals  were  taken  from  all  of  these  orders 
after  the  passage  of  the  last  one,  but  not  within  the  time 
prescribed  for  taking  appeals  so  far  as  the  first  order  was 
concerned.  Held,  that  the  last  order  is  final  in  its  nature, 
and  that  an  appeal  lies  from  it  upon  which  the  previous 
orders  are  open  for  review. 

Although  no  appeal  lies  from  an  order  or  decree  determining  a 
matter  committed  to  the  discretion  of  the  lower  Court,  yet 
the  questions  whether  a  matter  was  within  the  discretion  of 
the  lower  Court,  and  whether  that  discretion  was  so  exercised 
as  not  to  impair  the  established  rights  of  a  party,  are  open 
to  review  on  appeal  from  tlie  order. 

The  granting  by  a  Court  of  Equity  of  leave  to  a  party  to  sue  at 
law  a  receiver  appointed  by  it  is  not  a  matter  wholly  within 
the  discretion  of  the  trial  Court. 

No  action  of  law  can  be  maintained  against  the  receiver  of  a 
partnership  to  recover  damages  for  an  injury  caused  by  the 
negligence  of  the  partners  before  the  appointment  of  the  re- 
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ceiver.    The  remedy  of  the  injured  party  is  against  the  part- 
ners individually. 

Decided  April  20th,  1910. 

Appeal  from  Circuit  Court  No.  2  of  Baltimore  City. 

The  orders  referred  to  in  the  opinion  of  the  Court  are  as 
f  ollow9 : 

"(1)  Upon  the  foregoing  petition,  leave  is  hereby  granted 
this  23rd  day  of  July,  1909,  to  George  Faith,  Jr.,  to  institute 
an  action  at  law  against  German  H.  H.  Emory,  Receiver,  herein 

as  prayed.'*     This  order  was  signed  by  Sams,  J. 

(2)  "Ordered  by  the  Circuit  Court  No.  2  of  Baltimore  City 
this  isth  day  of  October,  1909,  that  the  prayer  of  the  petition 
of  German  H.  H.  Emory,  Receiver,  hereinbefore  filed  herein, 
to  wit,  on  the  28th  of  July,  1909,  to  rescind  the  order  hereinbe- 
fore passed  on  the  23rd  of  July,  1909,  permitting  George  Faith, 
Jr.,  to  institute  an  action  at  law  against  German  H.  H.  Emory, 
Receiver,  as  therein  provided,  is  hereby  denied;  the  said  George 
Faith,  Jr.,  is,  however,  required  to  bring  such  action  within  ten 
days  from  the  date  hereof." 

(3)  "The  petition  of  German  H.  H.  Emory,  Esq.,  Receiver,  here- 
in filed  on  the  J  5th  day  of  October,  1909,  together  with  the  peti- 
tion of  the  First  National  Bank  of  Wellington  et  al,,  filed  herein 
on  the  4th  day  of  November,  1909,  and  the  several  answers 
thereto  of  George  Faith,  Jr.,  filed  herein  on  the  9th  day  of 
November,  1909,  being  considered  and  the  several  counsel  ap- 
pearing for  said  Rocoiver  and  creditors  and  said  George  Faith, 
Jr.,  being  heard. 

"It  is  thereupon  by  the  Circuit  Court  No.  2  of  Baltimore 
City  ordered  this  23rd  day  of  November,  1909,  that  the  said 
German  H.  H.  Emory,  Esq.,  Receiver,  retain  three  thousand 
dollars  of  the  sum  of  eighteen  thousand  dollars,  now  in  his 
hands  to  abide  the  liquidation  of  the  suit  of  the  said  George 
Faith,  Jr.,  now  pending  in  the  Baltimore  City  Court  against 
said  Receiver  and  others,  distributing,  however,  the  balance 
thereof,  to  wit,  the  sum  of  fifteen  thousand  dollars,  among  such 
of  the  creditors  of  Eugene  H.  Arnold  and  Earle  H.  Welles, 
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parties  in  the  above  entitled  cause,  as  may  be  entitled  thereto 
in  the  premises,  for  which  purpose  the  papers  and  testimony 
herein  shall  be  forthwith  sent  to  one  of  the  auditors  of  this 
Court. 

"And  the  said  German  H.  H.  Emory,  Esq.,  Receiver,  is 
hereby  directed  to  make  such  defense  to  the  claim  of  the  said 
George  Faith,,  Jr.,  as  he  may  be  advised  by  counsel  to  be  proper 
in  the  premises;  and  should  said  George  Faith,  Jr.,  establish 
his  claim  in  the  premises  he  shall  thereupon  be  treated  by  the 
said  German  H,  H.  Emory,  Esq.,  Receiver,  as  a  general  creditor 
herein. 

"The  petition  of  the  First  National  Bank  of  Wellington  et  al, 
is  hereby  denied,  and  said  petition  is  hereby  dismissed  with 
costs."     The  second  and  third  orders  were  made  by  Lehmayer,  J. 

The  cause  was  argued  before  Boyd,  C.  J.,  Beiscoe, 
Pfarce,  Schmuckeb,  Burke,  Thomas,  Pattison  and 
Urneb,  J  J. 

William  L.  Marbury  and  George  M.  Brady  (with  whom 
were  William  M.  Maloy  and  Carroll  T.  Bond  on  the  brief), 
for  German  H.  H.  Emory,  receiver,  and  1st  Nat.  Bank  of 
Wellington,  appellants. 

William  Colton  (with  whom  was  D,  F.  Reisemveber  on 
the  brief),  for  the  appellee. 

Briscoe,  J.,  delivered  the  opinion  of  the  Court. 

There  are  two  appeals  in  this  record,  one  by  German  H. 
H.  Emory,  receiver  of  the  firm  of  Arnold  and  Welles,  and 
the  other  by  the  First  National  Bank  of  Wellington  and 
other  creditors  of  the  firm.  These  appeals  are  from  throe 
separate  orders  passed  by  Circuit  Court  No.  2  of  Baltimore 
City  in  the  case  of  Arnold  v.  Welles,  on  the  23rd  day  of 
July,  1909,  on  the  15th  day  of  October,  1909,  and  on  the 
23rd  day  of  November,  1909,  and  in  view  of  the  conclusion 
we  have  reached  in  the  case  it  will  not  be  necessary  to  dis- 
cuss them  separately. 
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The  motions  to  dismiss  the  appeals  from  the  orders  passed 
as  stated  herein  caimot  prevail.  The  groimda  for  the  mo- 
tions to  dismiss  are,  first,  that  the  appeals  from  the  order 
passed  on  the  23rd  day  of  July,  1909,  were  not  taken  within 
two  months  from  the  date  of  the  order,  as  provided  by  sec- 
tion 32,  Article  5  of  the  Code,  and  second,  because  the  orders 
of  October  15th,  1909,  and  of  November  23rd,  1909,  are 
not  final  orders,  or  orders  in  the  nature  of  final  orders  or 
decrees,  within  the  meaning  of  section  26  of  Article  5  of  the 
Code. 

It  is  clear  that  the  appeals  from  the  order  of  the  23rd  of 
November,  1909,  were  taken  in  time  and  that  it  is  an  appeal- 
able order,  and  this  being  so,  it  is  provided  by  section  28,  of 
Article  5  of  the  Code  of  Public  General  Laws,  that  on  an 
appeal  from  a  final  decree  or  order  all  previous  orders  which 
may  have  been  passed  in  the  cause  shall  be  open  for  revision 
in  this  Court.  Davis  v.  Gemmell,  73  Md.  552;  Keifer  v. 
Reichert,  93  Md.  99. 

There  is  no  force  in  the  contention  that  this  Court  is  with- 
out authority  to  review  the  proceedings  now  before  us  be- 
cause the  orders  appealed  from  (the  reporter  will  set  out 
these  several  orders  appealed  from  in  the  report  of  the  case), 
were  passed  in  the  exercise  of  an  undoubted  discretion  by  the 
Court  below,  and  are  not  reviewable  on  appeal. 

The  case  of  Gottschalk  v.  Mercantile  Tnu^t  Co.,  102  Md. 
523,  is  an  express  decision  on  this  point  and  against  the  ajv 
pellee's  contention.  In  that  case,  we  said :  "It  is  not  neces- 
sary at  this  late  date  to  cite  authorities  in  support  of  the  well 
settled  doctrine  that  an  appeal  will  not  lie  from  an  order  or 
decree  passed  in  the  exercise  of  an  undoubted  discretion  of 
the  lower  Court.  But  the  question  whether  the  subject-mat- 
ter of  the  order  or  decree  was  within  the  area  of  the  discre- 
tion of  the  Court  which  passed  it  is  open  to  examination 
upon  an  appeal  in  the  same  case,  for  a  Court  cannot  improv- 
identlv  extend  the  exercise  of  its  discretion  to  matters  which 
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lie  beyond  its  legitimate  reach."  Cecil  v.  Negroes,  14  Md. 
68 ;  Dorsey  v.  Dorsey,  30  Md.  522. 

In  re  Farmers  Loan  and  Trust  Company,  129  U.  S.  215, 
Mr.  Justice  Miller  in  delivering  the  opinion  of  the  Court 
said:  "The  other  reason  given  why  the  appeal  should  not  be 
granted  is  that  the  action  of  the  Circuit  Court  in  the  case 
is  one  within  its  discretion.  All  we  have  to  say  upon  this 
subject  is,  that  if  it  be  an  authority  vested  in  the  Judges  of 
the  Circuit  Court,  it  must  be  exercised  and  governed  by  the 
principles  of  a  judicial  discretion,  and  the  very  point  to  be 
decided  upon  an  appeal  here  is,  whether  they  had  such  dis- 
cretion, and  whether  they  exercised  it  in  a  manner  that  can- 
not be  reviewed  in  this  Court.  The  question  is  one  which 
in  its  nature  must  be  a  subject  of  appeal."  "And  still  more, 
whether,  in  the  exercise  of  what  the  Court  asserts  to  be  its 
discretionary  power,  it  has  invaded  established  rights  of  the 
petitioners  in  this  case,  contrary  to  law,  in  such  a  manner 
that  they  can  have  no  relief  except  by  an  appeal  to  this 
Court.  This  is  a  matter  eminently  proper  to  be  inquired 
into  upon  an  appeal  from  such  an  order.  Upon  the  hearing 
of  that  appeal  this  Court  may  be  of  opinion  that  the  order 
was  one  proper  to  be  made,  in  which  case  it  will  be  affirmed. 
If,  however,  it  believes  that  it  was  an  improper  one,  and  will 
seriously  prejudice  the  rights  of  the  petitioners,  it  will  be 
reversed  and  set  aside,  as  it  should  be." 

Being  of  opinion  that  all  of  the  pending  a])peals  are  prop- 
erly before  us,  the  motions  to  dismiss  them  are  therefore 
overruled. 

This  brings  us  to  a  consideration  of  the  real  question  in 
the  case,  and  that  is,  can  an  action  to  recover  damages  for 
personal  injuries  be  maintained  against  the  receiver  in  this 
case,  where  the  alleged  negligent  act  was  committed  by 
Welles  and  Arnold,  co-partners  and  contractors,  prior  to  the 
appointment  of  the  receiver  ? 

The  facts  of  the  case  are  undisputed  and  the  question  is 
presented  in  this  way.     On  the  23rd  of  July,  1909,  nearly 
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two  years  after  the  appointment  of  the  receiver  (tie  14th 
of  October,  1907,)  the  appellee,  the  plaintiff  below,  was 
granted  leave,  upon  ex  parte  petition,  by  an  order  of  Court, 
to  institute  an  action  at  law  against  the  receiver  (the  con- 
tractors and  employers  of  the  plaintiff,  being  made  co-defend- 
ants) to  recover  damages  for  alleged  personal  injuries  re- 
ceived by  him  while  in  their  employ. 

Subsequent  orders  of  Court,  as  will  appear  from  the  rec- 
ord, were  passed  upon  petitions  of  the  receiver  and  creditors 
as  herein  stated,  refusing  to  striking  out  and  rescind  the 
ex  parte  order  of  July  23rd,  1909,  and  holding  that  the  pas- 
sage of  the  order  wa^  a  matter  in  the  discretion  of  the  Court, 
and  the  order  should  stand.  And  by  a  further  order  of  Court 
of  the  23rd  of  November,  1909,  the  receiver  was  directed  to 
retain  the  sura  of  three  thousand  dollars  to  abide  the  liquida- 
tion of  the  suit  at  law,  and  shoidd  the  plaintiff  establish  his 
claim,  he  should  be  treated  by  the  receiver  as  a  general  cred- 
itor. The  receiver  was  furthr  directed  to  make  such  defense 
to  the  action  as  he  may  be  advised  by  counsel  to  be  proper  in 
the  premises. 

It  is  settled,  we  think,  by  all  the  well  considered  author- 
ities, that  an  action  at  law  for  personal  injuries  sustained 
by  the  alleged  negligence  of  a  corporation,  prior  to  the  ap- 
pointment of  a  receiver,  cannot  be  maintained  against  the 
receiver  subsequently  appointed.  In  other  words,  a  receiver 
is  not  liable  for  a  tort  committed  by  a  corporation  prior  to 
his  appointment 

Mr.  High  on  Receivers  (3rd  ed.)  section  395a.  and  sec- 
tion 397,  says :  "But  since  a  receiver  of  a  railway  is  not  lia- 
ble to  an  action  for  injuries  sustained  before  his  appointment 
and  while  the  road-  was  operated  by  the  company  leave  of 
Court  will  not  be  granted  to  bring  such  action,  and  the  person 
aggrieved  will  be  left  to  pursue  his  remedy  against  the  com- 
pany." 

The  case  of  McDer^wtt  v.  Crool\  20  App.  D.  C.  465,  is 
directly  in  point    In  that  case,  JiriwE  Alvky,  in  delivering 
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the  opinion,  said ;  "There  may  be  dedsions  found,  especially 
among  the  earlier  cases,  which  would  appear  to  support  the 
contention  of  the  plaintiff,  as  to  the  right  to  maintain  the 
action  against  the  receiver,  though  it  accrued  prior  to  his 
appointment.  But  those  cases  are  exceptional  and  do  not 
belong  to  the  class  of  the  present  action.  In  cases  for  per- 
sonal injurie3  suffered  by  the  alleged  negligence  or  wrongful 
act  of  a  corporation  prior  to  the  appointment  of  any  receiver 
thereof,  the  doctrine  would  seem  to  be  settled  that  the  action 
can  only  be  maintained  against  the  offending  corporation, 
and  not  against  the  receiver  subsequently  appointed.  This 
doctrine  is  founded  on  the  principle,  that  the  receiver  is  only 
answerable  for  the  consequences  of  the  acts  and  negligence 
of  his  own  servants  and  employees  operating  the  franchise 
of  the  corporation;  and  not  for  the  acts  and  negligence  of 
the  corporation  itself,  before  he  assumed  control  and  manage- 
ment of  it.  The  corporation  is  doubtless  answerable  for  its 
acts  and  negligence  before  the  appointment  of  a  I'eceiver,  but 
it  does  not  follow  that  such  liability  devolves  upon  the  re- 
ceiver on  Jbis  appointment.  He  does  not  represent  the  cor- 
poration ip  respect  to  such  transactions,  nor  does  he  assume 
liability  therefor.  The  possession  of  the  receiver  is  not  the 
possession  of  the  corporation,  but  is  adverse  and  antagonistic 
thereto;  and  the  corporation  does  not  in  any  manner  control 
either  the  receiver  or  his  employees.  The  negligent  acts  or 
wrongs  committed  by  the  corporation,  before  the  appoint- 
ment of  the  receiver,  are  independent  transactions,  for  which 
the  corporation  alone  is  responsible." 

In  Decker  v.  Gardner,  124  N.  Y.  340,  the  Court  of  Ai>- 
peals  of  New  York,  held,  in  a  somewhat  similar  case  to  the 
one  at  bar,  that  a  receiver  was  not  a  proper  party  to  the  suit 
and  that  the  action  was  not  maintainable  against  him.  And 
to  the  same  effect  are  the  cases  of  Nor.  Pac,  By,  Co,  v.  Ileflmj 
83  Fed.  93;  Robinson  v.  Mills,  25  Mont.  391;  Flynn  v. 
Furth,  64  Pac.  Rep.  904 ;  Shrady  v.  Van  Kirk,  51  App.  Div. 
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N.  Y.  504;  Arnold  v.  Suffolk  Bank,  27  Barb.  424;  Finance 
Co.  V.  Charledcm  R.  R.  Co.,  46  Fed.  426. 

The  case  of  Combs  v.  Smith,  78  Mo.  32,  relied  upon  by 
the  appellee  was  considered  by  the  Court  of  Appeals  of  New 
York,  in  Decker  v.  Gardner,  svpra,  and  the  Court  there 
said:  "In  the  Missouri  case  while  the  facts,  in  reference  to 
the  appointment  of  a  receiver  are  not  stated,  enough  appears 
in  the  opinion  of  the  Court  to  indicate  that  the  defendant 
was  a  statutory  receiver.  In  that  view  the  case  is  in  harmony 
with  the  general  current  of  authorities,  but  if  the  facts  were 
otherwise  it  would  not  have  our  approval." 

Apart  from  these  direct  decisions  it  w(mld  seem  to  be 
clear  upon  principle  as  well  as  upon  authority,  that  the  re- 
ceiver in  this  case  should  not  be  required  to  subject  the  fund 
which  he  holds  for  distribution  to  the  creditors  to  the  ex- 
pense of  defending  a  contest  to  which  he  has,  aa  receiver,  no 
relation  or  connection  whatever,  and  the  funds  or  property 
in  his  ix)ssessi()n  could  not  in  any  possible  way  be  made 
liable. 

Upon  a  review  of  the  whole  case,  as  presented  by  the 
record,  we  are  of  the  opinicm,  the  Court  committed  an  error 
in  passing  all  three  of  the  orders  appealed  from,  and  for  the 
reasons  stated,  they  will  be  revei-sed,  and  the  cause  remanded, 
to  the  end  that  an  order  be  passed  rescinding  the  order  of 
July  23rd,  1900,  and  the  suhsequent  orders  therein  in  the 
case. 

Orders  reversed,  with  costs  and  catise  re- 
manded. 
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WILLLA.M  J.  McLaughlin  vs.  william  leon- 
hakdt KT  Ai. 

Specific  Performance  of  Contract  for  Sale  of  Shares  of  Stock 

Refused, 

Plaintiff's  bill  in  this  case  asked  for  the  specific  performance 
of  a  written  contract  by  which  the  two  defendants  gave  to 
the  plaintiff  an  option  to  buy  within  a  certain  time  eighty 
shares  of  the  stock  in  a  corporation  which  had  been  created 
by  the  defendants  and  was  controlled  by  them.  The  evidence 
of  the  defendants  was  to  the  effect  that  they  had  verbally 
agreed  to  give  plaintiff,  who  was  their  employee,  an  option 
to  buy  a  much  smaller  number  of  shares  by  way  of  acquiring 
an  interest  in  the  business,  and  that  they  had  signed  the  con- 
tract sued  on  without  reading  it,  and  supposing  that  it  em 
bodied  the  oral  agreement.  It  appears  from  the  evidence 
that  the  object  of  the  plaintiff,  and  of  another  stockholder 
who  had  represented  him  in  procuring  the  option,  was  to  ob- 
tain a  majority  of  the  stock  and  to  deprive  the  defendants  of 
the  control  of  the  corporation.  Held,  that  under  all  the  cir- 
cumstances of  the  case,  it  seems  to  be  inequitable  to  grant 
specific  performance  of  the  contract. 

Decided  June  22nd,  1910, 

Appeal  from  the  Circuit  Court  of  Baltimore  C^ity  (Hkuis- 
T-ER,  J.). 

The   cause   was    argued    before   Boyd,    i\    J..    Briscoe, 
Pearce.  Thomas.  Patttson  and  Urner.  JJ. 

/.  Kemp  Bartleti  (with  whom  were  Edwin  G.  Baetjer 
and  Walter  C.  Mylander  on  the  brief),  for  the  appellant. 

Thomas  0.  Hayes,  for  the  appellee. 
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Pattison,  J.,  delivered  the  opinion  of  the  Court. 

In  this  case  William  J.  McLaughlin,  the  appellant,  filed 
his  bill  against  William  Leonhardt  and  John  H.  Leonhardt, 
the  appellees,  asking  for  the  specific  performance  of  an  op- 
tion agreement,  in  writing  by  the  terms  of  which  the  appel- 
lees, together  with  one  George  F.  Faust,  gave  to  the  appellant 
the  right  or  option  to  purchase  from  each  of  the  appellees  and 
George  F.  Faust,,  within  a  given  time,  at  a  stated  sum,  forty 
shares  of  the  capital  stock  of  the  Leonhardt  Wagon  Manu- 
facturing Company  of  Baltimore. 

In  the  year  1870  William  Leonhardt  and  John  H.  Leon- 
hardt, his  brother,  the  former  a  wheelwright  and  the  latter  a 
blacksmith,  started,  in  the  city  of  Baltimore,  the  business  of 
manufacturing  wagons  which  business  they,  as  partners,  con- 
ducted, with  fair  success,  until  1887.  At  that  time  they 
were  interested  in  a  revolving  shute  coal  wagon,  of  which 
they  were  the  patentees.  In  order  to  place  the  wagon  upon 
the  market  they  found  it  necessary  not  only  to  give  much  of 
their  time  thereto,  but  likewise  to  spend  considerable  money 
in  connection  therewith. 

At  the  suggestion  and  request  of  George  Faust,  father  of 
George  F.  Faust,  the  son  was  taken  into  the  firm  and  was 
sold  a  one-third  interest  therein,  for  which  interest  there 
was  paid  seven  thousand  five  hundred  dollars.  The  elder 
Faust  agreeing  in  connection  therewith  to  improve  certain 
idle  property  belonging  to  him  in  a  manner  suitable  to  the 
business  requirements  of  the  new  firm  and  to  rent  the  same 
to  it  at  a  rental  charge  of  five  per  cent,  upon  the  value  of 
the  land  and  the  cost  of  such  improvements,  the  firm  to  pay 
the  taxes,  fire  insurance,  and  to  make  such  repairs  upon  the 
propeily  as  should  be  needed  from  time  to  time.  In  the  con- 
duct and  management  of  the  business,  each  of  the  members 
of  the  new  firm  had  his  individual  duties  to  perform  in  con- 
nection therewith ;  the  Leonhardts  managed  and  superintend- 
ed the  manufacture  of  the  products,  while  the  office  work 
devolved  upon  Faust. 
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In  1905  the  health  of  John  H.  Leonhardt  became  im- 
paired, and  in  consequence  thereof  it  became  necessary  for 
him  to  be  away  from  his  hom(?  and  business  much  of  the 
time  during  the  several  succeeding  years.  During  this  period 
his  mental  condition  became  much  involved  and  we  are  told 
by  his  family  physician  that  at  times  he  was  absolutely  in- 
capacitated for  the  transaction  of  business  and  was  at  inter- 
vals in  a  sanitarium. 

Through  Faust,  the  api)ellant  was  emi)loyed  as  salesman 
for  the  finn  at  a  salary  of  thirty  dollars  per  week,  with  an 
understanding  that  he  should  have  an  interest  in  the  busi- 
ness, although  no  definite  amount  of  interest  was  agreed 
upon.     He  entered  upon  his  ^luties  the  first  of  the  year  1907. 

Faust,  on  s(*veral  occasions,  prior  to  the  employment  of 
McLaughlin,  had  suggested  the  formation  of  a  corporation 
and  the  taking  over  by  it  of  the  real  estate  occupied  by  the 
firm,  formerly  belonging  to  his  father  but  since  his  death 
the  property  of  Faust.  This,  however,  was  resisted  by  his 
partners,  but  after  the  entry  of  ^IcLaughlin  in  the  services 
of  the  company,  the  proposition  was  again  made  and  wasi 
this  lime  accepted  by  the  Leonhardts  and  the  corporation 
fornud,  and  the  property  of  the  firm  transferred  to  the  cor-^ 
|>oration  on  or  about  August  1st,  1907.  At  the  time  of  the- 
incorporation,  however,  nothing  was  said  by  Faust  in  rela- 
tion to  taking  over  the  real  estate. 

The  capital  stock  of  the  corporation  was  fixed  at  fifty  thou- 
sand dollars,  divided  into  five  hundred  shares,  each  of  the  par 
value  of  (me  hundred  dollars.  One  share  was  taken  by  each 
of  the  following  persons :  William  Leonhardt,  John  H.  Leon- 
hardt, George  F.  Faust,  Edward  ^f.  Leonhardt,  son  of  Wil- 
liam Lecmhardt,  E.  W.  T^onhardt,  son  of  John  H.  Leon- 
hardt, and  William  J.  McLaughlin,  and  paid  for  in  cash. 
The  balance  of  the  stock,  consisting  of  four  hundred  and 
ninety-four  shares,  was  divided  about  oqually  among  the  two 
Leonhardts  and  Faust.  It  was  ascertained  that  the  value  of 
the  property  transferred  by  the  firm  to  the  corporation  was 
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eighty  thousand  dollars,  thirty  thousand  dollars  in  excess  of 
the  capital  stock  of  the  corporation.  Therefore  a  note  for 
ten  thousand  dollars,  secured  by  a  mortgage,  was  given  by 
the  corporation  to  each  of  the  three  uicinbers  of  the  firm. 

Shortly  after  the  distribution  of  the  .stock,  ilcLaughlin. 
through  Faust,  asked  for  six  more  shares  of  st(ick.  This  was 
sold  to  him,  the  two  Leonhardts  and  Faust  each  s(»lling  him 
two  shares  at  and  for  one  hundred  dollars  per  share,  ife- 
Laughlin  had  neither  property  nor  money  and  in  order  to 
pay  for  this  stock  borrowed  the  required  sum  from  Faust, 
giving  him  his  note  or  notes  therefor. 

At  the  time  of  the  sale  of  the  stock,  Faust  testified  that 
William  Leonhardt  stated  "that  he  hoped  that  would  not  be 
all  that  McLaughlin  would  have,  that  they  intended  to  give 
him  an  equal  holding  with  the  balance  of  us." 

Some  ten  or  twelve  days  thereafter,  Faust,  on  behalf  of 
McLaughlin,  again  called  ui>on  the  Leonhardts  asking  that 
more  stock  l>e  sold  to  McLaughlin.  The  Leonhardts  testify 
ihat  the  quantity  asked  for  by  Faust  on  this  occasion  was 
forty  shares  of  stock.  William  Leonhardt  asked,  "You  mean 
•of  the  entire  block  ?"  Faust  assented  and  said  "Yes."  Then 
William  Leonhardt  said  "That  means  thirteen  shares  apiece 
and  one  will  give  fourteen  and  he  who  has  the  most  will 
•give  the  odd  one,  or  if  not  we  will  draw  lots  who  will  get  the 
fourteen  shares."  It  was  then  and  there  agreed  that  the 
three  should  sell  unto  McLaughlin  forty  shares  in  all.  Faust, 
however,  in  his  testimony,  stated  that,  "The  understanding 
was  that  in  order  to  give  Mr.  McLaughlin  an  equal  holding 
with  the  balance  of  the  principal  parties  concerned,  we  were 
to  give  him  an  option  on  forty  shares  each  and  that  was  as 
near  as  we  could  possibly  divide  it,"  and  denied  that  any- 
thing was  said  in  the  conversation  about  the  division  of  forty 
shai-es  into  three  parts,  two  of  thirteen  and  one  of  fourteen. 

McLaughlin  testified  that  on  two  separate  occasions,  Wil- 
liam T.»eonhardt  told  -him  that  he,  McLaughlin,  should  have 
the  same  interest  in  the  company  as  the  rest.     This  state- 
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meut  Leonhardt  denied,  but  admitted  that  he  said  to  Mc- 
Laughlin that  he  should  have  fair  treatment  with  the  com- 
pany, but  that  he  did  not  say  he  should  have  the  same  inter- 
est as  the  rest;  nor  was  there  any  wish  expressed  or  request 
made  by  McLaughlin  for  additional  stock. 

In  August  or  in  September,  earlier  than  the  sixth,  Wil- 
liam Leonhardt  was  in  the  office  of  the  company  and  when 
in  the  act  of  leaving  Faust  called  him  and  said,  "Sign  this 
paper  before  you  go."  Leonhardt  replied,  "What  paper  is 
that?"  Faust  said  "The  paper  for  the  forty  shares  we 
promised  Mac,"  meaning  McLaughlin.  Leonhardt  replied. 
"All  right."  The  paper  was  at  the  time  turned  down  ready 
to  sign  and  Mr.  Faust's  name  was  on  it,  when  Mr.  Leon- 
hardt picked  up  the  pen,  signed  it  and  walked  out.  In  his 
testimony  he  stated  he  never  had  the  least  suspicion  that 
there  was  anything  the  matter  with  the  paper,  that  he  never 
read  it,  that  he  relied  upon  Faust,  in  whom  he  had  implicit 
confidence,  to  draw  the  paper  as  verbally  agreed  ujwn,  and 
that  agreement  was  for  an  option  of  purchase  of  forty  shares 
in  all  and  not  forty  shares  from  each  of  them;  that  he  posi- 
tively would  not  have  signed  the  option  had  he  known  that 
by  it  he  was  giving  an  oi)tion  to  McLaughlin  to  purchase 
fortj"  shares  of  his  stock ;  that  at  no  time  before  signing  the 
paper  had  McLaughlin  made  known  to  him  the  number  of 
shares  he  wanted,  in  fact,  McLaughlin,  personally,  had  said 
nothing  to  him  about  wanting  any  additional  shares. 

Faust,  in  his  testimony,  in  speaking  of  the  occasion  of  the 
signing  of  the  option  agreement  by  William  Leonhardt,  said, 
he  presented  the  agreement  to  William  Leonhardt;  was  not 
positive  whether  Mr.  Leonhardt  read  it  or  inquired  of  him 
what  it  was,  but  he  said  to  Mr.  Leonhardt,  "Here  is  the  op- 
tion of  Mr.  McLaughlin." 

This  paper  when  signed  was  afterwards,  bv  Faust,  mailed 
to  John  H.  Leonhardt  at  Atlantic  City  with  a  letter  from 
Faust  accompanying  it.  The  sending  of  the  paper  and  the 
letter  is  admitted  by  Faust.     The  record  discloses  that  the 
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letter  was  destroyed,  but  John  H.  Leonhardt,  in  his  testi- 
mony, in  stating  its  contents,  said :  "As  near  as  I  can  remem- 
ber it  was  distinctly  an  agreement  enclosed  in  reference  to 
the  forty  shares  we  had  promised  Mr.  McLaughlin  and  to 
please  sign  it  and  return  it  to  me  and  a  few  words  of  good 
wishes  for  my  betterment,  etc."  At  the  time  it  was  handed 
to  him  by  the  carrier,  he  was  in  the  exchange  of  the  hotel  in 
company  with  two  of  his  acquaintances,  one  of  whom,  Mr. 
Fox,  he  called  upon  to  witness  the  paper,  saying  to  him  "I 
have  a  little  paper  sent  to  me  here  from  home  where  three 
of  us  have  agreed  to  allow  a  certain  gentleman  to  have  a  few 
shares  of  stock."  He  did  not  read  the  paper  before  signing 
it  for  the  reasons,  first,  he  was  not  in  a  condition  to  take  in 
and  comprehend  any  paper,  and  Mr.  Faust  was  at  that  time 
well  aware  of  his  condition ;  second,  that  he  had  the  utmost 
confidence  in  Mr.  Faust,  feeling  sure  that  the  agreement 
was  as  verbally  imderstood  between  the  three  of  them.  That 
had  he  known  of  the  contents  of  it  he  would  not  have  signed 
it.  He  further  stated  that  he  was  at  the  time  very  weak  and 
nervous,  having  been  reduced  to  this  condition  largely  by 
the  heat  and  overwork  required  of  him  while  in  Baltimore 
in  connection  with  the  formation  of  the  corporation. 

Dr.  William  F.  Gilroy,  John  H.  Leonhardt's  family  phy- 
sician, testified  that  so  early  as  1905  Mr.  Leonhardt  was  suf- 
fering with  the  disease  known  as  neurasthenia.  That  in 
1906  he  went  to  Atlantic  City;  that  while  there  he  visited 
him ;  that  in  1905  his  capacity  for  the  transaction  of  business 
was  simply  lost  entirely  and  was  absolutely  helpless  both 
mentally  and  physically  speaking;  that  he  was  not  at  At- 
lantic City  in  1907,  but  saw  him  every  week  or  two  prior  to 
his  going  to  Atlantic  City;  that  his  condition  then  was 
about  the  same  as  it  was  in  1905,  only  it  was  exaggerated; 
that  it  was  impossible  for  him  to  attend  to  business.  Upon 
cross-examination  he  stated  that  he  supposed  there  were 
times  in  1907  that  he  was  capable  of  making  a  contract, 
every  man  has  those  times ;  that  he  thought  his  worst  period 
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in  1907  was  along  about  September  or  August,  although 
he  did  not  see  him  while  at  Atlantic  City,  but  saw  him  before 
he  left  in  August  and  when  he  returned  in  October;  he  was 
better,  however,  when  he  returned.  When  he  was  at  At- 
lantic City  he  was  under  his  attention.  In  1907  he  thought 
Mr."  Leonhardt  "was  able  to  read  a  paper  and  was  capable  of 
understanding  at  short  duration  but  not  prolonged,  as  he 
became  very  much  fatigued;  mentally  competent  in  a  way." 
Nothing  more  was  heard  of  this  option  agreement  until 
one  day  in  November,  1908,  fourteen  months  after  it  had 
been  signed,  when  William  Leonhardt  went  to  the  office  of 
the  company  and  there  found  McLaughlin  alone,  and  the 
following  conversation  was  had  between  them,  as  related  by 
Leonhardt.  McLaughlin  said,  "Mr.  William,  I  think  I  will 
take  my  shares.  I  said,  Mac,  you  must  have  got  rich.  He 
said,  Oh,  no;  I  am  going  to  borrow  the  money  to  pay  for  the 
stock.  I  says,  Mac,  that  is  a  risky  thing  to  do;  you  will 
have  to  pay  interest.  He  said,  I  know,  but  I  am  going  to 
run  the  risk.  I  said  all  right.  I  walked  right  out  of  the 
ofBee  and  had  no  further  conversation  with  him.  A  few 
days  after  that  my  brother  came  over  and  says,  look  here, 
Mac  wants  forty  shares  from  me;  am  I  to  give  all  forty? 
The  moment  my  brother  said  that  to  me,  I  said  John,  there 
is  sorilething  wrong.  I  went  over  to  the  office  immediately. 
Mr.  Faust,  I  said,  I  imderstand  Mac  wants  his  shares.  Mr. 
Faust  says,  yes.  I  said  my  thirteen  are  ready.  He  said 
but  you  signed  for  forty,  and  I  told  him  then,  you  know  we 
never  agreed  to  do  any  such  a  thing.  I  immediately  called 
Mr.  McLaughlin  over  in  my  little  office  next  door.  I  says, 
Mr.  McLaughlin,  there  is  something  wrong  here.  I  never 
agreed  to  give  you  forty  shares  of  my  stock,  and  said  to 
him,  where  is  that  paper?  He  said  I  have  it  home.  I  said 
bring  it  down  here,  I  want  to  see  it.  He  says  I  will  bring 
it  in  thfe  morning.  The  next  morning  as  soon  as  Mr.  Mc- 
Laughlin arrived  at  the  office,  I  went  to  him  for  the  paper 
and  he  said,  I  forgot  it.     T  said,  we  want  it  here  today,  I 
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want  to  see  it.  He  said,  I  will  go  home  and  get  it."  It 
was  not  produced,  however,  until  a  day  or  two  thereafter,  at 
the  meeting  of  November  21st.  The  statement  of  Leonhardt 
as  to  this  conversation  with  McLaughlin  is  practically  borne 
out  by  McLaughlin's  testimony,  McLaughlin  stating  in  addi- 
tion thereto  that  he  told  Leonhardt  that  Faust  had  offered 
to  lend  him  the  money. 

The  first  time  that  John  H.  Leonhardt's  attention  was 
called  to  this  written  option  after  he  had  signed  it,  was  about 
the  time  that  William  Leonhardt's  attention  was  called  to 
it,  and  what  was  said  in  relation  thereto  is  best  given  in  his 
own  language.  "I  stepped  over  in  the  office  one  day  and  Mr. 
McLaughlin  was  in  the  office  all  alone.  As  I  walked  in  he 
said,  Mr.  John,  I  will  be  ready  to  take  over  the  stock  on 
Monday.  I  says,  you  will?  He  says,  yes.  He  said,  I  am 
going  to  borrow  the  money  and  will  be  expected  to  pay  the 
interest  on  it.  I  said  no  more  to  him  but  walked  out  of  the 
office  and  I  think  it  was  the  day  following,  I  am  not  sure,  I 
went  back  to  him  and  asked  him  what  he  expected  of  me. 
wanting  to  know  whether  he  wanted  thirteen  or  fourteen,  I 
wanted  to  know  just  how  many  he  wanted,  and  he  said  forty- 
I  gave  him  no  answer  to  that  whatever,  but  I  went  right  over 
to  my  brother  and  told  him  of  the  conversation  with  Mc- 
Laughlin, and  he  said,  it  looks  like  there  is  something 
wrong." 

On  November  2l8t,  1908,  a  stockholders'  meeting  was 
held;  at  which  Mr.  Faust,  Mr.  McLaughlin,  E.  M.  Leon- 
hardt, John  H.  Leonhardt  and  William  Leonhardt  were 
present.  At  this  meeting  the  option  agreement  was  produced 
by  McLaughlin  and  read  by  William  IxK>nhardt,  which, 
omitted  the  formal  parts,  is  as  follows  1 

"Now  this  agreement  witnesseth,  that  William  Leonhardt, 
John  H.  Leonhardt  and  George  F.  Faust,  in  consideration 
of  five  dollars,  to  each  of  them  in  hand  paid  by  the  said  Wil- 
liam J.  McLaughlin,  the  receipt  of  which  is  hereby  acknowl- 
edged, to  each  of  them,  each  covenanting  for  himself  and  not 
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for  the  others,  hereby  agree  to  give  an  option  of  purchase  on 
forty  (40)  shares  of  each  of  their  respective  holdings  in  the 
aforesaid  corporation  at  the  par  value  of  the  said  shares. 
That  the  aforementioned,  in  consideration  of  the  afor^o- 
ing,  further  agree  that  this  option  may  be  exercised  by  the 
said  William  J.  McLaughlin  in  whole  or  in  part,  provided 
always,  that  no  share  or  shares  of  stock  is  or  are  to  be  trans- 
ferred to  the  said  William  J.  McLaughlin  until  the  pur- 
chase price  thereof  shall  have  been  paid  in  full  to  the  owner 
or  owners  of  such  share  or  shares.  And  provided,  further, 
that  this  option  to  be  effective  must  be  exercised  within  two 
years  from  the  date  hereof  (September,  1907),  at  end  of 
which  time  this  option  herein  given  shall  expire  and  cease 
to  be  of  any  further  force  or  effect." 

The  above  option  was  typewritten,  except  the  number  of 
shares,  which  appeared  in  the  handwriting  of  Faust. 

William  Leonhardt  stated  that  after  reading  it  he  turned 
to  Faust  and  said,  "George,  I  signed  that  paper  and  never 
read  it,  but  it  is  not  as  we  agreed  to  do.  He  asked,  why 
didn^t  you  read  it  ?  I  told  him  it  was  my  implicit  confidence 
in  him  that  he  had  drawn  the  paper  as  we  had  agreed.  Then 
I  asked  him,  wasn't  the  promise  of  these  shares  made  before 
this  paper  was  drawn  <  Ho  sai J  yes.  I  said,  how  is  it  that 
your  brother-in-law,  Mr.  ilylander,  did  not  insert  the  num- 
ber of  shares  but  left  a  blank  space  and  yon  filled  it  in  with 
his  (your)  own  handwriting?  Mr.  Faust  said  he  didn't 
know.  My  brother  also  said  that  he  had  signed  it  without 
reailing  it  and  then  and  there  charged  Faust  with  taking 
advantage  of  his  weakened  condition  at  the  time  that  he 
signed  it,  and  we  both  then  and  there  declared  it  a  fraud 
practiced  upon  us.''  To  this,  as  the  Leonhardts  testify, 
Faust  made  no  response,  although  Faust,  in  his  testimony  in 
rebuttal,  stated  that  he  did  respond,  that  he  said  that  the 
agreement  and  option  were  in  accordance  with  the  under- 
standing. He  could  not  remember  just  what  was  said,  the 
discussion,  however,  was  not  a  lengthy  one.     He  denied  the 
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charges  emphatically,  but  said  no  more  in  reply  to  the  "vile 
accusations"  for  fear  it  would  raise  his  temper.  He  also 
testified  that  he  made  the  same  denial  to  similar  charges 
made  at  the  meeting  of  November  28th. 

By  the  testimony  of  both  Faust  and  McLaughlin  the  eight 
thousand  dollars  required  by  McLaughlin  to  purchase  the 
eighty  shares  of  stock  from  William  and  John  H.  Leonhardt 
was  to  be  loaned  to  him  by  JFaust,  and  Faust  was  to  sell  to 
him  his  forty  shares  for  four  thousand  dollars,  no  part  there- 
of to  be  paid  in  cash.  To  secure  the  payment  of  this  indebt- 
edness, McLaughlin  was  to  pledge  this  stock  to  Faust  as 
collateral  security  therefor,  this  being  the  only  security  that 
Faust  was  to  receive. 

Had  this  option  agreement  been  carried  out  by  the  sale  and 
transfer  of  one  hundred  and  twenty  shares  of  the  stock  of  the 
corporation  to  McLaughlin,  the  stock  would  then  have  been 
held  as  follows:  McLaughlin,  127  shares;  Faust,  124  shares; 
John  H.  Leonhardt,  119  shares;  William  Leonhardt,  114 
shares;  Edward  M.  Leonhardt,  11  shares;  E.  W.  Leonhardt, 
5  shares.  It  will  be  observed  that  the  holding  of  McLaugh- 
lin would  have  been  greater  than  any  other  individual  stock- 
holder, and  that  the  number  of  shares  thereafter  held  by  Mc- 
Laughlin and  Faust  would  have  been  two  hundred  and  fifty- 
one,  while  the  number  of  shares  held  by  William  and  John 
H.  Leonhardt  and  their  respective  sons  would  have  abro- 
gated only  two  hundred  and  forty-nine,  giving  to  Faust  and 
McLaughlin  a  bare  majority  of  one.  Therefore,  as  a  result 
(}{  such  sale  and  transfer  of  stock,  the  control  of  the  corpora- 
tion would  have  passed  from  the  Leonhardts  to  Faust  and 
McLaughlin. 

William  Leonhardt  testified  that  it  was  several  days,  at 
least,  after  learning  of  the  contents  of  the  option  and  after 
its  repudiation  by  him  that  he  fully  realized  and  appreciated 
the  effect  that  the  transfer  of  the  stock,  as  sought  by  Faust 
and  McLaughlin,  under  this  option,  would  have  upon  the 
management  and  control  of  the  corporation. 
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At  the  meeting  of  November  2l8t,  John  H.  Leonhardt 
asked  McLaughlin,  "Did  you  in  any  way  or  manner  negoti- 
ate for  this  stock?"  To  which  McLaughlin  replied,  "No." 
Quite  a  controversy  followed  and  Faust  said,  "I  am  getting 
sick  of  this  and  want  to  sell  out."  To  which  William  Leon- 
hardt replied,  "Well,  if  that  is  a  fact  and  Mr.  McLaughlin 
is  sincere  and  wants  the  one  hundred  and  twenty  shares,  sell 
him  the  whole  stock  and  I  will  take  the  balance."  Mr.  Faust 
said,  "What  about  the  building  ?"  To  which  William  Leon- 
hardt replied,  "The  building  will  go  on  as  usual." 

At  this  time  the  corporation  had  on  deposit  with  Alex- 
ander Brown  &  Sons  ten  thousand  dollars,  and  at  the  Old 
Town  Bank  from  one  to  two  thousand  dollars. 

La  December,  1908,  Faust  executed  unto  one  Herman 
Loock  an  option  agreement  for  the  purchase  of  his  stock, 
agreeing  therein  that  if  William  and  John  H.  Leonhardt, 
under  the  alleged  option  agreement  executed  by  them  and 
Faust  to  McLaughlin,  should  each  transfer  unto  McLaugh- 
lin forty  shares-  of  the  capital  stock  of  the  corporation,  then 
he  would  sell  unto  Herman  Loock,  for  the  sum  of  twenty- 
four  thousand  dollars,  the  mortgage  held  by  him  against  the 
corporation,  amounting  to  eight  thousand  dollars,  and  his 
one  hundred  and  sixty-four  shares  of  its  capital  stock,  which 
constituted  his  entire  holdings  and  included  the  forty  shares 
that  under  the  alleged  option  agreement  he  was  to  transfer 
to  McLaughlin;  with  the  further  proviso  that  the  corpora- 
tion should  take  over  his  real  estate  at  and  for  the  sum  of 
thirty-five  thousand  dollars,  the  value  of  which  real  estate 
was  estimated  by  three  witnesses  produced  on  the  part  of 
the  appellees,  Loock,  to  whom  the  option  was  given,  Samuel 
B.  Fauth,  tax  assessor  of  the  City  of  Baltimore,  and  Mr. 
Bernard,  a  real  estate  dealer,  to  be  $25,000.00,  $25,513.00, 
arid  $24,418.49,  respectively;  with  the  further  proviso  that 
an  undivided  profits  of  1907  and  all  profits  of  1908  should 
be  divided  in  full  (without  any  reserve  whatever)  amonsj  the 
present  stockholders  according  to  their  respective  holdingo 
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as  shown  on  the  stock  book  December  29th,  1908.  The  op* 
tion,  however,  was  never  exercised  by  Mr.  Loock. 

Faust  testified  that  this  option  was  given  in  order  to  get 
rid  of  the  Leonhardts,  for  after  this  controversy  he  wanted 
no  further  associations  with  them,  and  that  inasmuch  as  the 
business  of  the  corporation  had  been  carried  on  for  twenty 
years  in  the  property  owned  by  him,  it  would  cripple  the 
business  if  they  should  remove  therefrom  and  he  would  give 
them  the  "building  and  all  in  order  to  get  rid  of  the  whole 
thing,"  although  their  relations  up  to  the  time  of  the  con- 
troversy had  been  very  pleasant,  so  pleasant  that  he  had 
favorably  commented  upon  it. 

Subsequent  to  the  stockholders'  meeting  of  November  2l8t, 
McLaughlin  tendered  to  William  and  John  H.  Leonhardt 
each,  the  money  for  forty  shares  of  stock  in  accordance  with 
the  alleged  option  agreement,  and  upon  their  refusal  to  ac- 
cept the  money  and  transfer  the  stock  to  McLaughlin  imder 
the  terms  and  provisions  of  the  alleged  option  agreement, 
McLaughlin  filed  his  bill  in  this  case  asking  for  the  specific 
performance  of  the  option  agreement,  and  upon  the  submis- 
sion of  the  case  to  the  Court  below  it  dismissed  the  bill,  and 
it  is  from  that  order  dismissing  the  bill  that  this  appeal  is 
taken. 

Our  predecessors  so  early  as  the  case  of  Griffith  v.  TAfl 
Frederick  Bank,  6  Gill  and  Johuson,  439,  clearly  stated  the 
law  applicable  to  and  governing  in  suits  for  specific  per- 
formance of  agreements.  **Tn  the  first  place,  it  is  to  be  ob- 
served that  this  Court,  in  decreeing  the  specific  performance 
of  agreements,  exercises  a  discretion,  not  an  arbitrary  one, 
but  a  sound  judicial  discretion,  regulated  by  fixed  and  es- 
tablished rules;  and  therefore  says — 2  Powell  on  Con,,  221 — 
'no  rule  is  better  established  than  that  every  agreement  to 
merit  the  interposition  of  a  Court  of  Equity  in  its  favor, 
must  be  free  from  fravd,  circumvention  or  surprise,  or  at 
least,  such  an  agreement  must,  in  its  effect,  ultimately  tend 
to  produce  a  just  end/   If  any  of  these  ingredients  are  want- 
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ing,  or  that  object  be  not  in  view,  Courts  of  Equity  will  not 
decree  a  specific  performance."  Again,  this  Court  said: 
"It  does  not  follow,  as  a  matter  of  course,  that  because  the 
legal  obligation  under  the  contract  may  be  perfect,  therefore 
the  equitable  power  of  the  Court  will  be  exercised  to  compel, 
or  effect  specific  execution.  In  every  case,  the  question  is, 
whether  the  exercise  of  that  jiower  is  called  for  to  subserve 
the  ends  of  justice ;  and  unless  the  Court  is  satisfied  that  the 
application  to  it,  for  this  extraordinary  assistance,  is  fair, 
jvst  and  reasonable,  in  every  respect,  it  will  refuse  to  inter- 
fere, and  leave  the  party  to  other  remedies  for  redress.'^ 
Semmes  v.  Worthingion,  38  Md.  325. 

As  was  said  by  this  Court,  speaking  through  the  late 
Chlef  Judge  McSherky,  in  the  case  of  Sommerville  v. 
Coppage,  101  Md.  523:  "There  ought  to  be  no  controversy 
over  the  equitable  principles  applicable  to  the  condition  of 
facts  above  set  forth.  Even  when  a  particular  contract  falls 
under  a  class  in  which  the  equitable  jurisdiction  invoked  in 
all  applications  for  specific  performance  may  be  exercised, 
the  right  to  that  relief  upon  that  contract  is  not  absolute,  like 
the  right  to  recover  a  legal  judgment.  3  Pom.  Eq.,  see, 
1404.  The  principle  that  the  specific  performance  of  con- 
tracts is  not  a  matter  of  right,  but  rests  within  the  discretion 
of  the  Court,  does  not  mean  that  the  Court  may  arbitrarily 
direct  one  contract  to  be  performed  and  refuse  the  relief  in 
the  case  of  another,  but  it  means  that  the  Court  takes  into 
consideration  the  conduct  of  the  plaintiff,  and  all  the  cir- 
cumstances of  the  case,  and  the  mere  fact  that  a  valid  con- 
tract exists  is  not  conclusive  in  the  plaintiff's  favor.  Bam- 
berger v.  Johnson,  86  Md.  38.  It  is  a  well-established  rule 
that  in  suits  for  the  specific  performance  of  agrements,  even 
when  written,  the  defendant  may,  by  means  of  parol  evi- 
dence, show  that  through  the  mistake  of  both  or  either  of  the 
parties,  the  writing  does  not  express  the  real  agreement,  or 
that  the  agreement  itself  was  entered  into  through  a  mistake 
as  to  its  subject-matter,  or  as  to  its  terms.    In  short,  a  Court 
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of  Equity  will  not  grant  its  affirmative  remedy  to  compel  the 
defiiidant  to  perform  a  contract  which  he  did  not  intend  to 
make,  or  which  he  would  not  have  entered  into  had  its  true 
effect  been  understood.  '2  Pom.  Eq,,  sec.  860.  In  proceed- 
ings of  this  kind  the  Court  takes  into  consideration  all  the 
circumstances  of  the  case,  notwithstanding  a  valid  written 
contract  may  exist;  it  is 'competent  to  inquire  whether  under 
those  circumstances  it  would  be  just  to  grant  the  relief 
sought." 

I'pon  the  application  of  these  principles  to  the  facts  stated, 
we  are  now  to  determine  whether  or  not  the  aid  of  a  Court 
of  Equity  should  be  granted  imto  the  plaintiff  in  the  en- 
forcement of  the  specific  i)erformance  of  this  option  agree- 
ment. 

In  the  determination  of  this  question  we  should  carefully 
consider  and  weigh  well  all  the  facts  and  circumstances  con- 
nected with  the  execution  of  this  agreement,  including  not 
only  the  conduct  of  the  plaintiff  and  defendants  in  connec- 
tion therewith,  but  also  the  acts  and  conduct  of  Faust,  act- 
ing for  and  in  conjunction  with  McLaughlin,  in  procuring 
the  execution  of  this  agreement  by  the  defendants,  and  there- 
from ascertain  whether  or  not  the  agreement  has  those  es- 
sential ingredients  that  entitle  the  plaintiff  to  the  interposi- 
tion and  aid  of  a  Court  of  Equity. 

The  defendants  admit  that  they  attached  their  signatures 
t(»  this  pa])er  and  that  they  did  so  without  reading  it,  but 
allege  that  in  so  doing  they  acted  upon  the  false  representa- 
tions of  Faust,  acting  for  and  on  behalf  of  McLaughlin,  and 
signed  it  with  a  mistaken  conception  of  what  the  paper  con- 
tained. 

It  is  admitted  that  previous  to  the  execution  of  this  al- 
leged agreement  the  subject-matter  thereof  was  discussed  by 
Faust,  repi'csenting  ^fcLaughlin,  and  the  defendants,  and 
that  a  verbal  agreement  concerning  it  was  reached,  but  they 
differ  as  to  the  terms  of  this  agreement.  Whether  Faust's 
statement  or  the  statement  of  the  two  Leonhardts,  as  to  the 
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terms  of  this  verbal  agi'eement,  is  correct,  we  will  not  say, 
but  the  preponderance  of  evidence  is  in  support  of  the  de- 
fendants' contention  that  the  number  of  shares  to  be  sold 
and  transferred  to  McLaughlin  was  but  forty,  a  part  of 
which  was  to  be  transferred  by  each  of  them,  as  stated  by 
the  Leonhardts,  and  that  they  signed  the  option  with  the  im- 
prt^ssion  that  it  contained  the  terms  of  this  verbal  agreement 
as  understood  by  them. 

The  defendants,  however,  charge  that  the  execution  of  this 
agreement  by  them,  procured  by  Faust  on  behalf  of  Mc- 
Laughlin, was  part  of  a  general  fraudulent  scheme  or  plan 
by  which  the  control  and  management  of  the  corporation 
should  be  wrested  from  the  Leonhardts  and  given  either  to 
Faust  alone  or  jointly  with  McLaughlin,  alleging  that  the 
stock  which  was  ostensibly  to  be  sold  and  transferred  to  Mc- 
Laughlin, was,  in  fact,  to  be  the  stock  of  Faust,  or  if  not  his 
stock,  that  it  was  to  be  used  by  him  in  controlling  the  affairs 
of  the  corporation  in  a  manner  subservient  to  his  own  inter- 
ests. In  support  of  this  claim,  the  attention  of  the  Court  is 
called  to  the  fact  that  McLaughlin  was,  imtil  six  months 
])ri(»r  to  the  execution  of  this  contract,  unknown  to  the  Leon- 
hardts. At  that  time  he  entered  the  services  of  the  company 
as  a  salesman  at  a  stipulated  salary,  with  an  understanding 
that,  at  some  time,  an  undefined  interest  in  the  business  of 
the  company  should  pass  to  him. 

A  shoii:  while  after  the  formation  of  the  corporation  and 
after  the  first  distribution  of  the  stock,  we  find  Faust  calling 
upon  the  Leonhardts,  asking  for  the  sale  and  transfer  to  Mc- 
Laughlin of  six  shares  of  its  stock.  This  request  was  granted 
and  that  number  of  shares  sold  and  transferred  to  him.  Mc- 
Laughlin having  no  money  with  which  to  pay  for  it,  bor- 
rowed the  whole  sum  from  Faust,  giving  him  his  note  or 
notes  therefor. 

Within  ten  or  twelve  days  thereafter,  and  while  McLaugh- 
lin was  still  owing  Faust  for  the  shares  already  bought,  the 
Leonhardts  are  again  approached  by  Faust,  in  behalf  of  Mc- 
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Laughlin,  asking  this  time,  as  the  Leonhardts  allege,  for  the 
sale  to  him  of  forty  shares,  the  value  of  which  was  four  thou- 
sand dollai-s,  or  as  Faust  says,  for  one  hundred  and  twenty 
shares,  the  value  of  which  was  twelve  thousand  dollars;. that 
if  ^old  and  transferred  to  him,  the  whole  amount  of  the  pur- 
chase money  of  the  Leonhardts'  stock  was  to  be  loaned  to 
McLaughlin  by  Faust,  and  his  own  stock  to  be  transferred 
without  the  payment  of  any  part  of  the  purchase  money 
therefor  in  cash,  the  whole  indebtedness,  so  created  in  the 
purchase  of  this  stock,  to  be  secured  by  the  hypothecation  to 
Faust  of  the  stock  so  bought,  with  no  other  security. 

Faust  states  that  when  he  called  the  second  time  upon  the 
Leonhardts  for  the  sale  of  stock  to  McLaughlin,  he  asked 
that  forty  shares  be  sold  and  transferred  by  each  of  them  and 
himself,  saying  that  this  was  as  near  as  they  could  possibly 
divide  it  and  give  to  all  the  principal  parties  concerned  an 
equal  interest.  He  further  stated,  and  in  this  he  was  joined 
by  McLaughlin,  that  William  Leonhardt  at  other  times  had 
promised  to  give  to  McLaughlin  an  interest  in  the  company 
equal  to,  or  the  same,  as  the  reM, 

These  statements  were  made  in  support  of  their  contention 
that  by  the  verbal  agreement  the  number  of  shares  to  be  sold 
and  transferred  was  one  hundred  and  twenty  and  not  forty 
only.  Yet  it  will  be  observed  that  when  one  hundred  and 
twenty  shares  are  added  to  the  number  already  owned  by 
Mclaughlin,  he  would  then  be  the  holder  of  one  hundred 
and  twenty  seven  shares,  eight  more  than  William  Leonhardt, 
thirteen  more  than  John  H.  L(M)nhardt,  and  three  more  than 
Faust.  Forty  shares,  the  number  inserted  in  the  option  in 
the  handwriting  of  Faust,  which  we  will  assume  was  done 
prior  to  the  execution  of  the  agreement,  from  each  of  the 
two  Leonhardts  and  Faust,  were  not  required  to  give  an 
equal  inierest  to  McLaughlin,  but  were  necessary  in  order 
to  give  a  majority  of  one  share  of  the  whole  stock  to  Faust 
and  McLaughlin. 

After  the  attempted  exercise  of  the  option  on  the  part  of 
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ilcLaughliii  and  at  the  time  when  he  was  insisting  upon  the 
transfer  of  this  stock  by  the  Leonhardti5,  Faust  executed  the 
option  agreement  with  Loock,  in  which  he  agreed  that  if  the 
Leonhardts  transferred  their  forty  shares  each  unto  McLaugh- 
lin, under  the  option  to  him,  he,  Faust,  would  then  sell"  to 
I^)(>ck  his  one  hundred  and  sixty-four  shares  of  stock  at  par 
value,  which  included  the  forty  shares  he,  under  the  same 
option  executed  with  the  Leonhardts,  was  to  sell  to  Mc- 
Laughlin. In  his  option  to  T.K>ock  he  makes  the  sale  of  the 
stock  to  him  conditional  upon  the  Leonhardts  transferring 
to  McLaughlin,  under  their  agreement  with  him,  forty  shares 
each,  while  he,  in  total  disregard  of  his  agreement  with  Mc- 
Laughlin, agrees,  in  his  option  to  Loock,  to  sell  the  same 
stock  to  him.  In  the  sale  of  this  stock  to  Loock,  he  reserves 
a  i>ortion  of  the  dividends  and  deposits  in  bank;  with  a 
proviso  that  the  corporation  thereafter  purchase  his  real  es- 
tate at  a  price  far  in  excess  of  its  value,  as  shown  by  the 
testimony. 

These  are  significant  facts  in  support  of  the  contention  of 
the  defendants  that  this  agreement  was  not  made  in  good 
faith,  and  was  part  of  the  alleged  fraudulent  scheme  to  ob- 
tain from  the  Leonhardts  a  sufficient  number  of  shares  to 
wrest  from  them  the  control  and  management  of  the  coqiora- 
tion,  in  order  that  it  might  thereafter  be  conducted  by  Faust 
and  McLaughlin  in  a  manner  subservient  to  their  own  inter- 
ests. 

There  are  other  facts  and  circumstances  that  we  might 
allude  to  that  aid  in  further  coloring  this  transaction,  but  we 
do  not  think  it  necessary  to  discuss  them.  If  Faust  and  Me- 
I^aughlin  are  not  guilty  of  fraudulent  conduct  in  connection 
with  the  execution  of  this  agreement,  then,  to  say  the  least, 
they  are  imfortunate  in  being  the  victims  of  circumstances 
which  seriously  assail  the  b(ma  fides  of  this  transaction  and 
strongly  point  to  decei)tion  and  wrong-doing  on  their  part. 

We  do  not  think  this  is  a  case  where  a  Court  of  Equity 
slinnld  gi'ant  its  aid  in  the  specific  performance  of  the  con- 
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tract.     We  therefore  affirm  the  order  of  the  Court  below  dis- 
missing the  bill. 

Order  affirmed^  v:ith  costs  to  the  appellee. 


MARY  E.  THIEDE  vs.  HENRY  P.  STARTZMAN  et  al. 

Undue  Influence — Confidential  Relations — Burden  of  Proof  as 

to  Fairness  of  Transaction — Conveyance  of  All  of  Her 

Property  Executed  by  an  Old  Woman  Vacated. 

If  one  person  reposes  trust  and  confidence  in  another,  and  the  lat- 
ter obtains  from  the  former  a  conveyance  of  property,  then  if 
the  grantor  seeks  to  have  the  conveyance  annulled  on  tlie 
ground  that  it  was  not  his  voluntary  act,  the  burden  of  proof 
is  thrown  upon  the  grantee  to  show  that  he  made  a  reason- 
able use  of  the  confidence  reposed  in  him;  that  the  transac- 
tion was  fair,  and  was  the  voluntary  act  of  the  other  party. 
Unless  that  burden  of  proof  be  met,  the  conveyance  will  be 
annulled,  although  there  be  no  positive  evidence  that  it  was 
procured  by  fraud  or  overweening  influence. 

An  old  woman  owning  several  pieces  of  real  and  leasehold  prop- 
erty, part  of  which  was  subject  to  mortgages,  executed  a  deed 
of  trust  conveying  all  of  her  estate  to  one  of  her  sons  and  a 
son-in-law,  with  directions  to  pay  a  small  sum  annually  to 
the  grantor's  husband  during  his  life  and  the  balance  of  the 
net  income  to  the  grantor,  but  to  an  amuont  not  exceeding 
$900  per  annum,  and  upon  her  death  to  convey  the  property 
to  the  persons  she  should  designate  by  will,  and  in  default  of 
such  will  to  her  heirs.  The  evidence  shows  that  her  purpose 
in  executing  the  deed  was  to  put  someone  in  charge  of  her 
property  to  collect  the  rents,  discharge  current  expenses  and 
to  pay  over  the  whole  balance  of  the  income  to  her;  that  she 
reposed  entire  confidence  in  the  grantees  at  whose  instance 
the  deed  was  prepared;  that  at  the  time  of  executing  it  no 
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explanation  of  its  legal  effect  was  made  to  her,  and  that  when 
she  was  afterwards  informed  of  its  real  meaning  she  expressed 
her  surprise  and  dissatisfaction.  Held,  that  there  was  a  confi- 
dential relation  existing  between  the  grantor  and  the  grantees, 
and  since  the  latter  have  failed  to  show  that  the  transaction 
was  perfectly  fair  and  the  voluntary  act  of  the  grantor,  and 
since  the  deel  operates  to  deprive  her  of  all  control  over  her 
property  and  gives  her  an  annuity  considerably  less  than  the 
amount  of  the  income  after  deducting  all  charges,  the  gran- 
tees have  failed  to  show  that  the  transaction  was  a  righteous 
one,  and  the  deed  should  be  annulled. 

Decided  June  22nd,  1910. 

Appeal  from  the  Circuit  Court  of  Baltimore  City  (Hak- 

TJLVf,  C.  J.). 

The  cause  was  argued  before  Boyd,  C.  J.,  Briscoe, 
Pearce,  Burke,  Thomas  and  Pattison,  JJ. 

Edgar  H.  Oans  and  Vei-ncyti  Cook  (with  whom  was  Charles 
Marhell  on  the  brief),  for  the  appellant. 

Charles  McH.  Howard  and  Duncan  K.  Brent,  for  the  ap- 
pellees. 

Pearce,  J.,  delivered  the  opinion  of  the  Court. 

This  appeal  is  from  a  decree  of  the  Circuit  Court  of  Bal- 
timore City  dismissing  the  bill  of  complaint  of  the  appellant, 
Mary  E.  Thiede,  in  which  she  sought  to  have  set  aside,  and 
declared  null  and  void,  a  deed  of  trust  made  by  her  on 
December  31st,  1908,  to  the  appellees  Henry  P.  Startzman 
and  William  F.  Thiede,  Jr.,  the  latter  being  her  son  and  the 
former  her  son-in-law.  By  this  deed  she  divested  herself  ab- 
solutely of  the  title  to  all  her  estate  consisting  of  valuable 
fee  simple  and  leasehold  property  in  Baltimore  City  having 
a  gross  rental  value  of  about  $3,200  per  annum,  only  reserv- 
ing to  herself  an  annual  income  which  cannot  exceed,  and 
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may  be  less  than,  $900,  also  the  power  of  disposition  by  will 
of  the  corpus  of  the  estate.  The  most  valuable  parcel  is  a 
fee  simple  lot  on  North  Eutaw  street  having  on  it  a  store 
building  occupied  by  a  large  and  successful  merchant  and 
renting  for  $2,500  per  annum.  This  property  is  subject  to 
two  mortgages  aggregating  $5,000.  Another  parcel  is  lease- 
hold property  on  the  same  street  renting  for  $690  per  annum, 
and  is  subject  to  a  ground  rent  of  $240  per  annum  and  a 
mortgage  for  $1,500.  There  is  also  a  house  on  Carrollton 
avenue,  accupied  by  her  as  her  home  which  is  leasehold  prop- 
erty subject  to  a  groimd  rent  of  $114  per  annum,  and  which 
is  valued  at  $4,000  subject  to  said  ground  rent.  Two  other 
parcels  of  unimproved  land  in  Waverly  are  wholly  unproduc- 
tive and  the  record  does  not  disclose  their  value. 

Mrs.  Thiede  was  sixty-eight  years  of  age  when  this  deed 
was  executed,  and  had  been  since  1897,  living  apart  from  her 
husband  Wm.  F.  Thiede,  Sr.,  now  eighty-six  years  of  age, 
who  had  left  her  because  of  a  quarrel  witB  their  youngest 
son,  Gustav  A.  Thiede,  in  which  Mrs.  Thiede  sided  with  her 
son.  All  of  Mrs.  Thiede's  property  was  conveyed  to  her  by 
her  husband  in  1881,  she  paying  him  an  annuity  of  $460, 
which  is  an  additional  lien  upon  all  said  property.  When 
this  deed  of  trust  was  made  there  were  three  years'  taxes  due 
upon  this  property,  and  some  water  rents  in  arrear,  amount- 
ing to  near  $3,000,  and  some  j-ei'sonal  debts  of  about  $1,000, 
the  whole  indebtedness  being  about  $10,000. 

Mrs.  Thiede  has  three  living  children,  Wm.  F.  Thiede,  a 
druggist ;  Mrs.  Anna  G.  Startzman,  wife  of  Henry  P.  Startz- 
man,  a  clerk  in  the  B.  &  O.  R.  R.  office,  and  Dr.  Gustav  A. 
Thiede,  a  physician.  She  has  also  a  granddaughter,  Louise 
Ashman,  an  orphan  without  property,  who  was  given  by  her 
mother  to  Mrs.  Thiede,  and  who  is  supported  by  her,  though 
now  twenty-three  years  of  age. 

Tn  order  to  understand  the  situation,  existing  at  the  exe- 
cution of  the  deed  of  trust  it  will  be  necessary  to  recur  at 
some  length  to  the  record.     Mr.  and  Mrs.  Startzman  lived 
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with  Mrs.  Thiede  after  their  marriage  until  the  quarrel  with 
Dr.  Theide,  when  they  left  the  house,  with  Mr.  Wm.  F. 
Thiede,  Sr.,  and  Mrs.  Startzman  never  entered  the  house 
again  until  Dr.  Thiede  left  in  1908.  Mr.  Startzman  paid 
board  for  himself  while  with  Mrs.  Thiede,  but  she  declined 
to  receive  board  for  Mrs.  Startzman.  Dr.  Thiede  was  not 
twenty-one  when  this  quarrel  occurred.  His  version  is  that 
his  father  struck  his  mother  and  blacked  her  eye,  and  that 
he  interfered  to  protect  his  mother ;  that  his  father  and  Mr. 
Startzman  had  him  arrested  and  charged  with  assault,  but 
that  the  charge  was  dismissed  by  the  grand  jury.  Mr.  Startz- 
man is  silent  as  to  any  assault  by  Mr.  Thiede  on  his  wife, 
but  states  that  Dr.  Thiede  assaulted  him  with  a  knife  on  a 
later  occasion  and  he  had  him  arrested  but  the  grand  jury 
dismissed  the  charge. 

The  record  does  not  show  who  was  in  fault  in  that  matter, 
but  it  does  show  that  there  was  bad  feeling  as  a  result  and  a 
permanent  rupture  of  relations  between  Mr.  and  Mi's.  Startz- 
man, and  Wm.  F.  Thiede,  Jr.,  and  Dr.  Thiede.  He  was 
Mi*s.  Thiede's  youngest  child,  and  she  paid  for  his  medical 
education,  and  he  continued  to  live  with  her  until  1908, 
when  he  was  able  to  maintain  himself,  and  took  a  house  of 
his  own.  After  that,  Mrs.  Startzman  paid  weekly  visits  to 
her  mother  at  her  residence.  Wm.  F.  Thiede,  Jr.,  does  not 
appear  to  have  visited  his  mother  at  her  residence  after  the 
quarrel  referred  to  except  at  Christmas  seasons,  but  their 
relations  were  not  ruptured,  she  visiting  him  at  his  residence. 
Her  grandchild,  Miss  Ashman,  has  always  lived  with  her. 
and  it  appears  has  been  educated  by  her  and  treated  with  the 
utmost  affection  and  liberality. 

In  1897,  upon  leaving  Mrs.  Thiede,  her  husband  filed  a 
bill  in  equity  against  her,  charging  that  his  absolute  convey- 
ance of  the  property  heretofore  mentioned,  to  her,  was  in 
fact  made  in  trust  for  the  benefit  of  their  family.  This  was 
denied  by  Mrs.  Thiede,  but  pending  this  litigation  receivers 
were  appointed  by  consent,  who  for  two  years  had  charge  of 
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the  Eutaw  street  property  upon  which  taxes  and  other  charges 
to  a  considerable  amount  were  in  arrear. 

In  1899,  the  receivers  were  discharged,  Mr.  and  Mrs. 
Thiede  joining  in  the  mortgage  of  $4,000  before  mentioned, 
to  pay  these  taxes  .and  charges,  and  Mr.  Thiede  abandoned 
his  bill,  Mrs.  Thiede  agreeing  to  pay  him  $5.00  a  week  which 
was  secured  by  a  lien  on  the  property.  In  1901,  in  order  to 
procure  Mr.  Thiede's  joinder  in  a  lease  of  the  larger  Eutaw 
street  property  for  a  longer  period  at  an  increased  rent,  litrs. 
Thiede  increased  Mr.  Thiede's  annual  payment  by  the  addi- 
tion of  $200  out  of  that  rent,  bringing  his  annuity  up  to  its 
present  rate  of  $460.  Subsequent  to  this,  the  other  Eutaw 
street  property  was  vacant  from  time  to  time,  and  on  that 
account,  and  because  of  considerable  necessary  repairs  to  all 
the  property,  Mrs.  Thiede  got  behind  again  in  taxes  until 
in  the  fall  of  1908  it  became  necessai-y  to  borrow  more  money 
for  the  payment  of  these  taxes,  for  which  she  applied  to  Mr. 
J.  Leland  Hanna,  an  attorney,  who  had  previously  aided 
with  temporary  loans  for  that  purpose.  She  then  needed 
$1,500,  and  to  procure  this  it  was  necessary  to  give  a  mort- 
gage, in  which  Mr.  Thiede  should  join,  which  he  refused  to 
do,  and  Mr.  Hanna  then  suggested  to  Mrs.  Thiede  that  "the 
property  should  be  put  in  the  hands  of  some  one — himself, 
or  some  one  else — with  power  to  collect  the  rents,  pay  the 
expenses,  and  pay  the  balance  over  to  Mrs.  Thiede."  He  told 
her  of  the  possibility  of  another  receivership,  which  he  said 
she  seemed  to  dread  greatly,  and  she  objected  to  paying  com- 
missions for  the  collection  of  Brager's  rent  which  was  al- 
ways promptly  paid. 

In  November,  1908,  Mr.  Thiede  told  his  daughter,  Mrs. 
Startzman,  that  unless  something  was  done  he  was  going  to 
have  a  receiver  appointed  and  Mrs.  Startzman  told  her 
mother  shortly  after  what  he  had  said.  A  little  later  Mrs. 
Startzman  told  Mrs.  Thiede  that  Mr.  Hanna  had  told  her 
there  were  three  ways  in  which  the  affairs  could  be  straight- 
ened out :  first,  by  an  amicable  arrangement  between  Mr.  and 
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Mrs.  Thiede,  which  Mrs.  Startzman  said  would  be  hopeless, 
as  what  would  be  agreeable  to  one  would  not  be  to  the  other ; 
second,  by  the  appointment  of  a  receiver ;  and  third,  by  some- 
one taking  it  in  hand  in  the  manner  previously  suggested  by 
Mr.  Hanna  to  Mrs.  Thiede.  Mrs.  Startzman  said  she  hated 
to  see  her  mother  pay  commission  as  she  had  little  enough 
to  live  on  as  it  was,  and  she  urged  her  husband  Mr.  Startz- 
man 'Ho  take  it  over  and  manage  it  for  her  mother  so  she 
would  save  ihe  commissions/'  and  he  finally  reluctantly  con- 
sented provided  Wm.  F.  Thiede,  Jr.,  would  act  with  him  in 
the  matter. 

When  Mrs.  Startzman  told  her  about  the  receivership  Mrs. 
Thiede  burst  into  tears  and  said  *'if  a  receiver  was  appointed 
Mrs.  Startzman  would  never  see  her  again,  and  that  she  did 
not  want  to  turn  over  the  management  of  the  property  to 
anyone,  but  that  before  the  inten-iew  was  over  she  consented 
to  turn  over  the  collection  of  the  rents  and  their  application 
to  the  expenses  to  Mr.  Startzman  and  Wm.  F.  Thiede,  Jr., 
without  commissions.  Both  Mr.  Startzman  and  Wm.  F. 
Thiede,  Jr.,  testify  that  they  told  Mrs.  Thiede  they  would 
only  do  this  provided  the  arrangement  was  to  be  for  her  life, 
and  not  a  temporary  one,  and  that  she  understood  and  agreed 
thereto,  and  that  they  told  her  she  could  not  depend  under 
that  arrangement  upon  receiving  over  $900  for  the  support 
of  herself  and  Miss  Ashman,  and  that  while  she  was  reluct- 
ant to  accept  that  condition  she  finally  did  so. 

Mrs.  Startzman  said  that  she  never  mentioned  anything 
to  her  mother  about  a  deed  of  trust  and  it  does  not  clearly 
appear  that  she  knew  such  a  deed  was  in  contemplation  until 
after  it  was  executed,  and  Mr.  Startzman  said  that  at  his 
second  interview  with  Mrs.  Thiede  late  in  December  when 
she  agreed  to  the  proposition  that  he  and  Wm.  F.  Thiede 
should  take  the  management  of  the  property  "that  he  had 
not  the  slightest  idea  in  the  world  about  the  deed  of  tm.^t, 
and  had  no  idea  what  the  legal  paper  would  be,"  and  that 
Mr.  Brent  who  drew  the  deed  did  not  sngsrest  that  form  of 
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transaction  until  after  several  days  consideration  of  the 
matter,  but  that  when  it  was  suggested  he  told  Mrs.  Thiede 
Mr.  Brent  had  advised  them  not  to  go  into  the  matter  unless 
she  would  execute  deed  of  trust  which  would  "convey  all  her 
property  to  them  absolutely ;  in  other  words  that  it  would  be 
theirs  to  sell  without  any  further  signature  of  hers  or  her 
husband's,"  to  which  she  objected  that  then  she  could  not 
will  it,  and  he  then  told  her  he  would  have  a  clause  put  in 
the  deed  giving  her  the  power  to  will  the  property,  with 
which  she  declared  herself  satisfied.  There  was  no  third  per- 
son at  this  interview.  Mrs.  Thiede  denied  that  either  Mr. 
Startzman  or  Wm.  F.  Thiede,  Jr.,  ever  spoke  to  her  of  a 
deed  of  trust,  or  ever  told  her  if  they  took  charge  of  the 
matter  it  must  be  for  the  rest  of  her  life,  and  Wm.  F.  Thiede 
admitted  that  on  the  only  occasion  when  he  talked  with  her 
about  the  affairs  on  December  21st,  1908,  that  he  did  not 
tell  her  she  was  to  make  a  deed  of  trust  "because  he  thought 
she  knew  it  already." 

When  she  went  to  ifr.  Brent's  office  on  December  Slst, 
1908,  to  execute  the  paper  it  was  not  completed,  and  Mr. 
Startzman  took  her  to  a  moving  picture  show  until  it  was 
completed.  When  they  returned  Mrs.  Thiede  said,  Mr. 
Startzman  was  walking  about,  and  Wm.  F.  Thiede,  Jr.,  came 
in  and  was  introduced  to  Mr.  Brent  and  Mr..  Startzman  told 
her  the  paper  was  ready  for  her  to  sign,  and  showed  her 
where  to  sign,  saying  "Put  your  name  there,  you  do  not  have 
to  turn  it  over,"  and  she  signed  and  acknowledged  the  paper 
and  Mr.  Startzman  then  conducted  her  to  the  elevator;  that 
he  told  her  to  see  that  $900  was  mentioned  in  the  deed,  but 
that  this  was  all  that  was  said  about  the  paper;  that  she  did 
not  read  it,  nor  was  it  read  to  her,  nor  was  any  statement 
made  as  to  the  character  or  contents  of  the  paper;  that  she 
didn't  know  it  was  a  deed  of  trust  or  that  it  was  a  paper 
which  could  not  be  revoked  and  that  if  she  had  known  its 
true  character  that  she  would  not  have  signed  it;  that  she 
supposed  it  was  a  power  to  collect  the  rents — pay  her  $900  a 
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year,  and  apply  the  residue  of  the  income  to  the  expenses  on 
the  property,  and  that  she  did  not  discover  it  was  a  deed  of 
trust  until  eight  days  after  its  execution  when  her  son  Gustav 
informed  her  that  he  had  learned  the  paper  was  a  deed  of 
trust;  that  on  the  following  day,  January  9th,  1909,  she 
went  to  the  oflSce  of  Gans  and  Haman  who  had  been  her  at- 
torneys for  over  twenty  years,  and  asked  Mr.  Cook  to  ex- 
amine and  ascertain  what  the  paper  was,  and  that  a  day  or 
two  later  she  saw  Mr.  Cook  again,  who  told  her  the  nature  of 
the  paper,  and  she  directed  him  to  take  steps  to  have  it  set 
aside. 

Mr.  Cook  said  Mrs.  Thiede  seemed  incredulous  when  he 
informed  her  what  she  had  signed,  and  burst  into  tears  say- 
ing she  could  not  have  believed  Mr.  Startzman  would  de- 
ceive her  in  that  way,  and  that  as  directed  by  her  he  wrote 
Mr.  Wm.  F.  Thiede,  asking  an  interview,  and  a  few  days 
later  wrote  both  defendants  informing  them  that  he  was  in- 
structed to  bring  suit  to  set  aside  the  deed,  and  that  Mr. 
Startzman  called  on  him  in  response,  and  they  had  a  long 
talk  about  the  matter  in  which  Mr.  Startzman  said  he  thought 
the  deed  was  a  wise  thing  for  Mrs.  Thiede  and  that  he 
thought  the  property  ought  to  be  saved  for  her  children  and 
she  ought  not  to  be  allowed  to  squander  it,  and  the  result  was 
that  he  refused  to  have  the  deed  set  aside,  and  said  if  she 
attempted  it  he  would  expose  the  difficulties  between  herself 
and  her  husband  and  would  disgrace  her. 

Mr.  Startzman  said  that  the  sheets  of  the  deed  were  not 
all  ready  when  they  returned  to  Mr.  Brent's  office,  but  as 
they  came  in  from  the  stenographer,  ilrs.  Thiede  held  the 
original  and  he  held  the  carbon  copy,  and  told  her  to  read  all 
except  the  description  of  the  property,  and  that  he  told  her 
particularly  that  everything  after  the  words  *^In  trust  and 
confidence"  must  be  read,  and  told  her  if  there  were  any 
questions  she  wished  to  ask,  to  ask  them  before  the  deed  was 
signed,  but  he  admitted  that  neither  Mr.  Brent,  nor  him- 
self, nor  Wm.  F.  Thiede,  Jr.,  offered  any  explanation  of  the 
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eharaetor  ur  effect  (»f  the  ikvd.  The  latter  testified  that  he 
read  it,  but  that  he  did  not  read  it  to  her  because  he  under- 
stood she  had  read  it  before  he  cauie  in,  and  that  he  did  not 
se<^  or  hear  any  one  read  it  to  her  or  explain  it  to  her. 

Mr.  Breut  testified  that  Mr.  Startzman  introduced  Mrs. 
Thiede  to  him  on  the  day  the  deed  was  executed  at  his  office 
and  that  as  the  sheets  were  completed  by  the  stenographer 
he  gave  a  carbciu  and  an  original  to  each  and  then  went  out, 
and  that  each  time  both  were  apparently  reading  something 
on  these  sheets ;  but  he  could  not  say  what  or  how  much  Mrs. 
Thiede  was  reading;  that  his  *'whole  idea  was  that  he  was 
employed  to  draw  a  deed  ap]>arently  just  on  its  face,  and 
the  relations  seemed  so  friendly  and  amicable  that  he  saw 
no  reason  why  he  should  inepiire  whether  Mrs.  Thiede  under- 
st(K>d  its  jirovisions  and  his  one  idea  was  to  keep  in  the  back 
ground  and  let  them  do  what  they  chose."  lie  said  he 
thought  it  was  absolut(*ly  an  amicable  family  arrangement 
und(*rst(K)d  by  all  concern  eel,  and  that  the  idea  of  anything 
benng  deme  that  somebody  did  not  want  to  do,  or  that  the 
thing  was  being  signed  by  fraud  or  over  anxiety  never  entered 
his  head,  and  that  if  it  had  he  would  have  acteel  very  differ- 
e»ntly.  It  is  needless  to  say  that  so  far  as  Mr.  Brent's  e5on- 
eluct  is  cemcerneel  there  is  nothing  which  can  reflect  upon 
him  in  the  slightest  degree,  and  that  under  the  circum- 
stances as  they  api)eared  from  all  the  evidence  he  was  justi- 
fied in  believing  the  transaction  to  be  an  amiemble  family 
arrangement  fully  understood  by  all  parties. 

^liss  Ashman  testified  that  she  never  heard  a  deed  of 
trust  spoken  of  until  a  week  after  its  execution  on  Mrs. 
Thiede  return  from  Dr.  Thienle's  house  though  she  knew 
that  it  was  proposed  her  uncles  were  "to  take  charge  of  the 
property,  collect  all  the  rents  and  pay  all  bills  and  give  ilrs. 
Thienle  an  allowance  until  things  were  straightened  out." 

The  deed  conveys  all  the  property  to  the  defendants  "in 
fee  simple  forever"  in  trust: 

1st.  To  collect  the  rents  and  profits,  and  therefrom  to  paj 
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all  the  taxes,  ground  rents,  interest  on  mortgages,  repairs  or 
improvements,  and  attorney's  fees  and  Court  expenses  in  the 
discretion  of  the  trustees.  2nd.  To  pay  W.  F.  Thiede,  Sr., 
during  his  life  the  annual  sum  of  $460  and  the  interest  on  a 
note  of  $600  held  by  J.  Leland  Hanna.  3rd.  To  pay  the 
entire  balance  of  rents  and  profits  not  exceeding  $900  per 
annum  to  Mrs.  Thiede.  4th.  Power  is  given  the  trustees  to 
sell  any  or  all  of  the  property  in  their  discretion,  and  to 
reinvest  the  proceeds  or  to  apply  the  same  in  their  discre- 
tion to  the  payment  of  any  mortgages  or  charges  on  the  prop- 
erty. 6th.  Upon  the  further  trust  on  the  death  of  ^Mrs. 
Thiede  to  convey  the  property  granted,  or  such  other  prop- 
erty as  might  represent  the  proceeds  of  sale  of  the  granted 
property  to  such  person  or  persons  as  she  should  direct  by 
her  will,  and  in  default  of  such  will  then  to  such  persons  as 
would  be  entitled  thereto  if  she  had  died  intestate  without 
making  said  deed. 

Tpon  the  facts  thus  outlined  the  first  question  which 
arises  is  whether  this  case  falls  within  the  doctrine  of  con- 
fidential relations  where  the  burden  of  proof  is  upon  the 
grantee  to  establish  to  the  satisfaction  of  the  Court  the  per- 
fect fairness  of  the  transaction,  and  upon  full  consideration 
of  the  Maryland  cases  we  are  of  opinion  that  it  does. 

In  Highherger  v.  Stiffler,  21  Md.  352,  the  Court  said: 
"Wherever  a  fiduciary  relation  exists,  legal  or  actual,  where- 
by tnist  and  confidence  are  reposed  on  the  one  side,  and  in- 
fluence and  control  are  exercised  on  the  other,  Courts  of 
Equity,  independent  of  the  ingredients  of  positive  fraud, 
through  public  policy  as  a  protection  against  overweening 
confidence,  will  interpose  to  prevent  a  man  from  stripj^iujG; 
himself  of  his  property.  Story's  Eq,,  sees.  303-322.  The 
relation  requires  the  parties  to  abstain  from  all  selfish  pro- 
jects. The  general  principle  is,  if  a  confidence  is  reposed 
and  that  confidence  is  abused.  Courts  of  Equity  will  grant 
relief.  In  such  oases  it  is  not  necessary  to  prove  the  act- 
ual  exercise    of    overweening   influence,    misrepresentation 
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iniiKjitimity  or  fraud  aliunde  the  act  complained  of  *  *  * 
The  general  rule  is  that  he  who  bargains  in  a  matter  of  ad- 
vantage with  a  person  placing  confidence  in  him,  is  bound 
.  to  show  that  a  reasonable  use  has  been  made  of  that  confi- 
dence, a  rule  applying  equally  to  all  persons  standing  in 
confidential  relations  to  each  other/' 

In  Todd  V.  Grove,  33  Md.  194,  Judge  Millek,  sitting 
below,  in  an  opinion  adopted  by  this  Court,  said:  "We  fully 
assent  to  what  is  said  by  the  Vice-Chancellor  in  Billage  v. 
Southeo,  9  Hare,  540,  *that  no  part  of  the  jurisdiction  of 
the  Court  is  more  useful  than  that  which  it  exercises  in 
watching  and  controlling  transactions  between  persons  stand- 
ing in  a  relation  of  confidence  to  each  other;  and  in  my 
opinion  this  part  of  the  jurisdiction  of  the  Court  cannot  be 
too  freely  applied,  either  as  to  the  persons  between  whom, 
or  the  circumstances  in  which  it  is  applied;  *  *  *  and  I 
shall  have  no  hestitation  in  saying  it  ought  to  be  applied, 
ich^lever  may  be  the  nature  of  the  confidence  reposed  or  the 
relatian  of  the  parties  hetiveen  whom  it  has  subsisted.  T 
take  the  principle  to  be  one  of  universal  application,  and 
the  cases  in  which  the  jurisdiction  has  been  exercised — those 
of  trustee  and  cestue  que  trust,  guardian  and  ward,  attorney 
and  client,  surgeon  and  patient,  to  be  merely  instances  of 
the  applicaticm  of  the  principle.'  "  It  is  clear,  from  the  em- 
phatic adoption  by  this  (^ourt  of  the  language  above  quoted 
from  9  Hare,  that  the  terms  "fiduciary  relation''  used  in 
Ilighherger  v.  Stiffler,  supra,  is  not  nec*essarily,  some  tech- 
nical  relation  created  by,  or  defined,  in  law,  but  any  actual 
reposing  of  confidence,  however  created  or  originating, 
where  the  other  essentials  to  the  exercise  of  this  jurisdiction 
are  found,  and  it  is  clear  both  from  the  t(  stimony  of  Mrs. 
Thiede  and  of  Mr.  and  Mrs.  Startzman  that  she  did  repo?e 
entire  confidence  in  the  unselfishness  of  the  motives  of  the 
appellees  in  accepting  the  trust,  and  but  for  that  confidence 
would  not  have  executed  the  deed  of  trust  in  question.  In 
Cherhonnier  v.  Evitts,  56  Md.  276,  this  Court  said:  "It  is 
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not  inconsistent  with  the  exercise  of  undue  influence  or 
artifice  that  the  instrument  assailed  was  executed  voluntarily 
and  with  a  knowledge  of  its  contents."  And  the  Court  quoted 
with  approval  the  language  of  Lord  Eldon  in  Hugenin  v. 
Basely,  14  Vesey,  275,  where  he  said:  "The  question  is  not 
whether  she  knew  what  she  was  doing,  had  done,  or  pro- 
posed to  do,  but  how  the  intention  was  produced;  whether 
all  that  care  and  providence  was  placed  around  her  as  against 
those  who  advised  her,  which  from  their  situation  and  rela- 
tion with  respect  to  her,  they  were  bound  to  exert  in  her 
behalf." 

Without  attempting  to  recite  all  the  details  of  the  volum- 
inous testimony  in  the  case,  or  to  reconcile  what  must  be 
conceded  to  be  serious  conflicts  between  Mrs.  Thiede  and  the 
defendants  upon  some  important  points  there  is  enough 
undisputed  evidence  to  warrant  the  conclusion  that  the  deed 
should  be  set  aside.  As  was  said  by  Judge  McSherry  in 
Whitridge  v.  Whitridge,  76  Md.  77,  "a  brief  reference  to 
the  leading  and  material  circumstances  preceding  and  ac- 
companying the  execution  of  the  deed,  will  conclusively  show 
that  the  paper  was  far  from  being  her  free,  voluntary  and 
unbiased  act." 

The  plan  originally  proposed  by  Mr.  Hanna,  and  under 

consideration  by  Mrs.  Thiede  was  to  put  someone  in  charge 

of  the  property  to  collect  the  rents,  pay  current  expenses  and 

charges,  and  pay  over  the  whole  balance  to  Mrs.  Thiede  but 

this  involved  th^  payment  of  commissions  upon  the  whole 

income.     When  Mrs.  Startzman  proposed  that  her  husband 

and  Wm.  F.  Thiede  should  act  instead  of  Mr.   Hanna  or 

some  one  else,  the  only  exi^ressed  purpose  was  to  save  the 

commissions  for  Mrs.  Thiede  (and  we  believe  this  was  the 

only  purpose  of  Mrs.  Startzman  in  her  suggestion)   and  it 

was  not  then  proposed  to  chansre  the  plan  offered  by  Mr. 

Hanna,  except  that  that  plan  should  continue  for  hor  life. 

It  was  only  after,  she  bad  accepted  the  subptitution  of  the 

defendants  for  Mr.  Hanna  that  the  proposed  form   of  the 

VOL.113  10 
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transaction  was  changed  to  a  deed  of  trust,  and  the  restric- 
tion was  placed  upon  the  amount  she  was  to  receive  an- 
nually, and  it  is  apparent  we  think  that  she  submitted  to 
these  changes  only  under  her  fear  of  the  receivership  threat- 
ened by  her  husband  and  held  up  to  her  with  powerful  effect 
by  Mr.  and  Mrs.  Startzman.  In  all  that  was  done  there- 
after, the  zeal  of  the  defendants  to  make  their  wishes  the 
sole  guide  of  her  conduct  in  the  transaction,  and  the  complete 
selfishness  of  their  projects,  from  which,  as  we  have  seen, 
the  law  required  them  to  abstain,  became  painfully  con- 
spicuous. The  transaction  was  not  an  amicable  family  set- 
tlement as  Mr.  Brent's  testimony  shows  he  was  led  to  be- 
lieve. The  family  was  hopelessly  divided.  Mrs.  Thiede  had 
long  been  separated  from  her  husband  by  his  own  volition. 
Upon  one  side  she  stood  with  her  youngest  son  and  the  grand- 
daughter who  had  been  committed  to  her  care  and  confidence 
by  her  deceased  daughter.  On  the  other  side  stood'  her  hus- 
band with  her  oldest  son,  and  her  married  daughter  with  her 
husband,  and  there  was  a  great  gulf  between  them.  The 
record  does  not  disclose  who  was  most  in  fault,  but  there 
was  no  hope  of  reconciliation,  though  it  does  appear  that 
Mrs.  Thiede  always  sought  to  maintain  cordial  relations 
with  all  her  children,  and  that  Mrs.  Startzman  seemed  to  re- 
gard her  with  some  degree  of  affection.  Under  the  impres- 
sion that  the  transaction  was  a  friendly  family  settlement, 
understood  by  all  concerned,  Mr.  Brent's  testimony  shows 
that  he  did  not  inquire  from  Mr.  Startzman,  with  whom 
alone  he  communicated,  v^hat  Mrs.  Thiede's  wishes  were  in 
the  matter,  but  only  what  his  wishes  were,  and  when  for  the 
first  time  he  saw  Mrs.  Thiede  when  the  deed  was  presented 
to  her  for  execution,  he  did  not  read  it  to  her,  nor  give  her 
any  explanation  whatever  of  its  nature  or  legal  effect,  but 
he  testifies  that  if  he  had  known  the  situation  as  now  dis- 
closed, he  "would  have  acted  very  differently."  This  can 
only  mean  that  he  would  have  fully  explained  to  her  the  na- 
ture and  effect  of  the  deed,  and  would  have  satisfied  himself 
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that  it  conformed  to  her  wishes  and  purposes  as  well  as  to 
those  of  the  defendants.  In  view  of  her  prompt  and  em- 
phatic repudiation  of  the  deed  as  soon  as  she  learned  from 
Dr.  Thiede  of  the  rumor  of  its  character  and  was  informed 
by  Mr.  Cook  in  response  to  her  inquiry,  of  its  legal  effect,  it 
cannot  be  doubted  that  it  would  never  have  been  executed  if 
she  had  understood  that  effect  at  the  time  it  was  executed. 
If  it  be  assumed  that  she  did  actually  read  the  language  of 
the  deed  in  the  fragmentary  form  presented  in  the  separate 
sheets  as  they  came  from  the  stenographer,  it  cannot  be  be- 
lieved that  an  untrained  and  inexperienced  woman  of  her 
advanced  age,  and  under  the  stress  of  all  the  surrounding 
circumstances,  was  capable  of  properly  understanding  with- 
out a  word  of  advice  or  explanation  the  legal  effect  of  such 
a  long  technical  legal  instrument. 

No  hint  of  the  proposed  transaction  was  communicated  in 
any  way  by  either  of  the  defendants  to  Dr.  Thiede  or  Miss 
Ashman,  nor  did  they  suggest  to  Mrs.  Thiede  that  those 
members  of  the  family  should  be  consulted  or  informed  by 
her  of  what  was  proposed  though  they  were  both  at  least 
equally  interested  in  the  welfare  of  Mrs.  Thiede,  and  equally 
entitled  to  consideration,  Mrs.  Thiede  was  bound  in  honor 
as  well  as  in  affection  to  provide,  within  her  means  for  the 
granddaughter  whose  care  she  had  assumed  as  a  trust,  so 
long  as  she  continued  to  be  dependent  upon  her  for  a  sup- 
port. Her  children  were  all  established  in  life,  her  daughter 
with  a  husband  occupying  a  clerical  position  assuring  a  reg- 
ular income,  and  her  sons  engaged  in  business,  one  as  a 
druggist  and  one  as  physician.  The  chief  natural  object  of 
her  immediate  solicitude  was,  and  should  have  been  this 
granddaughter,  but  the  comfort  of  the  aged  mother  and  of 
the  dependent  granddaughter  was  lost  sight  of  and  disre- 
garded in  their  selfish  plan  for  the  preservation  of  the  prop- 
erty for  their  ultimate  advantage. 

In  Whitridge  v.  Whitridge,  supra,  the  Court,  speaking  of 
the  deed  then  under  consideration  said :  "No  part  of  the  cor- 


Digitized  by 


Google 


292  THIEDE  vs.  STAKTZMAX. 

Opinion  of  the  CJourt  [11*3 

pus  of  the  estate  can  be  used  by  her;  it  is  placed  absolutely 
beyond  her  reach,  and  she  is  wholly  powerless  during  her  life 
to  advance  a  dollar  of  the  property  to  her  children,  or  to 
others  whom  she  may  wish  to  aid,  no  matter  how  desirable 
or  meritorious  such  a  step  might  be.  In  a  word  she  has  been 
deprived  of  all  control  over  her  own  property  and  has  been 
reduced  by  the  deed  to  the  position  of  a  mere  annuitant  upon 
her  own  estate."  In  that  case,  however,  the  deed  secured  to 
Mrs.  Whitridge  the  whole  of  ike  net  income  of  the  property, 
while  in  the  case  at  bar  Mrs.  Thiede  is  limited  for  the  sup- 
port of  herself  and  granddaughter  in  any  event  to  the  sum 
of  $900  per  annum,  though  a  simple  computation  of  tho 
rents  shown  by  the  testimony  to  be  now  receivable — show» 
that  there  will  be  a  surplus  over  all  current  expenses  and 
charges,  and  the  annuity  of  $900,  of  about  $400;  and  upon 
the  death  of  Mr.  Thiede,  which  at  his  advanced  age  cannot 
in  the  course  of  nature,  be  far  distant,  that  surplus  income 
must  necessarily  be  increased  to  near  $900  by  the  falling  in 
of  his  an  annuity  of  $400.  But  no  part  of  the  corpus  of 
the  estate  nor  even  a  dollar  of  that  surplus  income  can  be 
applied  by  her  either  to  the  necessities  and  emergencies  of 
her  own  old  age,  or  for  the  welfare  of  her  granddaughter 
to  whom  she  has  always  been  a  mother.  She  protested  against 
this  inadequate  and  meagre  allowance,  yet  she  was  told  that 
upon  careful  ccmsi deration  of  all  the  circumstances  this  was 
the  utmost  net  income  which  could  be  derived  after  payment 
of  current  expenses  and  charges.  It  is  too  plain  for  conceal- 
ment that  the  design  of  the  defendants  was  to  dedicate  every 
dollar  of  the  income  above  $900  to  the  reduction  of  the  ex- 
isting mortgages  on  the  property  in  furtherance  of  the  avowed 
opinion  and  theory  stated  by  Mr.  Startzman  "that  the  prop- 
erty should  be  saved  for  her  children"  and  that  to  accomp- 
lish this  ])ur|X)se  she  ought  to  be  redticed  to  the  position  in 
her  old  age  of  an  annuitant  upon  her  fee  simple  estate.  The 
same  selfish  spirit,  and  purpose  to  dominate  and  control  her 
use  of  her  own  property,  which  marked  the  inception  of  this 
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plan,  is  again  in  evidence,  in  the  interview  between  Mr. 
Cook  and  Mr.  Startzman,  when  Mr.  Cook  told  him  he  was 
instructed  to  institute  legal  proceedings  for  setting  aside  the 
deed,  and  when  he  threatened  if  such  suit  was  brought,  that 
he  would  disclose  family  scandals  and  would  disgrace  her. 

We  do  not  think  it  necessary  however  to  pursue  the  matter 
further  or  to  refer  to  other  reasons  assigned  in  the  appellee's 
briefs  for  setting  aside  the  deed. 

For  the  reaqpns  stated  we  are  unable  to  agree  with  the 
views  of  the  learned  Judge  of  the  Circuit  Court,  whose  de- 
cree must  therefore  be  reversed. 

Decree  reversed,  with  costs  to  the  appel- 
lant above  and  helow,  and  ca/use  re- 
manded that  a  decree  may  he  passed 
in  conformity  with  this  opinion. 


CARRIE  V.  HALL  vs.  SARAH  W.  GRADWOHL  kt  al. 
Devise  and  Legacy — Rule  in  Shelley's  Case. 

A  testator  devised  the  residue  of  his  estate,  after  the  termina- 
tion of  the  life  estate  therein  of  his  wife,  to  his  five  cliildren, 
with  the  proviso,  "that  the  portion  to  which  my  daughter 
Sarah  may  bo  entitled  shall  be  invested  in  some  safe  stocks  or 
other  securities,  the  said  Sarah  to  receive  the  income  from 
the  same  during  the  term  of  her  natural  life,  and  at  her  death, 
to  be  equally  divided  among  her  children  or  legal  heirs.*' 
Under  an  order  of  the  Orphans'  Court  relating  to  the  share 
of  Sarah,  certain  ground  rents  were  conveyed  to  her  upon  the 
same  terms  and  conditions  as  expressed  in  the  will.  Held, 
that  the  testator  did  not  intend  to  use  the  words  'Hegal  heirs" 
in  their  full  technical  sense,  but  that  the  provisions  of  the 
will  plainly  manifest  the  particular  intent  to  use  these  words 
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as  a  designation  of  the  individuals  who  were  to  take  as  pur- 
chasers after  the  death  of  Sarah,  and  that  consequently  this 
devise  is  not  within  the  Bule  in  Shelley's  Case  so  as  to  give 
Sarah  an  absolute  estate,  but  that  she  took  only  a  life  estate 
in  the  ground  rents  with  remainder  to  her  children. 

Decided  April  20th,  1910. 

Opinion  upon  motion  for  re-argument,  June  23rd,  1910. 

Appeal  from  the  Circuit  Court  of  Baltimore  City  (Stock- 
bridge^  J.). 

The  cause  was  argued  before  Boyd,  C.  J.,  Briscoe, 
Burke,  Thomas  and  Urner,  JJ. 

Henry  W,  Fox,  for  the  appellant,  submitted  the  cause  on 
his  brief. 

Arthur  L,  Jackson,  for  the  appellee. 

Burke,  J.,  delivered  the  opinion  of  the  Court. 

On  December  10th,  1909,  the  appellant  entered  into  a 
contract  with  the  appellees  to  purchase  certain  property  in 
the  City  of  Baltimore.  This  property  is  particularly  de- 
scribed in  the  contract  of  purchase,  wherein  it  is  declared 
that  all  its  terms  and  provisions  shall  be  null  and  void,  un- 
less the  vendors  had  a  good  and  merchantable  title  to  the 
property.  The  appellant  refused  to  complete  the  purchase 
upon  the  ground  that  the  appellees  could  not  convey  a  good 
title.  They  thereupon  instituted  a  suit  for  the  specific  per- 
formance of  the  contract,  and  from  the  decree  of  the  lower 
Court  which  required  her  to  complete  the  purchase,  the  ap- 
pellant has  brought  this  appeal. 

The  facts  are  undisputed,  and  those  that  need  be  stated 
are:  That  on  the  10th  day  of  August,  1868,  Philip  Weitzler 
of  Baltimore  City,  executed  his  last  will  and  testament  by 
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which  he  disposed  of  his  estate  as  follows :  *'I  give  to  my  wife 
Caroline  Weitzler  all  the  property  of  which  I  may  be  pos- 
sessed at  the  time  of  my  death,  whether  real,  personal  or 
mixed,  with  power  to  dispose  of  and  have  absolute  control 
of  the  same  during  the  term  of  her  natural  life,  and  at  her 
death  to  be  disposed  of  as  follows :  Five  hundred  dollars  and 
my  piano  to  my  daughter  Mena  Weitzler;  five  hundred  dol- 
lars to  my  daughter  Henrietta  Weitzler,  the  balance  of  my 
estate  to  be  equally  divided  among  my  five  children  or  their 
heirs,  share  and  share  alike,  with  this  proviso :  That  the  por- 
tion to  which  my  daughter  Sarah  Qradwohl  may  be  entitled 
shall  be  invested  in  some  safe  stocks  or  other  securities,  the 
said  Sarah  Gradwohl  to  receive  the  income  from  the  same 
during  the  term  of  her  natural  life,  and  at  her  death  to  be 
equally  divided  among  her  children  or  legal  heirs." 

After  the  death  of  the  testator,  this  will  was  proven,  and 
admitted  to  probate  by  the  Orphans'  Court  for  Baltimore 
City.  By  the  final  account  of  Samuel  J.  Harman,  the  ad- 
ministrator d.  b.  n.  of  Philip  Weitzler,  the  sum  of  one  thou- 
sand and  sixty-one  dollars  and  seventy-seven  cents  was  dis- 
tributed to  Sarah  Gradwohl,  and  this  sum  was  deposited  by 
Mr.  Harman,  under  an  order  of  the  Orphans'  Court  for  Bal- 
timore City,  in  the  Cenjral  Savings  Bank,  the  interest  to  be 
subject  to  the  order  of  Sarah  Gradwohl  for  life,  and  the 
principal  subject  to  the  further  order  of  the  Court.  On  the 
14th  day  of  November,  1884,  upon  the  petition  of  Sarah 
Gradwohl,  the  Orphans'  Court  ordered  that  she  withdraw 
this  money,  and  authorized  her  to  invest  it  in  the  purchase 
of  two  groimd  rents  issuing  out  of  two  contiguous  lots  of 
ground  in  the  City  of  Baltimore  on  the  southwest  side  of 
Chew  and  Chappel  streets.  The  order  provided  that  the 
"investment  shall  not  be  deemed  made  as  herein  directe<l 
until  there  be  executed,  acknowledged  and  delivered  in  due 
form  of  law  a  good  and  sufficient  deed  conveying  and  assur- 
ing to  Sarah  Gradwohl  tenant  for  life  with  a  remainder 
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over  to  her  children  or  legal  heirs  the  fee  simple  property 
hereinbefore  mentioned.'' 

By  the  authority  of  this  order,  Sarah  Gradwohl  purchased 
from  Riley  E.  Wright  and  wife  on  November  I7th,  1884, 
the  two  groimd  rents  or  reversions  in  fee  mentioned  in  her 
petition  and  involved  in  this  suit.  The  deed  recited  that  the 
property  is  granted  and  conveyed  under  the  order  of  the 
Orphans'  Court  of  Baltimore  City,  dated  November  14th, 
1884,  "unto  Sarah  Grad'wohl  for  and  during  the  term  of  her 
natural  life,  and  at  her  death  to  be  equally  divided  among 
her  children  or  legal  heirs."  Caroline  Weitzler,  the  widow, 
is  dead. 

The  single  question  involved  in  this  appeal  is,  what  inter- 
est, or  estate  passed  to  Sarah  Gradwohl  under  the  will  of  her 
father,  Philip  Weitzler?  If  she  took  an  absolute  interest 
in  the  property  de\'ised  or  bequeathed  to  her  by  the  will,  it 
is  conceded  that  the  decree  must  be  aflSrmed;  if,  however, 
she  took  a  life  estate  only,  the  decree  must  be  reversed,  be- 
cause in  that  event  she  cannot  convey  a  good  and  merchant- 
able title  to  the  vendee.  The  position  of  Sarah  Gradwohl  is 
that  under  the  rule  in  Shelley's  case  she  took  an  absolute 
interest  in  all  the  pro])erty  which  passed  to  her  under  her 
father's  will.  Judge  McSiierry  in  Travers  v.  Wallace,  93 
Md.  512,  said  that  "it  is  a  settled  and  inflexible  rule  of  prop- 
erty, so  firmly  imbedded  in  our  jurisprudence  as  to  be  be- 
yond modification  or  repeal  exempt  by  legislative  enactment, 
that  when  a  i)erson  takes  an  estate  of  freehold,  l(^lly  or 
equitably,  under  a  deed,  will  or  other  writing,  and  in  the 
same  instrument  there  is  a  limitation  by  way  of  remainder, 
either  with  or  without  the  interposition  of  another  estate,  of 
an  interest  of  the  same  legal  or  equitable  quality,  to  his  heirs, 
or  heirs  of  his  body,  as  a  class  of  persons  to  take  in  succes- 
sion from  generation  to  generation,  the  limitation  to  the  heirs 
entitles  the  ancestor  to  the  whole  estate.  1  Preston  on  Es- 
tates, 26»3.  This  doctrine  is  called  the  RtiU  in  Shelley's  case^ 
1  Co.  104.     Tt  has  nothing  to  do  with  the  testator's  intention. 
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It  is  a  rule  of  property  and  overrides  the  intention.  In  fact 
wherever  applicable,  it  may  be  said  that  it  disregards  the  in- 
tention altogether;  for  whilst  the  intention  may  confessedly 
have  been  to  give  but  a  life  estate  the  rule  converts  that  life 
estate  into  a  fee  by  treating  the  terms  of  the  gift  over  to  the 
heirs  as  a  limitation  of  the  estate  and  not  as  words  of  pur- 
chase." 

But  this  rule  has  some  well  recognized  exceptions,  and  is 
never  to  be  applied  in  total  disregard  of  the  sense  in  which 
the  testator  has  used  technical  words  of  inheritance.  Mr. 
Hargiave  in  his  Observations  concerning  the  rule  in  Shelley's 
case,  1  Hargr.  Law  Tracts,  575-677,  states,  that  when  it  is 
once  settled  that  the  donor  or  testator  has  used  words  of  in- 
heritance according  to  their  legal  import;  has  applied  them 
intentionally  to  comprise  the  whole  line  of  heirs  to  the  ten- 
ant for  life;  and  has  really  made  him  the  terminus  or  an- 
cestor, by  reference  to  whom  the  succession  is  to  be  regulated, 
then  it  will  appear,  that  being  considered  according  to  those 
iniles  of  policy  from  which  it  originated,  it  is  perfectly  im- 
material whether  the  testator  meant  to  avoid  the  rule  or  not, 
and  that  to  apply  it,  and  to  declare  the  words  of  inheritance 
to  be  words  of  limitation,  vesting  the  inheritance  in  the 
tenant  for  life  as  the  ancestor  and  terminus  to  the  heirs,  is  a 
matter  of  course.  But  on  the  other  hand,  if  it  be  decided, 
that  the  testator  or  donor  did  not  mean  by  the  words  of  in- 
heritance after  the  estate  for  life,  to  use  such  words  in  their 
full  and  proper  sense,  nor  to  involve  the  whole  line  of  heirs 
to  the  tenant  for  life,  and  include  the  whole  of  his  inheritable 
blood,  and  make  him  the  ancestor  or  tenninus  for  the  heirs; 
but  intended  to  use  the  word  heirs  in  a  limited,  reptrictive 
and  untechnical  sense,  and  to  point  at  such  individual  per- 
son, as  should  be  heir,  of  a  tenant  for  life  at  his  decease,  and 
to  give  a  distinct  estate  of  freehold  to  such  single  heir,  and 
to  make  his  or  her  estate  of  freehold  the  groundwork  for  a 
succession  of  heirs,  and  constitute  him  or  her  the  ancestor 
terminus  and  stock  for  the  succession  to  take  its  course  from, 
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in  every  one  of  these  cases  the  premises  are  wanted,  upon 
which  only  the  rule  in  Shelley's  case  interixwes  its  author- 
ity, and  that  rule  becomes  quite  extraneous  matter.  2  Coke 
Littleton,  150  (note). 

In  Clarke  v.  Smith,  49  Md.  116,  it  is  said  to  be  "a  well 
settled  rule  of  construction,  that  technical  words  of  limita- 
tion used  in  a  devise,  such  as  heirs  generally,  or  heirs  of  the 
body,  shall  be  allowed  their  legal  eifect,  unless  from  subse- 
quent hiconsistent  words  it  is  made  perfectly  plain  that  the 
testator  meant  otherwise.  Or,  to  use  the  language  of  Lord 
Ei.i)()N,  in  Wright  v.  Jesson,  2  Bligh,  1,  the  words  heirs  of 
the  body  will  indeed  yield  to  a  particular  intent  that  the 
estate  shall  be  only  for  life,  and  that  may  be  from  the  effect 
of  superadded  words,  or  any  expression  showing  the  particu- 
lar intent  of  the  testator,  but  that  must  be  clearly  intelligible 
and  unequivocal/' 

And  in  Fulton  v.  Harman,  44  Md.  264,  it  is  said  that 
"where  the  limitation  of  a  remainder  is  to  the  issue  or  heirs 
of  him  to  whom  the  preceding  estate  for  life  is  limited,  if 
the  tenii  issue  or  heirs  is  clearly  intended  as  descriptive 
merely  of  the  persons  to  take  in  succession,  and  thus  become 
the  root  of  a  new  inheritance,  the  individuals  embraced  by 
such  descriptive  term,  take  as  purchasers,  and  do  not,  there- 
fore, come  within  the  rule  in  Shelley's  case.  When  the  word 
heirs  is  taken  as  a  word  of  limitation,  it  is  collective,  and 
signifies  all  the  descendants  in  all  generations;  but  when  it 
is  taken  as  a  word  of  purchase,  it  may  denote  particular 
persons  answering  the  description  at  a  particular  time,  and 
in  a  special  sense,  according  to  circumstances.'' 

In  the  recent  case  of  Reilley  v.  Bristow,  105  Md.  332, 
where  all  the  cases  relied  upon  by  the  appellees  on  this  rec- 
ord are  considered,  Judge  Pearce  said:  ^'There  is  no  more 
doubt  under  the  Maryland  than  under  the  Pennsylvania 
cases  that  where  there  is  no  expression  to  rescue  the  case 
from  the  application  of  the  rule,  it  does  not  matter  that  the 
testator's  intention  may  be  defeated,  as  is  clearly  shown  in 
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Smith  V.  Clarke,  49  Md.  106-120,  but  the  Courts  of  this 
State  have  always  struggled  against  the  application  of  the 
rule  and  have  searched  the  will  or  deed  for  some  inconsistent 
provision  or  word  which  would  exclude  its  application."  He 
further  said  that  this  rule  is  not  one  "of  universal  or  im- 
perative application,  and  depends  upon  whether  it  will  sup- 
port or  defeat  the  intention  of  the  testator  as  deduced  from 
the  whole  will." 

Applying  these  principles  to  the  will  before  us,  it  is  mani- 
fest that  the  application  of  the  rule  in  Shelley's  case  to  the 
bequest  to  Sarah  Gradwohl  would  wholly  defeat  the  expressed 
will  of  the  testator.  If  that  rule  be  applicable  to  the  be- 
quest to  her,  the  words  "children  or  legal  heirs"  must  be 
treated  as  words  of  limitation,  that  is  to  say,  words  marking 
out  the  extent  and  duration  of  her  interest.  By  that  con- 
struction her  "children  or  legal  heirs"  would  take  nothing 
under  the  will,  and  the  whole  portion  which  the  testator  in- 
tended his  daughter  to  take  for  life  would  be  taken  by  her 
absolutely.  Such  a  construction,  which  has  neither  reason, 
policy,  justice,  nor  equity  to  support  it,  can  only  be  sus- 
tained by  giving  to  the  words  "legal  heirs,"  which  are  super^ 
added  to  the  word  children,  the  arbitrary  meaning  placed 
upon  them  "by  an  artificial  rule  of  law." 

We  think  it  plain  from  the  language  and  dispositions  of 
the  will  that  the  testator  did  not  intend  to  use  the  words 
"legal  heirs"  in  their  full  technical  sense,  and  that  the  lan- 
guage and  provisions  of  the  will  plainly  manifest  a  particu- 
lar intent  to  use  those  words,  in  the  bequest  to  his  daughter 
Sarah,  as  mere  descriptio  persmmiiim,  or  a.  particular  desig- 
nation of  individuals  who  were  to  take  as  purchasers  at  her 
death.  Such  being  the  testator's  particular  intent  in  the  use 
of  the  words  "legal  heirs"  immediately  succeeding  the  word 
children  in  the  bequest  to  her,  that  intent  will  limit  the 
strict,  technical  import  of  the  words,  and  will  also  limit 
Sarah  to  a  life  estate  in  the  portion  bequeathed  to  her.  As 
appears  from  the  will,  which  we  have  quoted,  the  testator 
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fii*st  gave  a  life  estate  to  his  wife  in  his  whole  estate,  he  then 
made  certain  bequests  to  two  of  his  daughters;  he  then  di- 
rected that  the  balance  of  his  estate  should  be  equally  divided 
among  his  five  childten  or  their  heirs,  share  and  share  alike. 
Sarah  Gradwohl  was  one  of  the  testator's  five  children,  and 
if  he  had  concluded  his  will  at  this  point,  a  different  situa- 
tion would  have  been  presented.  But  he  modified  the  pre- 
ceding provision  of  his  will,  so  far  as  it  related  to  his  daughter 
Sarah,  by  adding  a  proviso  that  her  portion  should  be  "in- 
vested in  some  safe  stocks  or  securities,  the  said  Sarah 
Gradwohl  to  receive  the  income  form  the  same  during  the 
term  of  her  natural  life,  and  at  her  death  to  be  equally  di- 
vided among  her  children  or  legal  heirs."  His  intention, 
therefore,  to  makp  a  special  provision  as  to  Sarah's  portion 
is  plain. 

The  rule  in  Shelley's  case  is  not  a  favored  rule  in  the  law 
of  Maryland,  although  the  Court  will  never  refuse  to  apply 
it  in  a  proper  case.  But  where,  as  here,  the  particular  in- 
tent of  the  testator  not  to  use  the  words  of  inheritance  in 
their  full  legal  sense,  those  words,  in  the  connection  in  which 
they  are  used  in  the  will  of  Philip  Weitzler,  should  yield  to 
that  intent,  thereby  withdrawing  the  case  from  the  appli- 
cation of  the  rule.  We  decide  that  by  the  true  construction 
of  the  will  Sarah  Gradwohl  took  only  a  life  estate  in  the 
property  thereby  bequeathed  or  devised  to  her.  It  therefore 
follows  that  the  appellees  cannot  convey  to  the  appellant  a 
good  and  merchantable  title  to  the  property  mentioned  in 
the  contract  of  December  10th,  1909. 

The  decree  appealed  from  will  be  reversed  and  the  bill 
dismissed. 

Decree  reversed  with  costs  to  the  appellant 
above  and  helow  and  hill  dismissed. 
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A  motion  for  a  re-argument  was  subsequently  made  and 
in  disposing  of  the  same. 

BuBKE,  J.,  delivered  the  opinion  of  the  Court. 

The  appeUees  have  filed  a  motion  for  a  re-argument  of  this 
case,  and  have  assigned  three  grounds  why  the  motion  should 
be  granted:  1.  Because  the  decision  impliedly  but  not  dis- 
tinctly overruled  the  case  of  Cooh  v.  Councilman,  109  Md. 
622.  2.  Because  while  so  apparently  overruling  that  case 
it  failed  to  refer  to  it,  and,  therefore,  leaves  counsel  in  doubt 
whether  or  not  the  Councilman  case  is  to  be  considered  as 
overruled.  3.  Because  this  case  is  identical  in  language 
with  the  deed  in  the  case  of  Shapley  v.  Diehl,  203  Pa.  St. 
668,  which  case  was  quoted  with  approval  by  this  Court  in 
case  of  Cook  v.  Councilman,  supra. 

It  is  stated  in  the  motion  "that  the  failure  of  the  Court  in 
this  case  to  notice  the  decision  of  Cook  v.  Councilman  above 
quoted,  has  resulted  in  two  cases,  one  decided  to  be  within 
the  rule  in  Shelley's,  case,  and  one  decided  not  to  be  within 
that  rule,  when  the  two  cases  were  identical.  If  it  be  in- 
tended by  the  Court  to  overrule  the  decision  of  Cook  v.  Coun- 
cilman, of  course,  this  motion  will  be  denied ;  but  if  it  is  not 
the  intention  of  the  Court  to  overrule  that  case  the  appel- 
lees respectfully  submit  that  the  two  cases  cannot  be  recon- 
ciled and  that  this  motion  should  therefore  be  granted.  The 
prolongation  of  this  brief  could  simply  amplify  but  add 
nothing  to  the  decision  of  this  Court  already  made  in  the 
Cook  and  Councilman  case,  and  counsel  therefore  considers 
that  it  is  simply  a  question  as  to  whether  that  case  will  be 
overruled  or  sustained,  and  as  that  is  a  matter  that  is  not 
opened  for  argument,  will  not  prolong  the  brief  further." 

It  would  be  most  unfortunate,  indeed,  if  there  were  any- 
thing in  the  record  to  justify  this  criticism.  This  Court  is 
not  in  the  habit  of  overruling  cases  without  stating  that  it 
intends  to  do  so,  and  it  is  hardly  conceivable  that  it  would. 
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without  mentioning  the  fact,  overrule  so  recent  and  import- 
ant a  case  as  Cook  v.  Councilman,  supra.  The  writer  de- 
cided that  case  in  the  lower  Court;  but  the  language  of  the 
will  of  James  B.  Councilman,  the  elder,  was  so  unlike  the 
will  in  this  case  that  it  is  diflScult  to  conceive  how  anyone 
could  imagine  that  the  decision  in  that  case  had  been  over- 
ruled, or  was  intended  to  be  overruled  by  anything  that  was 
said  in  the  opinion  in  this  case.  That  case  was  not  over- 
looked, but  was  not  discussed  in  the  opinion,  because  the 
language  employed  in  the  two  wills  was  so  widely  dissimilar 
that  the  case  afforded  very  little,  if  any,  aid  in  the  decision 
of  the  question  before  us.  This  will  be  apparent  to  anyone 
who  will  read  the  clause  of  Mr.  Councilman's  will  with 
which  the  Court  was  dealing,  and  which  will  be  foimd  on 
page  637  of  109  ild.  We  will  merely  say  that  the  two  cases 
were  not  identical,  as  asserted  by  the  appellees;  that  the  case 
of  Cook  V.  Councilman,  supm,  was  not  overruled,  nor  was  it 
intended  to  be  overruled,  and  that  nothing  has  been  said  in 
the  opinion  in  this  case  in  conflict  with  the  familiar  rule 
announced  in  that  case. 

Judge  Briscoe,  in  the  Councilman  case,  said:  "In  Shap- 
ley  V.  Diehl,  203  Pa.  St.  568,  land  was  conveyed  'to  Shap- 
ley  for  the  term  of  his  natural  life  and  at  his  death  to  his 
children  or  heirs.'  The  Court  in  that  case  held  that  the 
phrase  'children  or  heirs'  means  *heirs  of  the  grantee  of  the 
life  estate,'  the  word  'heirs'  being  used  as  a  synonym  to  en- 
large and  explain  the  preceding  word,  which  might  otherwise 
fail  of  its  real  intendment.  The  words,  therefore,  naturally 
and  properly  seem  to  express  the  intent  that  the  donees  in 
remainder  should  take  not  from  the  donor  directly  as  pur- 
chasers, but  in  succession  by  inheritance  from  the  grantee 
of  the  life  estate." 

It  is  stated  in  the  motion  that  "this  language  would  seem 
to  be  so  clear  that  there  could  be  no  doubt  as  to  its  meaning, 
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and  it  was  upon  the  authority  of  this  paragraph  that  the 
counsel  for  the  appellees  advised  them  to  bring  this  suit. 
The  Court  in  its  opinion  in  this  case  has  neither  aflfirmed  nor 
overruled  this  language  and  counsel  will  be  more  in  doubt 
therefore  in  the  future  as  to  which  of  these  cases  is  to  be 
the  controlling  one.  Since  this  language  was  completely 
ignored  by  the  Court  in  its  opinion,  counsel  for  the  appellees 
take  the  liberty  to  assume  that  in  someway  it  was  overlooked, 
and  especially  since  the  deed  in  the  Shapley  case  and  the 
deed  in  this  case  are  almost  identical/' 

The  question  before  the  Court  in  this  case  was  the  con- 
struction of  the  last  will  and  testament  of  Philip  Weitzler, 
and  not  the  construction  of  the  deed  from  Eiley  E.  Wright 
and  wife  to  Sarah  Gradwohl.  The  rents  conveyed  by  that 
deed  were  simply  taken  as  an  investment  under  the  order 
of  the  Orphans'  Court  of  Baltimore  City  to  be  held  accord- 
ing to  the  provisions  of  the  will  of  Philip  Weitzler,  and, 
therefore,  it  would  appear  to  be  rather  a  misuse  of  the 
Shapley  case  to  apply  it  to  that  deed.  We  venture  to  think 
that  a  comparison  of  the  language  used  in  the  Shapley  grant 
with  that  employed  in  the  will  of  Philip  Weitzler  will  show 
that  the  cases  are  not  "almost  identical.'' 
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SHAPLET  QBANT. 

"For  value  received,  I  here- 
by convey  and  transfer  all  my 
rights  title  and  interest  to  the 
property  within  mentioned  to 
Joseph  S.  Shapley  for  the  term 
of  his  natural  life  and  at  his 
death  to  his  children  or  heirs.'* 


THB  WBITZLSB  WILL. 

At  the  death  of  his  wife,  the 
testator  disposed  of  his  estate 
as  follows :  "Five  hundred  dol- 
lars and  my  piano  to  my 
daughter  Mina  Weitzler;  five 
hundred  dollars  to  my  daugh- 
ter Henrietta  Weitzler;  the 
balance  of  my  estate  to  be 
equally  divided  among  my  five 
children  or  their  heirs  share 
and  share  alike,  with  this  pro- 
viso :  That  the  portion  to  which 
my  daughter  Sarah  Oradwohl 
may  he  entitled  shall  be  in- 
vested in  some  safe  stocks  or 
other  securities,  the  said  Sarah 
Oradwohl  to  receive  the  in- 
come from  the  same  during  the 
term  of  her  natural  life,  and 
at  her  death  to  he  equally  di- 
vided among  her  children  or 
legal  heirs/' 


It  wa^s  because  of  this  special  provision  as  to  the  share  of 
Sarah  Gradwohl  that  we  held,  upon  the  authority  of  the 
cases  cited  in  the  opinion,  that  the  testator  did  not  use  the 
words  "legal  heirs"  immediately  succeeding  the  word  "chil- 
dren" in  the  bequest  to  his  daughter  in  their  full  technical 
sense ;  but  that  the  language  and  provisions  of  the  will  mani- 
fest a  particular  intent  on  his  part  to  use  those  words  as  mere 
descriptio  pcrsonarum,  or  particular  designation  of  individ- 
uals who  were  to  take  as  purchasers  at  his  death.  Tn  such  a 
case,  under  all  the  authorities,  the  rule  in  Shelley's  case  does 
not  apply. 

It  is  true  the  Shapley  case  was  not  expressly  mentioned, 
but  the  opinion  shows  that  it  was  not  "completely  ignored," 
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or  "overlooked,"  as  it  states  that  all  the  cases  relied  upon  by 
the  appellees  (among  which  was  the  Shapley  case)  were  con- 
sidered by  Judge  Pearce,  in  Reilley  v.  Brisiow,  105  Md. 
332.  Whether  that  case  has  been  adopted  as  the  law  in 
this  State  or  not,  it  is  obvious  from  the  language  employed 
in  the  Weitzler  will  that  it  is  not  a  controlling  authority  in 
this  case,  because  the  facts  of  the  two  cases  are  widely  dif- 
ferent. 

Motion  overruled. 


THE  COUNTY  COMMISSIONERS  OF  WORCESTER 

COUNTY  vs.  THE  BOARD  OF  COUNTY  SCHOOL 

COMMISSIONERS  OF  WORCESTER 

COUNTY. 

Constitutional  Law — Title  of  Statute — Mandamiis  Requiring 

County  Commissioners  to  Levy  Tax  Jmposed  by  Law 

to  Pay  Salaries  of  Public  School  Teachers. 

When  the  general  subject-matter  of  a  statute  is  described  in  its 
title,  but  there  is  an  additional  description  in  the  title  which 
is  applicable  to  only  a  part  of  the  subject-matter,  the  statute 
is  not  in  conflict  with  Constitution,  Art.  3,  sec.  29,  which 
prescribes  that  every  law  enacted  by  the  General  Assembl} 
shall  embrace  but  one  subject  and  that  shall  be  described  in 
its  title. 

of  1908,  Chap.  635,  is  "An  Act  to  repeal 
amendments.  Section  67  of  Article  77  of 
meral  Laws  of  Maryland  of  1904,  title, 
and  to  add  six  new  sections  thereto  to 
122  of  said  Article  and  to  be  numbered, 
n  122  A,  etc.,  designed  to  provide  a  com- 
jertain  approved  high  schools."  Most  of 
I  Act  relate  to  the  course  of  instruction 
20 
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and  the  qualification  of  teachers  in  certain  schools,  and  one 
section  directs  that  increased  salaries  shall  be  paid  to  teachers 
according  to  designated  periods  of  service.  Held,  that  this 
latter  section  is  not  foreign  or  repugnant  to  the  subject  of 
public  education  mentioned  in  the  title,  and  that  the  title  of 
the  Act  does  not  violate  the  provisions  of  Constitution,  Art. 
3,  sec.  29. 

A  writ  of  mandamus  is  the  proper  remedy  to  compel  municipal 
or  county  authorities  to  levy  a  tax  imposed  by  law. 

The  Act  of  1908,  Chap.  635,  designates  the  exact  sums  that 
should  be  paid  to  certain  public  school  teachers  and  directs 
the  County  Commissioners  of  the  several  counties  to  levy  a 
sufficient  amount  to  meet  the  increase  of  salaries  provided  for 
in  that  Act.  IleM,  that  the  Coimty  Commissioners  may  be 
required  by  mandamus  to  perform  the  duty  thus  imposed, 
since  the  ascertainment  of  the  precise  sum  to  be  raised  in  any 
year  does  not  depend  upon  the  exercise  of  their  judgment  or 
discretion. 

Held,  further,  that  the  Board  of  County  School  Commissioners, 
to  which  the  proceeds  of  school  taxes  are  payable,  is  the 
proper  party  to  require  the  County  Commissioners  to  levy  the 
tax  under  this  Act.  • 

The  fact  that  Code^  Art.  5,  sec.  84,  provides  that  parties  to 
proceedings  before  County  Commissioners  may  appeal  from 
their  action  to  the  Circuit  Court  does  not  operate  to  prevent 
a  party  from  applying  for  a  mandamus  directing  the  County 
Commissioners  to  levy  a  tax  imposed  by  law  for  the  benefit  of 
such  party. 

When  some  of  the  allegations  of  fact  contained  in  a  petition  for 
a  mandamus  are  denied  by  the  answer,  the  writ  should  not 
be  issued  until  the  material  facts  are  established  by  evidence. 

Decided  June  22nd,  1010. 

Ai)j)eal  from  the  Circuit  Court  for  Worcester  County. 

The   cause    was    argued    before   Boyd,    C.    J.,    Briscoe. 
Pearok,  Bitrkk.  Thomas  and  Frxer.  JJ. 
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John  W.  IS  talon,  for  the  appellant. 

George  M.  Upshur  (with  whom  was  FranUin  Upshur  on 
the  brief),  for  the  appellee. 

TnNKK,  J.,  delivered  the  opinion  of  the  Court. 

Upon  the  api)eal  now  before  us  it  becomes  the  duty  of  this 
Court  to  eiustnie  and  apply  for  the  fifty-eighth  time  the 
clause  of  Section  29,  Article  3  of  the  State  Constitution 
which  provides  that  '*every  law  enacted  by  the  General- As- 
sembly shall  embrace  but  one  subject  and  that  shall  be  de- 
scribed in  its  title."  In  the  present  instance  this  provision 
is  invoked  with  a  view  to  having  declared  invalid  Section 
1121/2^  of  the  Code  of  Public  General  Laws  enacted  by 
Chapter  635  of  the  Acts  of  1908.  The  Act  in  question  is 
entitled/" An  Act  to  repeal  and  re-enact  with  amendments  ' 
Section  C7  of  Article  77  of  the  Code  of  Public  General  Laws 
of  Maryland  of  1904,  title  ^Public  Education,'  and  to  add 
six  new  sections  thereto  to  come  after  Section  122  of  said 
article  and  to  be  numbered  respectively  Section  122a^  122b. 
122c,  122i),  122e  and  I22V2E,  designed  to  provide  a  com- 
mercial course  in  certain  approved  high  schools." . 

By  Section  67,  as  repealed  and  re-enacted,  an  appropria-  ^ 
tion  is  made  for  the  purchase  of  text  books.  Sections  122a. 
122b,  122c  and  122d  provide  for  a  commercial  course  of  in- 
struction. The  succeeding  Section,  122e,  permits  gi'aduates 
of  colleges  to  teach  in  the  public  schools  without  examina- 
tion. Section  1221^e,  the  one  now  in  controversy,  provides 
increased  salaries  for  public  school  teachers  according  to 
certain  prescribed  periods  of  service.  * 

It  is  insisted  that  the  title  of  the  Act,  so  far  as  the  section 
just  quoted  is  concerned,  is  misleading  in  that  it  describes 
the  section  with  others  as  being  "designed  to  provide  a  com- 
mercial course  in  certain  approved  high  schools,"  whereas 
there  is  nothing  in  this  particular  section  relating  to  that 
subject. 
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The  contention  is,  therefore,  made  that  because  of  this 
misdescription  in  the  concluding  clause  of  the  title  the  sub- 
ject of  the  section  in  question  cannot  be  held  to  have  been 
described  in  the  title  and  hence  must  be  declared  invalid. 

Upon  this  ground  the  County  Commissioners  of  Worcester 
County  refused  to  make  the  necessary  levies  in  1908  and 
1909,  at  the  request  of  the  School  Commissioners  of  that 
county,  to  provide  for  the  increases  of  salary  under  the  Act, 
and  are  resisting  the  present  proceeding  for  mandamus  to 
compel  the  levying  of  the  requisite  taxes  for  that  purpose. 

In  considering  the  question  thus  raised  as  to  the  title 
under  which  this  important  and  salutary  l^slation  was  en- 
acted it  nmst  be  conceded  that  the  situation  is  not  at  all  free 
from  difficulty ;  but  a  careful  examination  of  the  reasons  and 
principles  upon  which  the  constitutional  provision  here  in- 
voked is  founded,  and  which  govern  its  construction  and  ap- 
plication, as  discussed  in  the  numerous  decisions  of  this 
Court  on  the  subject,  leads  us  to  the  conclusion  that  the 
objection  is  not  necessarily  fatal. 

The  object  of  this  requirement  of  our  Constitution,  as  ex- 
plained in  Davis  v.  State,  7  Md.  160,  where  the  subject  was 
first  considered,  is  to  prevent  the  practice  "of  engrafting 
uj)on'  subjects  of  great  public  benefit  and  importance,  for 
local  or  selfish  purposes,  foreign  and  often  pernicious  mat- 
ters." 

Tn  Phinney  v.  Sheppard,  etc..  Hospital,  88  Md.  636,  it 
was  said :  "The  primary  object  of  the  provision  undoubtedly 
is  to  exclude  all  foreign,  irrelevant  or  discordant  matter 
from  a  statute  and  to  confine  the  statute  to  the  single  subject 
disclosid  in  the  title." 

It  has  been  in  the  light  of  this  distinct  purpose  of  the  con- 
stitutional requirement  as  to  titles  of  statutes  that  all  the 
eases  on  the  subject  which  have  come  before  this  Court  have 
been  decided.  As  was  said  by  Chief  Judge  MeSherry,  in 
Baltimore  City  v.  Flack,  104  Md.  117:  "When  the  cases  in 
which  it  has  been  held  that  legislation  was  invalid,  because 
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ill  conflict  with  Section  29  of  Article  3  of  the  Constitution, 
are  examined,  it  will  be  found,  either  that  something  wholly 
repugnant  to  the  title,  or  something  altogether  foreign  to  the 
subject  described  in  the  title,  had  been  attempted  to  be  in- 
corporated in  the  body  of  the  Act,  in  flagrant  disregard  of 
the  principle  announced  in  Davis  v.  State,  supra/' 

In  the  present  case  the  subject  of  the  legislation  proposed 
l)y  the  Act  is  the  amendment  of  Article  77  of  the  Code  deal- 
ing with  the  promotion  of  public  education.  Every  section 
of  the  Act  is  strictly  and  equally  pertinent  to  that  subject 
and  is  described  in  the  title  by  its  reference  to  the  designated 
article  of  the  Code..  It  is  perfectly  clear  that  if  the  last 
clause  of  the  title  had  been  omitted,  there  could  be  no  ques- 
tion whatever  as  to  the  validity  of  the  disputed  section,  as  it 
has  been  repeatedly  held  that  a  title  is  adequ^ate  which  de- 
scribes the  Act  by  reference  to  the  article  of  the  Code  in 
which  it  is  to  be  incorporated.  State  v.  Norris,  70  Md.  94; 
Lankford  v.  Somerset  County,  73  Md.  118;  Himmel  v, 
Eichengreen,  107  Md.  610;  Barron  v.  Smith,  108  Md.  317; 
Ann^'  Arundel  County  v.  United  Rys.  Co.,  109  Md.  377; 
Kingan  Fading  Assoc,  v.  Lloyd,  110  Md.  619 ;  Garrison  v. 
Hill,  81  Md.  561;  German  Building  Assoc,  v.  Newman,  50 
Md.  62. 

If  the  title  in  question,  therefore,  could  be  held  defective, 
it  would  have  to  be  on  the  ground  that  after  having  suf- 
ficiently described  the  one  subject  of  the  statute,  to  which  all 
its  parts  are  germane,  it  concludes  with  an  additional  de- 
scription, which  correctly  applies  to  only  a  portion  of  the 
Act.  In  other  words,  to  sustain  the  objection  to  this  legis- 
lation, we  should  have  to  hold  that  an  Act  of  Assembly 
which  complies  with  the  Constitution  by  embracing  but  one 
subject  and  describing  that  subject  in  its  title  must  be 
stricken  down  because  some  of  the  descriptive  terms  tend  to 
ret^trict  the  indicated  purpose  of  the  statute  to  a  narrower 
phase  of  the  same  subject  matter.  It  does  not  seem  to  us 
that  this  constitutes  such  a  "flagrant  disregard''  of  the  prin- 
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ciples  applied  by  this  Court  in  its  frequent  decisions  upon 
the  question  of  the  sufficiency  of  titles  as  to  justify  us  in 
holding  the  enactment  now  before  us  unconstitutional.  Such 
a  conclusion  would  be  warranted  only  in  a  case  whore  the 
violation  of  the  organic  law  was  clear  and  conclusive.  The 
conflict  with  the  Constitution  must  be  so  plain  as  "to  leave 
no  discretion  to  the  Court  in  the  premises."  Conniy  Com- 
missioners V.  Meehiiis,  50  Md.  28.  "^fany  Acts,"  said 
Chief  Judge  Alvey,  "are  passed,  and  often  of  great  im 
portance,  the  titles  of  which  are  exceedingly  deficient  in 
definite  and  clear  description  of  the  subject  matter  of  the 
Act.  But  this  Court  has  ever  been  reluctant  to  defeat  the 
will  of  the  Legislature  by  declaring  such  legislation  void,  if 
by  any  constniction  it  could  possibly  be  maintained."  State 
v.  Norris,  supra. 

In  the  situation  with  which  we  ai*e  now  confronted  there 
is  no  incorporation  in  the  boily  of  the  Act  of  matter  which 
can  be  said  to  be  "foreign"  or  "repugnant"  to  the  single 
subject  of  public  education  mentioned  in  the  title.  While 
individual  sections  of  the  statute  deal  with  different  features 
of  the  educational  system  of  the  State,  they  nevertheless  are 
embraced  in  the  one  subject  to  which  the  title  refers.  It  is 
well  settled  that:  "If  several  sections  of  the  law  refer  to 
and  are  germane  to  the  same  subject  matter,  which  is  de- 
scribed in  its  titlc;  it  is  considered  as  embracing  but  a  single 
subject  and  as  satisfying  the  requirements  of  the  Constitu- 
tion in  this  respect."  Balti^nore  v.  Reitz,  50  ^Id.  574; 
Drennen  v.  Banks,  80  Md.  316. 

"It  never  has  been  understood,"  said  Chief  Judge  Mc- 
Sherry,  in  Baltimx>re  City  v.  Stewart,  92  Md.  548,  "that 
the  title  of  a  statute  should  disclose  the  details  embodied  in 
the  Act.  It  is  intended  simply  to  indicate  the  subject  t'> 
which  the  statute  relates." 

In  Mealey  v.  Hagerstoim,  02  Md.  744.  JriKJE  Boyd  ob- 
served that  as  a  rule  the  titles  which  have  been  held  defective 
"were  misleading  and  calculated  to  lead  the  Legislature  and 
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others  to  believe  that  one  kiud  of  legislation  was  proposed, 
while  another  was  attempted  to  be  enacted  which  was  not 
germane  to  the  subject  mentioned  in  the  title."  There  can 
be  found  in  the  Act  now  under  consideration  no  provision  to 
which  this  criticism  can  be  justly  applied,  as  all  relate  di- 
rectly to  the  educational  system  embodied  in  the  article  of 
the  Code  which  the  title  indicates. 

When  we  refer  to  the  cases  in  which  Section  20  of  Article 
3  of  the  Constitution  has  been  held  to  have  been  violated  we 
find  conditions  quite  different  from  those  here  presented. 

In  all  such  instances  the  titles  were  obviously  inadequate 
and  misleading  in  failing  to  indicate  subjects  to  which  en- 
actments in  the  statutes  could  be  held  to  be  pertinent.  The 
first  case  in  which  a  statutory  title  was  found  to  be  defective 
under  our  Constitution  was  that  of  Stiefel  v.  Maryland  In- 
siitvtion,  61  Md.  144,  where  "affirmative  legislation  was  at- 
tempted under  a  title  which  disclosed  absolutely  nothing  ex- 
cept the  repeal  of  a  former  Act ;"  and  the  last  case  in  which 
such  a  conclusion  was  reached  was  Nubvell  v.  Anne  Arundel 
County,  110  Md.  667,  where  the  title  proposed  that  all  own- 
ers of  vehicles  in  the  county  should  be  required  to  take  out 
licenses,  while  the  Act  itself  exempted  a  large  class  of  vehi- 
cles and  provided  that  those  licensed  should  be  exempt  from 
all  other  taxation.  Every  other  case  in  this  category  pre- 
sented a  title  whose  inaccuracy  was  of  the  most  pronounce<? 
character.  Scharf  v.  Tasker,  73  Md.  378 ;  Whitman  v.  State, 
80  Md.  410;  State  v.  Schultz  Co.,  83  Md.  58;  St(de  v.  Ben- 
zinger,  83  Md.  481;  Luman  v.  Ilitchens,  90  Md.  14;  Steen- 
ken  V.  State,  88  Md.  708 ;  Kafka  v.  Wilkinson,  99  Md.  238 ; 
State  V.  German  Savings  Bank,  103  Md.  196;  State  v. 
Cumb.  &  Pa.  R.  Co.,  105  Md.  478;  Christmas  v.  WarfAd, 
105  Md.  530;  Somerset  County  v.  Pocomoke  Bridge  Co., 
109  Md.  1. 

There  is  not  a  single  one  of  these  cases  of  invalid  legisla- 
tion  in  which  the  title  pashcd  upon  resembled  the  one  we  are 
now  considering  and   they  were  all  decided   upon  grounds 
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which,  in  our  judgment,  do  not  apply  to  the  present  situa 
tion. 

We  accordingly  hold  that  the  statute  before  us  is  free 
from  the  constitutional  objection  which  has  been  urged 
against  its  validity. 

It  is  suggested,  however,  that  even  though  Section  122%b 
be  upheld  as  being  sufficiently  described  in  the  title,  yet  the 
duty  imposed  by  the  Act  upon  the  County  Commissioners  is 
not  merely  ministerial  but  involves  the  exercise  of  discre- 
tion, and  is,  therefore,  not  enforceable  by  mandamus.  This 
duty  is  prescribed  in  the  following  terms :  '^And  the  County 
Commissioners  of  the  several  counties  shall  levy  a  sufficient 
amount  to  meet  the  increase  of  salaries  provided  for  in  thib 
Act."  The  amounts  which  the  School  Commissioners  are 
obligated  to  pay  to  the  teachers  answering  to  the  classifica- 
tion of  the  statute  are  specifically  designated.  When  the 
conditions  contemplated  by  the  Act  are  shown  to  exist  for 
the  payment  of  increase<l  salaries  to  teachers  who  have  served 
for  the  periods  and  in  the  grades  of  service  prescribed,  there 
is  no  discretion  reposed  in  any  one  as  to  the  amount  or  pay- . 
ment  of  the  compensation  fixed  by  the  I^egislature.  The 
ascertainment  of  the  ])rcciso  sum  to  be  raised  in  any  year  is 
purely  a  matter  of  calculation  and  does  not  depend  upon  the 
exercise  of  judgment.  "Tt  is  a  precise  act,  accurately  marked 
out,  enjoined  ui>on  particular  officers  for  a  particular  pur- 
pose" (BqsseM  v,  Atwater,  05  Conn.  o63),  or  as  otherwise 
stated:  "It  is  a  simple,  definite  duty  arising  imder  circum- 
stances admitted  or  proved  to  exist  and  imposed  by  law." 
Gaines  v.  Thompson,  7  Wall.  853.  There  can  be  no  doubt 
as  to  mandamus  being  the  appropriate  remedy  to  compel 
municipal  or  county  authorities  to  levy  a  tax  im]X)sed  by 
law.    Poe's  Practice,  sec.  710,  and  cases  there  cited. 

The  Board  of  County  School  Commissioners,  who  are 
charged  with  the  control  of  all  educational  matters  affecting 
their  county  (Code,  Art.  77,  sees.  3  and  24)  and  to  whom 
the  proceeds  of  school  taxes  are  payable  (lb,.  Art.  77,  sec 
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25)  are  the  proper  parties  to  demand  the  performance  by 
the  County  Commissioners  of  their  duty  under  the  law  in 
this  connection. 

The  further  point  has  been  raised  that  there  was  an  ade- 
quate remedy  available  by  appeal  from  the  action  of  the 
County  Commissioners  in  levying  an  amount  insufficient  to 
meet  the  increase  of  salaries.  This  is  clearly  untenable.  It 
was  held  in  Miles  v.  Stevenson,  80  Md.  368,  where  man- 
damus was  sought  by  a  supervisor  of  roads  to  compel  his 
restoration  to  office  by  a  board  of  County  Commissioners, 
that  the  provisions  of  the  Code,  authorizing  ah  appeal  to  th3 
Circuit  Court  by  any  person  aggrieved  by  an  order  or  deci- 
sion of  the  County  Commissioners,  did  not  disentitle  the 
petitioner  to  the  writ,  since  these  provisions  did  not  em- 
brace an  appeal  from  the  action  of  the  County  Commission 
ers  in  removing  a  road  supervisor.  While  the  Court  dis- 
claimed any  intention  to  intimate  an  opinion  as  to  what 
orders  or  decisions  of  the  County  Commissioners  were  ap- 
pealable under  the  section  referred  to,  the  reasoning  upon 
which  the  decision  was  predicated  would  appear  to  justify 
the  conclusion  that  no  appeal  could  have  been  maintained  in 
a  case  like  the  present.  It  is  to  be  observed,  moreover,  that 
since  the  decision  in  Miles  v.  Stevenson  the  section  of  Arti- 
cle 5  of  the  Code  relating  to  appeals  from  County  Commis- 
sioners has  been  amended  so  as  to  limit  the  right  of  appeal 
to  ])artie3  to  "proceedings"  before  the  Commissioners  or  tax- 
payers who  are  not  parties.  Act  1900,  Ch.  494;  Code,  Art. 
5,  sec.  84.  It  could  not  well  be  said  that  the  levying  t)f  taxes 
by  the  County  Commissioners  was  a  proceeding  to  which 
the  School  Commissioners  were  parties  so  as  to  entitle  them 
to  an  api)eal  from  the  order  for  the  levy. 

This  case  was  heard  below  upon  a  demurrer  to  the  peti- 
tioner's replication  to  the  defendant's  answer.  The  demurrer 
was  overruled  and  the  writ  was  thereupon  ordered  to  be  is- 
sued. All  the  allegations  of  fact  in  the  petition  as  to  the 
number  of  teachers  entitled  to  the  increased  salaries  and  tho 
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amounts  necessary  to  be  levied  were  denied  by  the  second 
paragraph  of  the  answer  and  issue  was  joined  thereon  in  th*. 
replication.  The  writ  could  not  properly  be  granted  while 
these  controverted  questions  of  fact  remained  undetermined. 
This  condition  of  the  pleadings  is  similar  to  that  which  ex- 
isted in  Upshur  v.  Baltimore  City,  94  Md.  750,  and  it  wa>? 
there  held  that  the  writ  could  not  be  issued  until  the  material 
and  disputed  facts  had  been  duly  proven.  It  will,  therefore, 
be  necessary,  while  we  approve  the  action  of  the  Court  below 
in  overruling  the  demurrer,  to  reverse  its  order  in  so  far  as 
it  directed  the  issuance  of  the  writ  of  mandamus  and  to  re- 
mand the  case  for  trial  upon  the  questions  of  fact  as  to  which 
issue  has  been  joined. 

The  averments  contained  in  the  replication  to  which  th^ 
defendant's  demurrer  was  directed  were  by  way  of  rejjly  to 
the  allegations  of  the  answer  to  the  effect  that  Section  1221/oK 
of  the  Act  of  1908  was  unconstitutional,  that  the  County 
Commissioners  had  provided  by  their  regular  levies  for 
amounts  sufficient  to  pay  the  salaries  in  question  even  includ- 
ing the  increases  provided  by  the  Act  of  1908,  and  further 
that  the  teachers  who  were  alleged  to  be  entitled  to  the  sala- 
ries had  not  taken  the  oath  of  office  and  signed  the  contracts 
required  of  teachers  under  the  by-laws  of  the  State  Board  of 
Education.  These  allegations  were  met  by  the  averment  in 
the  replication  that  Section  122%e  was  valid  and  c<mstitu- 
tional,  that  the  amounts  produced  by  the  levies  mentioned  in 
the  answer  were  not  designed  exclusively  for  teachers'  sala- 
ries but  also  for  the  general  expenses  of  the  schools,  and  were 
totally  insufficient  for  these  purposes ;  and  that  the  teacher^ 
named  in  the  petition  actually  |)erformed  and  were  continu- 
ing to  perform  the  services  alleged,  under  employment  by 
the  petitioners,  and  were  not  retiuired  to  take  the  oath  men- 
tioned in  the  answer  as  a  condition  to  receiving  the  in- 
creases of  salary  provided  by  the  statute.  The  questions  as 
to  the  sufficiency  of  the  levy  and  the  qualification  of  the 
teachers  were  not  argued  at  the  hearing  in  this  Court,  but  as 
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the  case  will  be  remanded  it  is  proper  to  state  that  we  see 
nothing  in  this  connection  to  affect  our  approval  of  the  action 
of  the  Court  below  in  overruling  the  demurrer. 

Order  reversed  and  case  remanded  for  fur- 
ther proceedings,  with  costs  to  the  appel- 
lanis^ 


CHARLES  WILLIAM  PACY   vs.  MARY  A.   P.  COS- 
GROVE'S  EXECUTOR. 

Executors  and  Administrators — Validity  of  Sale  Made  by  Exec- 
utor After  Filing  of  Caveat  to  Will. 

When  a  will  has  been  admitted  to  probate,  in  common  form 
without  contest,  a  sale  of  real  estate  made  by  the  executor  in 
pursuance  of  a  testamentary  power  is  valid,  although  a  caveat 
to  the  will  was  filed  before  the  ratification  of  the  sale,  since 
Code,  Art.  93,  sec.  26,  provides  that  all  acts  done  by  any 
executor  or  administrator  according  to  law  before  any  actual 
or  implied  revocatijon  of  his  letters  shall  be  valid  and  effectual. 

Decided  June  2Srd,  1910. 

Appeal  from  the  Orphans*  Court  of  Baltimore  (^ity. 

The    cause   was    argued    before    Boyd,    C.    J.,    Pearce. 
Burke,  Thomas^  Pattison  and  TTrxer,  JJ. 

Chester  F.  Morrow  (with  whom  was  Oscar  Wolff  on  the 
brief),  for  the  appellant. 

Edgar  IT.  Gans,  for  the  appellee. 
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Fkauck,  J.,  delivered  the  opinion  of  the  Court. 

This  ap})eal  is  from  an  order  of  the  Orphans'  Court  for 
IJaltimore  City  overruling  exceptions  filed  by  the  purchaser 
to  the  ratification  of  a  sale  of  certain  real  estate,  made  by  an 
executor  under  a  power  contained  in  the  will  of  his  testatrix, 
and  finally  ratifying  said  sale. 

Mary  A.  P.  Cosgrove  died  January  4th,  1910,  leaving  a 
will  executed  February  28th,  1907,  which  was  adtnitted  to 
probate  by  the  Orphans'  Court  for  Baltimore  City,  in  com- 
mon form,  on  January  7th,  1910.  Three  small  legacies  were 
given  thereby  to  the  children  of  three  deceased  cousins  of  tes- 
tatrix, and  ten  legacies  to  different  persons  or  institutions 
for  religious  or  charitable  purposes,  amounting  to  $22,000; 
and  the  residue  of  the  estate,  which  is  not  disclosed  by  the 
record,  is  given  to  the  Reverend  Archbishop  of  Baltimore. 
The  Safe  Deposit  and  Trust  Company  of  Baltimore  was 
named  as  executor  of  said  will,  and  said  executor  was  author- 
ized "to  sell  or  otherwise  dispose  of  all  or  any  portion  of  said 
estate  necessary  in  its  discretion  to  settle  the  same,"  and  let- 
ters testamentary  were  granted  to  the  executor  named  in 
the  will,  on  the  same  day  the  will  was  admitted  to  probate. 

On  February  16th,  1910,  the  Safe  Deposit  and  Trust 
Company  of  Baltimore,  reported  to  said  Orphans'  Court 
"that  in  the  settlement  of  the  estate  of  said  deceased  it  tmll 
be  necessary  to  sell  the  property  hereinafter  mentioned,  and 
in  the  exercise  of  the  power  conferred  upon  it  by  said  will, 
it  did  after  due  advertisement,  etc.,  sell  at  public  auction  on 
the  ])remises,  on  February  15th,  1910,  a  lot  of  land  with  the 
improvements  thereon,  being  !N'o.  1102  South  Charles  street, 
for  $12,300  upon  the  tei*ms  mentioned  in  the  copy  of  the 
advertisement  filed  with  the  report,"  and  prayed  the  ratifica- 
tion of  said  sale.  This  was  fee  simple  property  and  was  ad- 
vertised and  sold  as  such.  On  the  same  day,  February  16th, 
1910,  the  usual  order  nisi  was  passed  by  the  Orphans'  Court, 
and  on  April  1st,  1910,  the  certificate  of  the  publication  of 
the  order  nisi  for  the  prescribed  time  was  filed  in  the  Court 
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On  February  16th,  1910,  the  date  of  the  report  of  sale, 
certain  persons  alleging  themselves  to  be  the  nearest  of  kin 
of  Mary  A.  P.  Cosgrove  filed  a  caveat  against  said  exc  cutor 
in  said  C^ourt  alleging  that  the  paper  admitted  to  })robate 
was  not  the  testatrix's  will;  that  it  was  not  signed  by  her,  or 
by  anyone  in  her  presence  and  by  hor  direction ;  that  she 
did  not  know  or  understand  it^  contents,  and  that  she  wai3 
not  of  sound  mind  at  the  time  of  its  alleged  execution.  This 
was  answered  by  the  executor,  setting  up  the  ])revious  filing 
by  the  same  caveators  in  the  Circuit  (^ourt  Xo.  2  of  Balti- 
more City  of  a  bill  in  equity  against  the  said  executor  and 
the  legatees  in  said  will,  praying  for  the  constructicm  of  said 
will  and  for  a  decree  declaring  some  of  said  legacies  to  be 
invalid;  and  the  executor  claimed  that  this  was  an  election 
by  the  caveators  to  treat  said  will  as  a  valid  will,  and  was  a 
bar  to  their  right  thereafter  to  contest  its  validity. 

On  March  8th,  1910,  James  Gormley  and  ^fartha  (\)1- 
umbus,  filed  a  petition  in  said  Court  alleging  that  he  was  a 
first  cousin  and  she  a  second  cousin  of  irary  A.  P.  Cosgrove 
and  as  such  entitled  to  share  in  her  estate;  alleging  the  vari- 
ous proceedings  in  reference  to  the  will  in  question,  and  that 
these  were  without  any  notice  to  the  next  relatives  of  the 
decedent  as  required  by  (^ode.  Art.  93.  see.  836,  and  with- 
out any  effort  to  discover  whether  such  relations  existed,  and 
they  prayed  that  the  executor  be  required  to  answer,  and 
that  the  letters  testamentary  issued  to  it  be  revoked. 

On  the  following  day  the  original  petitioners  and  caveators 
filed  another  petition  alleging  that  the  facts  stated  in  the 
petition  of  James  Gonnley  and  Martha  Columbus  were  true, 
and  that  they  therefore  joined  in  it,  and  prayed  the  revoca- 
tion of  the  letters  testamentary  of  the  executor. 

On  March  16th,  1910,  both  these  petitions  were  answered 
by  the  executor  who  denied  the  right  of  the  petitioners  to 
take  such  proceedings  on  the  ground  that  it  appeared  from 
their  own  admissions  that  most  of  them  were  not  next  of 
kin,  and  that  the  requirements  of  section  336  of  Article  93 
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of  the   ('ode  had  been  fully  complied  with,   and   that  the 
Orphans'  Court  had  so  decided. 

On  March  29th,  1010,  the  purchaser  excepted  to  the  rati- 
fication of  the  sale,  on  the  ground  that  the  title  was  not  good 
and  marketable  (1)  because  of  the  pendency  of  said  caveat, 
and  (2)  because  of  the  pendency  of  the  petition  to  revoke  the 
exeeutor'8  letters  testamentary,  neither  of  which  have  been 
heard  and  determined.  The  record  contains  an  agreement 
of  counsel  that  the  exceptant  had  been  notified  that  none  of 
the  petitioners  are  willing  to  abide  by  or  consent  to  the  rati- 
fication of  the  sale  which  was  ratified  by  the  Court  on  April 
1st,  1010. 

We  have  recited  all  the  proceedings  in  their  order,  merely 
as  the  brief  history  of  the  whole  case,  but  the  only  question 
for  our  decision,  is  whether,  if  the  order  ratifying  the  sale 
be  affirmed,  the  a])])ellant  will  take  such  a  title  to  the  prop- 
erty in  question  as  would  enable  the  appellee  to  enforce  in 
equity  the  sj)ecific  j)erformance  of  his  contract  of  purchase. 
The  ap}>ellee  contends  that  he  will,  because  he  alleges  that 
both  under  the  statutes  of  this  State  and  the  express  deci- 
sions of  this  Court,  the  validity  of  the  sale  does  not  depend 
on  the  action  of  the  Orphans'  Court,  either  on  the  caveat  or 
the  subsequent  petitions  above  mentioned,  and  that  the  sale 
would  stand  even  though  the  letters  testamentarj^  of  the 
executor  be  revoked,  or  the  will  should  be  declared  invalid. 
Section  3G  of  Article  03  of  the  Code  declares  that,  '^all  acts 
done  by  any  executor  or  administrator  according  to  law,  be- 
fore any  actual  or  implied  revocation  of  his  letters,  shall  be 
valid  and  effectual,"  and  it  further  provides  in  detail  that 
any  executor  or  administrator  obtaining  letters  after  a  revo- 
cation, shall  succeed  to  all  the  rights,  and  be  subject  to  all 
the  liabilities,  of  the  executor  or  administrator  whose  letters 
shall  be  revoked,  dej)ending  upon  any  act  done  according  to 
law  by  such  executor  or  administrator  before  such  revoca- 
tion. 
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Section  341  of  Article  93  provides :  "If  the  probate  of  any 
will  or  codicil  be  taken  as  aforesaid  without  contest,  any  per- 
son, before  letters  testamentary  or  of  administration  with  a 
copy  of  the  will  shall  be  actually  granted,  may  file  a  petition 
to  the  Court  praying  that  the  case  be  again  examined  and 
heai^;  and  thereupon  the  Orphans'  Court  shall  delay  the 
granting  of  letters  until  a  decision  shall  be  had  on  the  peti- 
tion ;  and  iih  case  the  letters  shall  have  been  granted,  and  any 
person  shall  file  such  petition,  and  the  Court  on  hearing  both 
sides,  that  is  to  say,  the  petitioner  and  the  grantee  of  such 
letters,  shall  decide  against  the  probate,  the  letters  aforesaid 
shall  be  revoked,  and  the  power  of  the  party  imder  the  letters 
shall  cease;  and  the  said  will  shall  not  be  proved  in  any  other 
county,  unless  the  decision  be  reversed  on  appeal."  It  will 
be  noticed  that  the  only  condition  upon  which  the  powers  of 
the  party  under  letters  testamentary,  or  of  administration 
c.  <.  a.  here  stated  is  that  the  Orphans'  Court,  upon  the  hear- 
ing shall  decide  against  the  probate;  until  such  decision  is 
made,  the  letters  continue  in  full  force. 

Section  35  provides  that  where  administration  shall  be 
granted,  and  afterwards  a  will  is  proved,  and  letters  testa- 
mentary are  granted,  this  shall  be  deemed'  an  implied  revo- 
cation of  the  letters  of  administration  though  no  express 
<^ider  of  revocation  is  made. 

Sections  341  and  36  of  Article  93  have  received  a  settled 
construction  under  decisions  of  this  Court.  In  Muimik' 
hinjsen  v.  Magraw,  35  Md.  280,  the  will  of  Emily  W.  Magraw 
was  admitted  to  probate  in  common  form,  without  contest, 
and  letters  testamentary  were  granted  to  Howard  Munnick- 
huysen  and  Adam  R.  Magraw,  the  two  executors  name^l  in 
the  will.  Thereafter  a  caveat  was  filed  by  other  parties 
claiming  under  the  will  praying  that  the  probate  be  an- 
nulled and  the  letters  testamentary  be  revoked.  One  of  the 
executors,  Adam  R.  Magraw,  answered  and  asked  to  be  al- 
lowed to  unite  in  the  caveat  and  petition.  The  other  executor 
answered  denying  all  the  allegations.  Issues  were  framed  and 
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sent  to  the  Circuit  Court  on  March  15th,  1871,  and  on  March 
29th,  1871,  other  issues  were  prayed  by  Munnikhuysen  and 
were  refused  by  the  Court  and  he  appealed  from  both  these 
orders,  and  both  these  orders  were  reversed  on  appeal.  Sub- 
Feipu  nt  to  this  revei'sal  Adam  R.  Magraw  was  on  his  peti- 
tion apix)inted  administrator  pendente  Hie  of  Emily  W. 
!Magraw,  and  from  that  order  Minnikhuysen  appealeil.  This 
order  was  also  reversed,  Judge  Babtol  saying:  *'The  Or- 
phans' Court  seem  to  have  proceeded  upon  the  opinion  that 
the  effect  of  the  caveat  and  sending  the  issues  for  trial,  was 
to  suspend  the  operation  of  the  will,  and  the  powers  of  the 
executors  thereunder,  and  that  the  case  had  arisen  provided 
for  by  the  Code,  Article  93,  section  68  (now  sec.  67)  where- 
by the  Orphans'  Court  is  authorized,  when  the  validity  of  a 
will  is  contested,  to  apix)int  an  administrator  pending  the 
contest.  In  this  view  that  Court  was  clearly  in  error.  That 
section  applies  to  cases  where  the  will  has  not  been  adtnitte<l 
to  probate,  or  where  letters  testamentary  have  not  been 
gi'anted,  or  if  granted,  have  l)e(  n  revoke<l.  *  *  *  The  effect  of 
such  an  order  would  be  to  create  the  greatest  confusion  in 
the  administration  of  the  estate,  for  there  would  be  different 
and  opposing  parties,  both  clothed  with  the  powers  of  ad- 
ministration at  the  same  time.  The  effect  of  the  caveat  and 
the  proceedings  was  not  to  revoke  the  probate,  or  suspend 
the  powers  of  the  executors.  Thct-e  remain  to  await  the 
final  action  of  the  Orphans'  Court,  after  the  trial  and  ver- 
dict upon  the  issues." 

In  Stanley  v.  Safe  Deposit  Co,,  88  Md.  401,  sees.  327  and 

328  of  Article  93  (now  sees.  337  and  338)  were  construed 
by  the  Court,  Judge  Boyd  saying:  **Sections  327  and  328 
do  not  contemplate  a  formal  notice  such  as  a  sununons,  or 
something  in  the  nature  of  an  order  of  publication,  as  section 

329  provides  for  that  character  of  notice  in  event  of  the  other 
not  appearing  to  have  been  given,  but  they  i-efer  to  a  notice 
to  be  given  by  the  executor  or  other  person  exhibiting  the 
will  to  the  Court  for  probate,  and  {/  it  appeared  to  the  Court 


Digitized  by 


Google 


PACY  vs.  COSGROVE'S  EXECUTOR  32 1 


j£j  1  Opiniou  of  the  Court. 

that  such  reasonable  notice  was  given,  as  provided  for  in 
section  327,  it  unquestionably  had  jurisdiction  to  proceed  tu 
take  probate  of  the  will.  Having  the  jurisdiction  to  decide 
that  question,  and  having  decided  it  as  we  must  presume  it 
did  unless  we  assume  that  it  wholly  disregarded  the  express 
provisions  of  the  law,  which  we  would  not  be  justified  in 
doing,  its  decision  cannot  be  revieweil  in  the  way  now  at- 
tempted. *  *  *  It  was  never  contemplated  by  our  statute  that 
issues  could  be  allowed  on  such  a  quCvStion  as  this,  after  the 
Orphans'  Court  had,  in  the  exercise  of  its  jurisdiction,  deter- 
mined the  question,  and  while  its  order  admitting  the  will 
to  probate  remained  unrevoked.  *  *  *  When  the  sections  re- 
ferred to  say  that  if  it  shxill  appear  that  reasonable  notice  has 
been  given,  they  clearly  mean,  if  it  shall  appear  io  the  Or- 
phans' Court  to  which  the  will  is  exhibited  for  probate,  and 
it  was  never  intended  that  a  JU17  should  determine  whether 
it  so  appeared  to  the  Court."  The  appellant  has  presented  a 
strong  and  able  argument  which  we  have  read  with  care,  and 
have  examined  all  the  authorities  cited  by  him.  The  pith 
of  his  argument  is,  as  stated  in  his  brief : 

"1.  That  the  authority  or  duty  of  an  ex(cutor,  who  is  also 
the  donee  of  a  power,  to  exercise  that  power  is  entirely 
separate  and  distinct  from  his  authority  or  duty  as  executor 
of  the  estate;  2.  That  the  validity  of  an  attempted  exercise  by 
the  executor  as  donee  of  the  power  must  depend  upon  the 
validity  of  the  instrument  creating  that  power." 

Notwithstanding  the  statutory  provisicms  to  which  we  have 
referred,  and  which  are  very  broad,  these  propositions  of  the 
appellant  would  require  serious  consideration  at  our  hands 
but  for  the  fact  that  we  regard  them  as  in  conflict  with  the 
decision  of  this  Court  in  Seldner  v.  McCreary,  75  Md.  287. 
In  that  case  certain  real  estate  was  sold  by  the  executors  of 
Eva  Seldner,  deceased,  under  a  power  of  sale  given  io  them 
hy  her  tvill.  The  purchaser  alleged  that  the  title  was  defec- 
tive and  refused  to  accept  and  pay  for  the  land.     A  bill  in 
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equity  was  filed  by  the  executors  for  a  specific  performance 
of  the  contract  of  sale,  and  the  Court  below  passed  a  pro 
forma  decree  dismissing  the  bill,  which  decree  was  reversed 
on  appeal.  The  Court  in  the  course  of  the  opinion,  used  the 
following  language:  "One  of  the  objections  ui^ed  to  the 
title  is  that  as  Mrs.  Seldner's  will  was  proved  in  common 
form,  it  may  hei'eafter  be  caveated,  and  the  purchaser  would 
thus  be  involved  in  litigation.  When  the  probate  of  the  will 
was  made  and  letters  testamentary  duly  granted  the  executors 
had  as  full  powers  of  administration  as  the  law  could  under 
any  circumstances  give  them.  It  is  said  that  the  probate 
might  hereafter  be  annulled  and  the  letters  revoked.  But 
until  this  occurence  shall  take  place,  the  probate  and  grant 
of  letters  by  the  Orphans'  Court  inust  stand  and  be  effect 
ual/' 

Pausing  here  a  moment,  it  must  be  cbsened  that  that  the 
''Occurence''  of  which  the  Court  here  speaks  is  not  the  filing 
of  a  caveat,  as  the  argument  of  the  appellant  apparently  as- 
sumes, but  the  determination  of  a  caveat  filed',  by  a  judg- 
ment annulling  the  probate  and  logically  requiring  the  ex- 
press revocation  of  the  letters  testamentary.  That  this  is  the 
meaning  of  the  Court  appears  from  the  language  which  im- 
mediately followed  that  which  we  have  quoted  above,  and 
which  we  now  give:  "The  administration  of  estates  of  de- 
ceased persons  must  not  be  delayed  by  the  suggestion  of 
future  contingencies  of  this  kind.  The  powers  committed  to 
executors  in  this  solemn  form  would  be  of  no  avail,  if  they 
are  required  to  forbear  the  exercise  of  them  for  the  reason 
that  in  some  possible  future  event  they  may  be  withdrawn. 
The  business  of  the  Orphans'  Court  could  not  be  conducted 
on  such  a  basis.  The  statute  has  provided  differently  *  *  * 
Sales  drdy  made  by  an  executor  under  a  power  given  by  a 
will  xvould  be  good.  And  no  one  would  be  damnified  by  such 
sales ;  they  would  merely  effect  a  change  in  the  form  of  the 
property;  the  proceeds  of  the  sales  would  go  into  the  hands 
of  the  executor  in  the  shape  of  money.     Tn  case  of  a  revoca- 
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tion  of  his  letters,  they  would  be  turned  over  to  his  successor 
in  the  trust  of  administration  to  be  distributed  in  the  man- 
ner which  should  be  decided  by  law."  The  attention  of  tho 
Court  was  drawn  to  the  case  of  Etnmert  v.  Stouffer,  64  Md. 
543,  which  is  one  of  the  cases  chiefly  relied  on  here  by  the 
appellant,  but  it  did  not  control  or  alter  the  view  of  the 
Court,  because  as  the  Court  said:  "The  Orphans'  Court  had 
refused  probate  of  an  alleged  will  under  circumstances  which 
deprived  their  adjudication  of  all  validity."  In  that  case,  the 
Court  refused  to  compel  a  purchaser  of  real  estate  from  the 
heirs  at  law,  to  take  the  property,  because  the  proceedings 
did  not  prevent  the  will  from  being  propounded  and  probated 
in  the  future.  There  was  a  legal  presumption  arising  from 
the  propounding  of  the  will  that  it  was  a  genuine  and  opera- 
tive instrument,  and  therefore  as  the  Court  said:  '*The  will 
was  a  standing  menace  to  purchasers  and  a  warning  that  the 
title  of  the  heirs  at  law  was  liable  to  be  defeated  by  a  pro- 
bate." 

Notwithstanding  that  a  caveat  has  in  this  case  been  actu- 
ally filed  before  ratification  of  the  sale  there  is  no  presump- 
tion it  will  be  sustained.  On  the  contrary  the  presumption 
of  the  validity  of^the  will  is  not  removed  or  weakened  in 
legal  contemplation  by  the  filing  of  the  caveat.  The  exercise 
by  the  executor  of  the  power  of  sale  of  real  estate  under  a 
will,  is  as  distinctly,  **an  act  done  according  to  law,"  as  any 
other  act  which  the  executor  is  authorized  by  law  to  per- 
form, and  it  was  that  specific  act  which  the  Court  in  Seldner 
V.  McCreary,  supra,  held  to  come  within  the  true  construc- 
tion of  section  36  of  Article  93  of  the  Code. 

We  are  constrained  to  regard  that  case  as  conclusive  of  the 
present  case  and  the  order  of  the  Or]>hans'  Court  will  there- 
fore be  affirmed,  but  we  shall  direct  the  costs  to  be  allowed 
out  of  the  proceeds  of  sale. 

Order  affirmed,  costs  to  he  allowed  out  of 
the  proceeds  of  sale  in  the  hands  of 
the  executors. 
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LOriS  STANTON  vs.  CONRAD  LAPP. 

Trespass   7.   r.  /.   hy  Tenant  Against  Landlord — Interference 

with  Land  Over  Which  Tenant  Has  Right  of 

Way — E  vidence — Damages. 

A  tenant  in  actual  possession  may  maintain  trespass  q.  c.  f. 
against  his  landlord  for  an  interference  with  the  leased  prem- 
ises which  diminish  the  value  thereof  for  the  purposes  of  the 
lease. 

If  the  description  of  the  land  in  the  declaration  in  an  action  of 
trespass  is  substantially  the  same  as  that  contained  in  the 
lease,  a  mere  variance  in  form  between  the  two  descriptions  is 
immaterial,  and  the  lease  is  admissible  in  evidence. 

In  an  action  by  a  tenant  against  his  landlord  to  recover  damages 
for  the  latter's  causing  an  excavation  to  be  made  on  the 
premises  appurtenant  to  the  leased  property,  the  testimony 
of  one  of  the  workmen  who  made  the  excavation  that  the 
plaintiff  did  not  object  to  the  work  to  him  or  in  his  hearing, 
is  not  admissible  to  rebut  plaintiff's  evidence  that  he  had 
made  objection. 

When  the  question  is  as  to  the  extent  of  the  rights  of  one  tenant 
under  his  lease,  evidence  as  to  the  terms  of  another  lease  to 
another  tenant  of  adjoining  property  by  the  same  lessor  is 
not  admissible. 

In  an  action  of  trespass,  plaintiff  is  entitled  to  recover  for  the 
damages  growing  out  of  the  original  injury  which  occurred 
after  the  institution  of  suit  down  to  the  date  of  trial. 

The  fact  that  the  plaintiff  in  such  action  is  only  entitled  to  the 
use  of  certain  land  and  not  to  its  exclusive  possession  does  not 
prevent  him  from  recovering  damages  for  an  unlawful  interfer- 
ence with  his  use. 

Plaintiff  was  the  tenant  of  a  storeroom  used  as  a  saloon,  the 
lease  including  a  certain  lot  of  ground  then  used  in  connec- 
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tioii  with  the  saloon.  Defendant  became  the  owner  of  the 
property  subject  to  the  plaintiff's  lease  and  made  excavations 
on  the  lot  for  a  drain  and  for  a  building.  This  lot,  binding 
on  an  alley,  had  been  used  as  a  means  of  access  to  the  rear  of 
the  saloon  by  plaintiff's  customers,  and  the  excavation  de- 
stroyed that  use  and  reduced  the  plaintiff's  business.  Held, 
that  the  jury.were  properly  instructed  that  if  they  found  that 
by  reason  of  the  excavation  part  of  the  trade  and  customers 
of  the  plaintiff  were  prevented  from  having  access  to  plain- 
tiff's saloon  from  the  alley  over  said  lot,  and  that  by  reason 
of  such  obstruction  the  plaintiff  suffered  loss  in  his  business 
derived  through  such  access  to  his  saloon,  then  he  is  entitled 
to  recover. 

Decided  June  22nd,. 1910. 

Appeal  from  the  Circuit  Court  for  Allegany  County  (Hen- 
derson, J.). 

Plaintiff's  2nd  Prayer, — If  the  jury  find  irom  the  evidence 
that  unthin  three  years  before  the  brining  of  this  suit  by 
the  j)laintiff  the  defendant  entered  upon  and  with  picks  and 
shovels  and  force  and  arms  made  deep  and  damagin«:  excava- 
tions upon,  and  removed  soil  and  earth  from,  the  land  and 
premises  describe^l  in  the  lease  in  evidence,  and  the  declara- 
tion or  upon  and  from  any  part  of  said  land,  or  ]>re]ni8cs,  of 
which  the  jury  shall  find  the  plaintiff  was  in  possession  under 
said  lease,  and  described  in  the  declaration  and  shall  find 
that  by  reason  of  such  entry  and  excavation  by  the  defendant 
part  of  the  trade  and  customers  of  the  plaintiff  were  pre- 
vented from  having  access  to  plaintiff's  saloon  from  the  alley 
in  evidence,  over  said  premises  and  shall  further  find  that 
by  reason  of  such  obstruction  the  plaintiff  suffered  a  loss  of 
his  customary  trade  and  business  derived  through  access  to 
his  saloon  from  said  alley  of  such  trade  and  custom,  then  the 
plaintiff  is  entitled  to  recover  in  this  case.     {G ranted.) 


Digitized  by 


Google 


326  STA:XT0N  vs.  LAPP. 

Opinion  of  the  Court  [113 

The  cause  was  argued  before  Boyd^  C.  J.,  Briscok. 
Peabce^  Thomas  and  Ukner^  JJ. 

Chas.  G.  Watson,  for  the  appellant. 

David  J.  Lewis,  {or  the  appellee. 

Briscoe^  J.,  delivered  the  opinion  of  the  Court. 

This  is  an  action  of  trespass  quare  clausum  f regit  brought 
in  the  Circuit  Court  for  Allegany  County,  by  the  appellee 
against  the  appellant.  The  declaration  contains  but  one 
count,  and  it  avers,  in  substance,  that  the  defendant  broke 
into  and  entered  the  plaintiffs  close,  situate  in  the  town  of 
Frostburg,  in  Allegany  County,  and  did  great  damage  there- 
on, excavated  the  ground  appurtenant,  destroyed  the  access 
of  the  plaintiff  to  an  alley,  broke  open  the  cellar  door,  inter- 
fered with  and  damaged  the  trade,  business  and  occupation 
of  the  plaintiff,  and  other  damage  and  injury  to  the  plain- 
tifl^s  close,  then  and  there  did,  to  the  great  loss  and  damage 
of  the  plaintiff. 

The  close  is  described  as  beginning  at  a  point  on  Main 
street,  in  the  town  of  Frostburg  being  the  eastern  side  of  the 
front  of  plaintiff's  premises,  occupied  by  the  plaintiff  as  a 
saloon,  and  leased  from  the  defendant  to  the  plaintiff  and 
running  with  the  north  side  of  Main  street,  westerly  sixteen 
feet,  then  at  right  angles  with  Main  street,  by  a  straight 
line  164  feet  to  any  alley,  then  with  the  south  side  of  the 
alley,  in  an  easterly  direction  sixteen  feet  to  a  point,  then  by 
a  straight  line  to  the  point  of  beginning,  being  the  property 
leased  to  the  j)laintiff  by  the  defendant,  and  being  a  part  of 
the  property  described  in  a  deed  to  the  defendant  from  O. 
J.  Moat,  dated  October  30,  1907,  and  recorded  in  one  of  the 
land  Records  of  Allegany  County. 

The  appellant,  as  defendant,  pleaded  to  the  declaration, 
that  he  did  not  commit  the  wrongs  alleged,  and  upon  trial. 
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the  verdict  and  judgment  being  for  the  plaintiff,  the  defend- 
ant has  appealed. 

The  record  contains  four  bills  of  exception  reserved  by  the 
defendant  to  the  rulings  of  the  Court,  in  the  course  of  the 
trial.  Three  of  these  relate  to  rulings  upon  questions  as  to 
the  admissibility  of  evidence  and  the  fourth  as  to  the  rulings 
upon  the  prayers.  These  will  be  considered  in  their  order, 
in  the  record. 

The  location  of  the  premises  and  the  locus  in  quo  of  the 
trespass  are  suflSciently  set  out  in  the  averments  of  the 
declaration,  and  as  described  in  a  lease  dated  the  4th  day 
of  May,  1903,  from  one  Orville  J.  Moat,  of  Washington,  D. 
(^  the  predecessor  in  title  of  the  appellant,  of  the  property 
in  dispute,  to  one  Roberdeau  Annan  of  Frostburg,  Md.,  ^^for 
the  full  term  of  five  years,  beginning  at  and  upon  the  expira- 
tion of  the  existing  lease  from  Moat  to  one  John  Bradbum, 
(which  has  yet  about  two  years  to  run)." 

This  lease,  on  the  10th  day  of  November,  1905,  was  for 
a  valuable  consideration,  assigned  and  transferred  by  Annan 
to  the  appellee,  upon  the  terms  mentioned  in  the  lease,  and 
he  was  in  the  actual  possession  of  the  property,  "at  the  time  of 
the  allied  trespass,  and  at  the  date  of  the  trial. 

The  property  is  described  in  the  lease  as  "all  that  store 
room,  in  Moat's  Opera  House  Building,  in  Frostburg,  now 
used,  by  John  Bradburn,  as  a  saloon,  including  all  portions 
of  the  Opera  House  lot  and  premises  now  used*  in  connection 
with  the  saloon."  It  appears  that  the  Opera  House  property 
fronts  on  Main  street,  in  Frostburg,  and  is  divided  into  a 
number  of  tenement  rooms,  two  of  which  are  used  as  saloons, 
and  one  of  these  is  the  saloon  property  in  question. 

The  appellant  sometime  in  the  year  1907,  purchased  this 
"Opera  House  property"  from  the  lessor.  Moat,  subject  to 
the  Annan-Lapp  lease  and  thereafter  the  appellee  being  in 
possession,  imder  the  lease,  paid  the  monthly  rent  to  the  ap- 
pellant, which  was  accepted  by  him,  as  the  owner  of  the 
property. 
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At  the  trial  of  the  case,  there  was  evidence  tending  to  show 
that  the  appellant,  after  he  became  the  owner  of  the  property, 
in  the  year  1907,  entered  upon  the  lot,  covered  by  the  lease, 
without  the  appellee's  permission  and  excavated  it  in  the 
rear  of  the  appellee's  saloon  bounded  by  an  alley  for  a  drain 
and  a  building.  That  these  excavations  rendered  access  and 
approach  to  the  saloon  from  the  alley  and  rear  of  the  build- 
ing very  dangerous  for  use,  to  the  extent  that  the  trade  of 
the  appellee  from  the  rear  of  the  building  from  the  alley  was 
practically  destroyed,  and  the  appellee's  business  was  thereby 
largely  reduced. 

The  evidence  also  tended  to  show  that  the  plaintiff  had  ob- 
jected to  these  excavations  as  an  injury  to  his  business  Al 
to  his  right  of  possession,  but  that  the  defendant  replied,  that 
"I  own  the  place  now,  and  can  do  what  I  please  with  it." 
And  when  plaintiff  said,  he  would  go  to  see  a  lawyer,  de- 
fendant states :  "Well  go.  I  don't  think,  it  will  do  vou  any 
good." 

The  witness,  Annan,  testified,  that  the  saloon  building 
and  the  lot  in  the  rear  upon  which  the  alleged  trespass  was 
coiinnitted,  were  the  same  actually  used  by  Bradbnm,  the 
former  tenant  and  that  he  had  used  the  lot  in  the  rear  of 
the  saloon  as  a  means  of  access  to  and  from  the  saloon  over 
the  lot  in  the  rear  thereof  to  the  back  alley  and  that  Brad- 
burn  had  exercised  these  rights. 

The  witness,  Gilbert,  testified  that  he  was  familiar  with 
the  conditions  of  the  ])remises  and  the  uses  thereof,  the  lot 
included,  when  Bradburn  occupied  the*  saloon,  and  that  Brad- 
bum  used  the  rear  lot  of  plaintiff's  premises  for  coal  pur- 
poses, closets,  th(n*e  being  no  inside  closets,  and  that  a  large 
part  of  Bradburn's  trade  came  over  the  lot  subsequently 
excavated,  and  that  this  trade  continued  to  come  to  said 
saloon  after  the  plaintiff  began  business  there,  but  was  j)re- 
vented  from  so  coming  by  the  excavations,  which  excavated 
conditions  still  continued  up  until  the  trial  of  the  case.  He 
further  testified,  that  when  the  defendant  acquired  the  owner- 
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ship  of  the  property  from  Moat,  subject  to  the  lease  to  Amian 
and  Lapp,  the  defendant  in  the  fall  of  1907,  excavated  a 
large  drain  in  the  rear  of  the  Lapp  place  which  prevented 
access  to  the  claret  from  the  saloon,  and  also  prevented  ac- 
cess to  the  saloon  from  the  rear  of  the  lot ;  and  that  in  the 
following  April  of  1908,  defendant  made  other  excavations 
for  a  cellar  and  foundation  about  five  feet  in  depth  near  to 
the  building  and  extending  about  the  whole  width  of  the 
part  claimed  in  the  declaration,  embracing  nearly  the  entire 
rear  lot  of  plaintiff,  which  latter  excavations  remained  up 
until  the  time  of  trial. 

The  plaintiff  testified,  that  previous  to  the  lease  from 
Annan  he  occupied  the  next  adjoining  business  room  as  a 
saloon,  and  retained  its  possession  until  May,  1908,  paying 
rent  therefor  to  defendant,  that  he  rented  the  premises  as 
stated  in  the  lease  from  Annan,  and  paid  the  rent  therefor 
to  the  defendant,  monthly  up  until  the  time  of  trial,  showing 
the  receipts  therefor  to  the  jury,  that  Bradbum  occupied 
the  premises  involved  in  this  suit  for  five  years  before  plain- 
tiff acquired  them,  conducting  therein  a  saloon,  and  used  in 
connection  therewith  the  clofet.  coal  house,  and  the  rear  lot 
running  back  to  the  rear  alley  or  street,  from  the  premises, 
and  used  a  private  way  leading  from  the  side  door  of  the 
saloon  to  get  back ;  that  farmers  and  others  came  to  his  saloon 
by  way  of  said  rear  alley  over  the  lot  in  the  rear  of  his  place 
as  they  also  did  when  Bradbum  occupied  the  premises, 
placing  their  teams  and  wagons  on  rear  lot  back  of  whole 
building,  while  they  patronized  his  place  of  business,  and 
did  other  business  in  the  town  of  Prostburg;  that  most  of 
Bradbum's  trade  had  come  from  said  rear  street  over  the 
rear  lot,  and  that  most  of  plaintiff's  trade  also  had  reached 
him  in  that  way.  Plaintiff  testified  that  in  fall  of  1907  de- 
fendant having  bought  the  property,  which  embraced  two 
'tenements  to  the  east  of  plaintiff's  tenement  and  one  to  the 
west,  proceeded  to  excavate  a  large  drain  in  the  rear  of  the 
saloon,  and  left  it  open,  and  in  April,  1908,  defendant  qx- 
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cavated  nearly  the  whole  of  plaintiflF's  rear  lot  as  if  for  the 
purpose  of  a  large  building;  that  the  drain  excavated  in  the 
fall  of  1907  cut  off  access  to  plaintiff's  place  from  said  rear 
street,  and  from  his  saloon  to  the  closet,  and  that  several 
parties  fell  in  the  drain,  and  that  the  excavation  of  the  lot  in 
the  rear  cut  off  all  access  of  his  patrons  to  his  place  from 
such  rear  alley,  and  also  prevented  him  from  reaching  his 
coal  house  in  the  rear;  that  after  the  excavation  of  said 
drains  and  the  excavation  of  said  lot,  his  business  as  a  result 
of  the  loss  of  his  trade  from  the  rear  alley,  fell  off  from  forty 
to  sixty  per  cent,  in  the  months  succeeding  the  excavation, 
which  loss  of  business  from  such  causes  continued  up  to  the 
time  of  trial ;  that  l)efore  the  excavations  plaintiff's  business 
amounted  to  from  $400.00  to  $600.00  per  month ;  (f  which 
from  forty  to  fifty  per  cent,  was  net  profit. 

The  witness  Bradbum,  who  had  occupied  the  saloon  prior 
to  the  plaintiff,  testified  that  he  used  the  lot  in  the  rear 
thereof  as  a  part  of  his  tenancy  and  used"  the  side  door  to  a 
private  alley ;  that  the  most  of  his  trade  came  from  the  rear 
alley  over  the  lot,  where  farmers  would  place  their  teams, 
and  wagons  while  they  patronized  him ;  that  he  saw  the  ex- 
cavated conditions  of  the  premises  during  Lapp's  tenancy, 
and  that  the  excavations  cut  off  all  such  trade,  and  that  wit- 
ness would  not  pay  one-third  as  much  rent  for  the  premises 
with  access  from  the  rear  alley  cut  off  as  he  woxdd  with  ac- 
cess as  he  enjoyed  and  used  it  during  his  tenancy. 

The  plaintiff's  testimony  was  further  corroborated  by  the 
testimony  of  the  witnesses  Betz  and  Griffith,  who  further 
testified,  that  the  coal  could  only  be  brought  to  the  place 
from  the  rear  alley,  and  that  the  excavations  had  completely 
cut  off  access  to  plaintiff's  place  from  the  rear  streets,  and 
such  excavations  continued  unremedied  to  the  time  of  the 
trial.  There  was  other  evidence,  tending  to  establish  and 
to  make  out  the  plaintiff's  case. 

The  testimony  on  the  part  of  the  defendant,  was  to  the 
effect,  that  the  drain  or  ditch  was  dug  by  the  defendant  on 
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the  sixteen  foot  lot  claimed  by  the  plaintiff  up  to  an  opening 
in  the  cellar  wall,  under  the  room  occupied  by  the  plaintiff 
for  the  purpose  of  letting  out  the  water  in  the  cellar,  which 
had  been  turned  there  by  the  plaintiff  and  which  ran  on 
and  over  the  other  property  of  the  defendant ;  that  the  water 
flooded  the  room  where  the  steam  heating  plant  was  located 
and  rendered  it  useless,  and  that  a  passage  way  was  put 
across  the  opening  to  the  closets  in  rear  of  the  building. 
That  a  part  of  the  lot  was  excavated  for  the  2)urpose  of  erect- 
ing a  building  within  six  (C)  feet  of  the  same  building,  but 
a  six  foot  passage  way  was  left  back  of  the  building.  That 
the  loss  of  the  plaintiff's  back  door  or  country  trade  was  not 
by  reason  of  the  excavations,  but  was  due  to  the  depression 
of  business  and  other  local  causes.  The  defendant's  evi- 
dence, as  stated  above,  appears  to  have  been  corroborated  in 
part  by  the  witness  Fresh,  a  clerk  in  the  defendant's  store. 
There  was  also  evidence  tending  to  show,  that  the  excava- 
tions did  not  cut  off  or  interfere  with  the  plaintiff's  ingress 
and  egress,  to  and  from  the  saloon,  and  the  defendant  denied 
that  the  plaintiff  had  objected  to  the  work,  until  after  it  was 
finished. 

It  is  thus  seen,  that  the  testimony  on  the  part  of  the  plain- 
tiff and  defendant,  was,  as  is  usual  in  such  cases,  conflicting 
and  contradictory  and  it  need  not  be  further  stated. 

Upon  the  defendant's  own  theory,  the  case  was  one  to  be 
submitted  to  the  jury,  upon  proper  instructions  and  unless 
there  was  reversible  error,  in  the  rulings  of  the  Court,  the 
judgment  cannot  be  disturbed. 

As  we  have  stated  the  material  facts  somewhat  in  detail, 
we  will  now  consider  the  questions  of  law  raised,  on  the 
record. 

The  first  exception  was  taken  to  the  action  of  the  Court,  in 
overruling  the  defendant's  objection,  to  the  admission  in 
evidence  of  the  lease  from  Moat  to  Annan,  and  the  transfer 
of  the  lease  from  Annan  to  the  plaintiff,  dated  the  10th  day 
of  November,  1905.     This  assignment  is  as  follows: 
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"For  one  dollar  and  other  valuable  considerations  I  hereby 
assign  and  transfer  the  above  lease  to  Conrad  A.  Lapp,  at  the 
same  terms  mentioned  in  the  lease.  It  is  further  agreed  that  the 
said  Lapp  will  not  nor  cannot  transfer  this  assigned  lease  to  any 
other  person  or  persons  without  the  written  consent  of  the  said 
Annan. 

Witness  our  hands  and  seals,  this  10th  day  of  Nov.,  1905. 
Witness:  R.  Annan. 

OijnBkall." 

The  iloat-Aniian  kase  was  dated,  4th  day  of  May,  1903, 
and  wa8  to  **Robcrdeau  Annan,  his  executors,  administrators 
and  assigns  for  all  that  store  room  in  Moat's  Oj)era  House 
Building,  in  Frostburg,  ^fd.,  now  used  by  John  Bradburn, 
as  a  saloon,  including  all  pari  ions  of  the  Opera  House  lot  and 
premises  now  used  in  connection  with  tlie  saloon  for  the  full 
term  of  five  years,  beginning  at  and  upon  the  expiration  of 
the  existing  lease  from  Moat  to  Bradburn  (which  had  yet 
ab(mt  two  years  to  run)  and  for  the  sum  of  four  hundred 
and  eighty  dollars  per  annum,  payable  in  instalments  of 
forty  dollars  each,  on  the  last  days  of  each  month,  account- 
ing from  the  end  of  one  month  from  the  time  when  Annan 
shall  take  possession  under  this  lease." 

The  substantial  cause  of  action  and  the  grievance  com- 
plained of,  was  injury  to  the  plaintiff's  possession,  and  the 
suit  was  for  the  purpose  of  recovering  damages  for  the  tres- 
passes. The  lease  was  therefore,  clearly  competent  evidence 
to  establish  and  define  the  plaintiff's  right'  to  the  possession 
of  the  premises  in  question.  Tt  is  the  settled  law  in  thi«. 
State,  that  anyone  who  is  in  actual  and  exclusive  j)ossession 
of  real  estate  or  chattels  real  at  the  time  of  the  trespass, 
though  his  occupancy  be  limited  and  teuiporary,  and  though 
he  has  no  title  whatever,  may  maintain  trespass  quarc 
clausum  fregit,  against  any  wrongdoer,  or  against  anyone 
who  has  not  title  himself  or  authority  from  the  real  owner. 
New  Windsor  v.  Stocksdnle,  05  Md.  208;  Storr  v.  James, 
84  Md.  280. 
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In  24  Cyc.  1072,  it  is  said,  the  lessor  is  answerable  in  dam- 
ages to  his  lessee,  for  injuries  to  the  premises  which  prevent 
his  use  or  occupation  or  diminish  the  value  thereof  for  the 
purposes  of  the  lease  where  such  injuries  arise  from  the 
culpable  negligence  or  deliberate  act  of  the  lessor. 

There  was  no  substantial  variance  between  the  description 
of  the  premises,  the  lociis  in  quo,  set  out  in  the  declaration 
and  the  lease  offered  in  evidence  or  any  such  defect  in  the 
assignment  of  the  lease,  to  require  the  rejection  of  them  as 
evidence,  in  the  case.  A  mere  variance  in  form  or  in  mat- 
ter immaterial  between  the  allegation  and  the  proof,  if  the 
substance  of  the  issue  is  proved,  will  not  be  regarded.  The 
averments  of  the  declaration  in  this  case,  are  broad  enough 
to  cover  any  damage  caused  by  the  trespass  or  the  unlawful 
invasion  of  the  plaintiff's  rights  to  the  premises  if  sustained 
by  proof.  Herbert  v.  Pue,  72  Md.  311 ;  Ryan  v.  Gross,  68 
Md.  377;  24  Cyc.  929;  Keeley  Brewing  Co.  v.  Mason.,  102 
111.  App.  381. 

The  case  of  McNamee  v.  Minke,  49  Md.  122,  relied  upon 
by  the  appellant,  rests  upon  an  entirely  different  principle. 
Minke's  case  was  an  action  on  the  case  for  a  malicious  prose- 
cution of  an  ejectment  suit  where  the  action  related  to  and 
was  founded  upon  a  record,  as  a  ncct*ssary  inducement  to  the 
plaintiff's  right,  which  he  was  required  to  describe  and  set 
forth  in  his  declaration.  There  was  a  discrepancy  between 
the  record  offered  in  evidence  and  a  material  allegation  set 
forth  in  the  declaration,  and  the  Court  held  in  that  case,  that 
the  variance  was  fatal,  because  the  record  failed  to  support  a 
most  material  allegation  in  the  declaration,  and  that  the 
record  was  inadmissible.  It  further  held,  where  a  record  or 
other  document  is  described  in  the  declaration  and  there  be 
any  variance  between  the  document  produced  and  that  do- 
scribed  in  pleading,  the  document  will  be  rejected.  It  is 
laid  down  as  established,  that  every  part  of  a  written  docu- 
ment stated  in  pleading  is  descriptive  and  material  to  be 
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proved  as  alleged.     1  Chii.  PL  400;  1  Grcenleaf  Evidence, 
sees.  58-71;  2  Greenleaf  Evidence,  sees.  11  and  12. 

The  ruling  in  the  case  at  bar  on  this  exception,  was  there- 
fore clearly  right,  because  the  evidence  tended  to  prove  the 
issue  and  to  establish  the  character  and  extent  of  the  plain- 
tiff's possession. 

Mr.  Poe,  in  his  work  on  Pleading,  sec.  245,  says:  "Where 
the  plaintiff  is  actually  in  possession  in  person  or  by  his 
agents  or  servants,  but  without  title,  as  for  example  under  a 
void  or  parol  lease,  and  the  defendant  is  a  mere  wrongdoer, 
entering  without  right,  the  bare  possession  is  sufficient  to 
sustain  the  action." 

There  was  no  error  in  the  ruling  of  the  Court,  in  the  sec- 
ond exception.     This  exception  was  taken  to  the  refusal  of 
the  Court  to  permit  the  witness  Lammert,  who  had  worked 
on  the  excavation  to  testify  in  rebuttal  *Hhat  the  plaintiff 
had  made  no  objections  to  him  or  in  his  hearing  to  the  exca- 
vation."    This  evidence,  we  think,  was  inadmissible  because 
it  was  clearly  not  proper  rebutting  testimony,  and  was  also 
wholly  collateral  and  irrelevant  to  the  real  issue  on  trial  in 
the  case.     Whether  the  appellee  made  any  objection  to  the 
witness  or  to  another,  could  not  legally  affect  the  issue  on 
trial.    It  was  not  in  rebuttal  of  the  ])laintiff's  testimony  that 
he  had  objected  and  protested  to  the  defendant,  excavating 
the  lot,  nor  did  it  tend  to  rebut  the  evidence  of  the  appellee 
that  he  had  made  objections  to  the  excavations  of  the  lot, 
during  the  progress  of  the  work,  "but  he  could  not  remember 
to  whom."    It  would  not  follow,  even  if  the  appellee  had  not 
objected  to  the  excavation  in  the  presence  of  the  witness  that 
he  had  made  no  objection  to  others,  to  the  doing  of  the  work 
that  caused  the  damage.     The  introduction  of  this  character 
of  testimony  would  certainly  be  a  departure  from  the  estab- 
lished practice,  in  this  State,  and  would  tend  to  mislead  the 
minds  of  the  jury  from  the  real  issue  in  the  case.     Lal'c 
Roland  By.  Co.  v.  Weir,  86  Md.  273;  Slinghiff  v.  Builders 
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Supply  Co.,  89  Md.  557;  City  Pass.  Ry.  Co.  v.  Tanner,  90 
Md.  320. 

The  objection  to  the  iutroduction  in  evidence  of  the  lease 
from  O.  J.  Moat  to  John  Bradbum,  set  out  in  the  record 
and  presented  by  the  third  exception  was  properly  sustained. 

The  Bradbum  lease  was  a  different  lease,  and  simply 
leased  or  rented  one  room  at  the  monthly  rental  of  thirty 
dollars  per  month,  for  the  term  of  one  year,  with  the  privi- 
lege of  five  years  from  the  first  day  of  May,  1900,  whereas 
the  lease  in  question  from  Moat  to  Annan  and  assigned  to 
the  plaintiff,  leased  all  that  store  room,  now  used  by  John 
Bradbum  as  a  saloon,  including,  in  addition  all  portions  of 
the  Opera  House  lot  and  premises  now  used  in  connection 
with  the  saloon  for  the  term  of  five  years,  for  the  sum  of 
four  hundred  and  eighty  dollars  per  annum,  payable  in  in- 
stallments of  forty  dollars  per  month,  on  the  last  day  of  each 
month.  We  do  not  see  in  what  way,  the  defendant  was  in- 
jured by  the  rejection  of  the  Bradbum  lease,  as  it  did  not 
provide  for  the  use  of  the  Opera  House  lot  contained  in  the 
Annan  lease,  and  this  lease  could  in  no  way  shed  any  light 
upon  a  trespass  to  a  lot,  the  locus  in  quo,  not  contained  in  it. 

The  fourth  and  last  exception  brings  up  for  review  the 
several  instructions  of  the  Court.  Two  prayers  were  granted 
on  behalf  of  the  plaintiff,  and  three  for  the  defendant.  The 
plaintiff's  first  prayer  appears  to  have  been  abandoned  and 
the  defendant's  first,  third  and  fourth  prayers  were  rejected, 
and  the  fifth  and  sixth  prayers  were  granted,  with  modifica- 
tions by  the  Court.  This  exception  then  embraces  objec- 
tions, to  the  granting  of  the  plaintiff's  prayers  and  to  the 
modification  and  rejection  of  the  defendant's  prayers. 

Before  passing  upon  this  exception  we  deem  it  proper  to 
remark,  that  the  several  prayers  do  not  appear  to  have  been 
properly  included  in  the  bill  of  exception,  signed  by  the 
Judge  of  the  Circuit  Court  for  Allegany  County,  who 
heard  the  case,  but  to  have  been  subsequently  inserted  in  the 
record.     They  are  however  referred  to  in  the  exception  by 
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number  but  not  set  out  and  included  therein.  No  point  or 
objection  appears  to  have  been  made  by  the  coimsel,  at  the 
hearing  or  in  their  briefs,  as  to  this  manner  of  bringing  uj) 
the  prayers  as  contained  in  this  record  for  the  consideration 
of  the  Court,  but  we  must  not  be  considered,  by  this  opinion, 
as  sanctioning  a  departure  from  the  well  established  prac- 
tice, as  directed  by  the  rules  of  this  Court,  that  the  prayers 
must  be  set  out  in  the  exception  or  properly  certified  to  by 
the  Judge. 

The  instructions  granted  at  the  instance  of  the  plaintiff 
were  clearly  right.  No  valid  objection  has  been  urged  to  the 
plaintiff's  second  prayer,  and  we  do  not  understand  that  its 
correctness  is  seriously  challenged  here. 

The  plaintiff's  third  prayer  and  the  modification  of  the 
defendant's  sixth  prayer,  by  the  insertion  of  the  words  *'up 
to  the  time  of  trial,"  in  the  place  of  the  words,  "up  to  the 
time  of  bringing  this  suit"  have  been  approved  and  are  sup- 
ported by  a  number  of  decisions  of  this  Court.  Aberdeen 
'  V.  Bradford,  94  Md.  670 ;  Evans  v.  Murphy,  87  Md.  498. 

In  Frostburg  v.  Duffy,  70  Md.  47,  this  Court  said,  dam- 
ages arising  subsequent  to  the  action  may  be  taken  into  con- 
sideration, where  they  are  the  natural  and  necessary  result 
of  the  acts  complained  of. 

In  City  of  Baltimore  v.  Merryman,  80  ild.  594,  the  Court 
held,  that  the  plaintiff  was  entitled  to  recover  for  any  dam- 
ages she  suffered  even  after  the  suit,  if  they  were  the  natural 
and  necessary  results  of  the  acts  done  prior  thereto. 

In  Comer  v.  Mackintosh,  48  Md.  374,  it  is  said,  the  au- 
thorities are  uniform  and  clear  in  maintaining  the  princi- 
ple, that  the  natural  results  of  a  wrongful  act  are  understood 
to  include  all  the  damage  to  the  plaintiff  of  which  such  act 
was  the  efficient  cause,  though  in  ])oint  of  time  the  damage 
did  not  occur  until  sometime  after  the  act  done.  The  proof 
of  actual  damages  may  extend  to  all  facts  which  occur  and 
grow  out  of  the  original  injury  even  down  to  the  day  of 
verdict,  the  exception  to  this  rule  excluding  only  such  facts 
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as  not  only  happened  since  the  institution  of  the  action  but 
which  furnish  of  themselves  sufficient  ground  for  a  distinct 
suit. 

There  was  no  error,  in  the  modification  of  the  defendant's 
fifth  prayer,  by  inserting  therein  the  words  "ground  back  of 
said  Opera  House,"  so  as  to  make  the  prayer  read,  the  plain- 
tiff is  not  entitled  to  recover  any  damages  resulting  from  the 
closing  of  any  part  of  said  ground  back  of  said  Opera  House 
building  to  him  or  his  patrons  except  that  part  described  in 
the  declaration. 

The  defendant's  first  prayer  was  a  demurrer  to  the  evi- 
dence, and  was  properly  rejected. 

Nor  do  we  find  any  error,  in  the  rejection  of  the  defend- 
ant's third  and  fourth  prayers  which  asserted  the  proposi- 
tion that  before  the  jury  could  find  for  the  plaintiff,  they 
must  find  that  the  plaintiff  had  exclusive  use,  of  the  ground 
described  in  the  declaration,  and  that  the  defendant  entered 
thereon  and  did  the  plaintiff  substantial  injury. 

No  authority  has  been  cited  for  such  a  legal  proposition, 
and  we  hardly  think  any  can  be  found.  In  B.  &  0,  R.  R. 
Co,  V.  Boyd,  67  Md.  32,  it  was  said,  in*an  action  of  trespass 
quare  clausum  f regit,  it  is  not  necessary  in  order  to  entitle 
the  plaintiff  to  a  verdict  that  he  should  have  given  affirmative 
proof  that  he  had  sustained  any  particular  amount  of  dam- 
ages, for  every  unauthorized  entry  upon  the  land  of  another 
is  a  trespass  and  whether  the  owner  suffer  substantial  in- 
jury or  not,  he  at  least  sustains  a  legal  injury  which  entitles 
him  to  a  verdict  for  some  damages.  And  in  Miller  v.  Miller, 
41  Md.  623,  it  was  said,  a  plea  that  at  the  time  of  the  al- 
leged trespass,  the  plaintiff  had  not  exclusive  possession  of 
the  premises  was  bad,  and  it  was  so  held. 

What  we  have  said  disposes  of  the  case  and  it  follows  the 
judgment  appealed  from  must  be  affirmed. 

Jvrlg^ne'^'t  affirmed  with  costs. 
VOL,.  113  22 
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JOHN  PARKS,  JR.,  vs,  THE  STATE  OF  MARYLAND. 

Appeal — Exception  Failing  to  Show  Result  of  RiUing  of  Trial 
Court — Evidence  to  Discredit  Witness. 

A.  and  B.  were  jointly  indicted  for  a  crime.  A  severance  in  the 
trial  was  f;ranted,  and  A.  was  found  guilty.  When  B.  was 
put  on  trial,  the  same  jurors  were  called  who  had  found  A. 
guilty,  whereupon  B.  objected  to  their  competency,  but  the 
trial  Court  overruled  the  objection  and  put  the  jurors  upon 
their  voir  dire,  to  which  ruling  B.  excepted.  The  record  does 
not  show  that  any  of  these  jurors  were  on  the  panel  that  aft- 
erwards tried  and  convicted  B.  Held,  that,  if  it  be  assumed 
that  these  jurors  should  not  be  called,  yet,  since  it  does  not 
appear  that  any  of  them  were  accepted  and  served  as  jurors 
on  the  trial  of  B.,  he  has  not  shown  that  he  was  injured  by 
the  ruling  of  the  trial  Court. 

When  the  prosecuting  witness  testifies  that  A.  knocked  him 
down  and  held  bin?  while  B.  robbed  him  of  money,  a  letter 
previously  written  by  the  witness  stating  that  he  could  not  say 
positively  which  of  the  two  men  knocked  him  down,  is  ad- 
missible in  evidence  for  the  purpose  of  discrediting  his  testi- 
mony. 

Decided  June  22nd,  WW. 

Appeal    from    the    Circuit    Court   for    Worcester   County 
(Holland,  J.). 

The    cause    was    argued    before    Rovd,    C.    J.,    Pearce, 
RuRKE.  Thomas,  Pattison  and  Urner.  JJ. 

John  II.  Handy,  for  the  appellant. 

Imar.  Lohe  Strans,  Attorneij-General,  for  the  appellee. 
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Bi'RKK,  J.,  delivered  the  opinion  of  the  Court. 
On  October  30,  1908,  John  Parks,  Jr.,  and  John  Davis 
were  jointly  indicted  by  the  Grand  Jury  of  Worcester  Coun- 
ty for  the  crime  of  robbery.  A  severance  was  granted,  and 
Davis  was  tried  by  a  jury  and  convicted. '  The  appellant 
was  subsequently  tried,  convicted  and  sentenced  to  be  con- 
fined in  the  ilaryland  Penitentiary  for  the  term  of  three 
years. 

The  record  before  us  contains  two  bills  of  exception.  The 
first  seems  to  relate  to  the  competency  of  the  jurors  selected 
to  try  the  case,  and  the  second  relates  to  the  refusal  of  the 
Court  to  admit  certain  evidence.  The  record  shows  that 
the  jurors,  who  had  tried  the  ease  of  Davis  were  called. 
Whereupon  counsel  for  the  accused  objected  to  the  comjx?- 
tency  of  any  of  the  jurors  who  had  tried  and  convicted  Davis 
to  sit  as  jurors  in  the  trial  of  the  api)ellant,  upon  the  ground 
that  they  were  wholly  disqualified  having  tried  and  con- 
victed Davis  for  the  same  offense  for  which  the  appellant 
was  with  him  jointly  indicted.  After  this  objection  had  been 
made,  the  record  contains  this  statement :  *'But  the  Court 
overruled  the  said  objection,  and  put  the  said  jurymen  Avho 
had  found  Davis  'guilty'  one  after  another  upon  their  voir 
duo.  To  which  ruling  and  decision  the  prisoner  excepted, 
etc." 

The  record  does  not  show  what  was  the  result  of  the  exam- 
ination of  the  jurors,  nor  does  it  show  that  any  of  those  ob- 
je^cted  to  were  accepted  or  sat  in  the  trial  of  the  (?ase.  If  it 
be  conceded  that  it  was  error  in  the  Court  to  have  examined 
them  ui>on  their  voir-  dire,  it  is  not  shown  for  the  reason 
stated,  that  any  harm  was  thereby  done  the  appellant.  It 
may  well  be  that  each  of  said  jurors  disqualified  himself 
\\\^m  his  examination.  If  such  in  fact  were  not  the  case,  and 
if  any  of  those  who  were  objected  to  did  sit  in  the  trial  of  the 
appellant  the  record  does  not  show  it,  and  therefore,  the  ques- 
tion intended  to  be  raised  is  not  before  us,  as  it  does  not  a]> 
pear  by  the  record  to  have  been  decided  by  the  lower  Court* 
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There  was  serious  error  in  the  ruling  in  the  second  ex- 
ception. The  prosecuting  witness,  Edward  Mullen,  who  ap- 
pears to  have  been  the  only  witness  produced  on  the  part  of 
the  State,  testified  that  John  Parks,  Jr.,  and  John  Davis 
decoyed  him  into  a  lonely  place,  and  that  Parks  struck  him 
a  heavy  blow  on  the  head  from  behind,  and  felled  him,  and 
held  him  whilst  Davis  went  through  his  clothes  and  robbed 
him  of  his  money,  and  that  these  two  pulled  him  into  the  ad- 
jacent woods  and  left  him.  On  cross-examination  Mullen 
was  shown  a  letter  dated  October  25th,  1909,  addressed  to 
William  F.  Johnson,  who  was  then  the  State's  Attorney  for 
Worcester  County,  and  was  asked  if  he  had  written  that 
letter.  He  said  he  had,  and  that  the  signature  thereto  was 
his. 

The  letter  was  as  follows:  "Pocomoke  City,  10/25,  1909. 
Mr.  William  F.  Johnson.  My  dear  sir:  Pending  ray  case 
against  John  Parks  and  John  Davis  I  wish  to  say  while  I 
was  hurt  very  badly  by  one  of  them  I  cannot  say  positively 
which  one  did  it,  and  to  save  me  further  expense  as  I  know 
it  will  be  without  any  eflFect  I  wish  to  cancel  the  case  with- 
out any  further  procedure.  Y<mrs  tnily,  Edward  F.  ^lullen. 
Witness  E.  S.  Hargis." 

The  Court  upon  the  objection  of  the  State  refused  to  al- 
low the  defense,  to  introduce  this  letter  in  evidence.  The 
State  was  relying  wholly  upon  the  testimony  of  Mullen  for 
conviction,  and  it  was  the  right  of  the  accused  to  offer  any 
proper  evidence  to  discredit,  or  weaken  his  testimony.  One 
of  the  most  usual  ways  of  impeaching  the  credit  of  a  witness 
is  to  show  that  he  has  made  statements  inconsistent  with  his 
testimony  at  the  trial.  The  familiar  rule  is  stated  by  Mr. 
Greenleaf  on  Evidence,  1  vol.,  sec.  462,  to  be  that  "the 
credit  of  a  witness  may  also  be  impeached  by  proof  that  he 
has  made  statements  out  of  Coiirt  contrary  to  what  he  has 
testified  at  the  trial/' 

The  statement  contained  in  the  letter  that  he  did  not 
know  who  hurt  him  is  directly  in  conflict  with  his  testimony 
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that  Parks  struck  him  a  heavy  blow  ou  the  head  and  felled 
him,  etc.  The  letter  should  have  been  put  in  evidence,  and 
u})on  re-examination  the  State  would  have  been  at  liberty  to 
explain  to  the  jury  the  circumstances  imder  which  it  was 
written. 

For  the  error  committed  in  refusing  to  permit  this  letter 
to  be  read  in  evidence,  the  judgment  umst  be  reversed  and  a 
new  trial  awarded. 

Judgment  reversed  and.  a  new  trial  awarded. 


LEVI  B.  PHILLIPS  vs,  T.  SAXGSTOX  TXSLEY, 
TRUSTEE. 

Religious  Corporations — Diversion  of  Land  Granted  for  a 
Chapel    to    Other    Uses — Reverter — Adverse    Posses- 
sion — MarJcetahle  Title — Deed  of  Religious  Cor- 
poration Signed  hy  Its   Trustees — Seal 
of  Corporation, 

If  land,  which  was  granted  to  a  religious  corporation  to  be  used 
for  a  designated  purpos?,  is  used  by  the  corporation  for  a 
different  purpose,  the  title  reverts  to  the  grantor  or  his  heirs, 
but  the  Statute  of  Limitations  begins  to  run  against  them 
from  the  time  the  land  began  to  be  used  in  contravention  of 
the  grant,  and  the  possession  by  the  corporation  of  the  land  so 
used  for  the  statutory  period  creates  a  new  title  by  adverse 
possession. 

A  corporation  may  adopt  any  seal,  and  when  a  church  corpora- 
tion makes  a  conveyance  of  its  land,  seals  being  attached  to 
the  signatures  of  each  trustee,  these  will  be  treated  as  consti- 
tuting the  corporate  seal. 

In  1800,  M.  conveyed  certain  land  to  trustees  to  be  used  as  a 
chapel  for  a  designated  religious  society.     In  1812,  the  trus- 
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tees  convoyed  the  property  to  the  society,  which  had  become 
incorporated,  to  be  held  for  the  uses  mentioned  in  the  deed 
of  M.,  and  for  no  other.  In  1845,  the  corporation  erected  an- 
other church  building  elsewhere,  and  thereafter  used  the  land 
so  granted  as  a  burial  place.  In  1890,  it  was  sold  under  a 
decree  to  B.  After  his  death  the  purchaser  of  the  land  from 
his  estate  objected  to  the  title  upon  the  ground  that,  since  the 
land  had  been  diverted  from  the  uses  expressed  in  the  original 
deed,  the  title  had  become  reinvested  in  the  heirs  of  the  gran- 
tor. Held,  that  the  use  of  the  land,  beginning  in- 1845,  for 
purposes  other  than  those  set  forth  in  the  deed  constituted 
an  adverse  possession;  that  the  Statute  of  Limitations  then 
began  to  lun  against  the  heirs  of  the  grantor;  that  the  ad- 
verse possession  had  ripened  into  a  marketable  title  when  the 
land  was  conveyed  to  B.,  and  that  consequently  th6  purchaser 
in  this  case  should  be  required  to  accept  such  title. 
The  trustees  of  a  certain  church,  which  was  a  corporation  by 
that  name,  executed  a  conveyance  of  land  owned  by  it  which 
was  signed  by  each  trustee,  individually,  the  word  "seal,"  with 
a  scroll  around  it,  being  appended  to  each  signature.  The 
deed  purported  to  be  made  by  the  corporation,  and  the  trus- 
tees intended  to  act  in  their  corporate  capacity,  and  it  does 
not  appear  that  the  corporation  had  a  seal.  Held,  that  the 
deed  is  a  valid  conveyance  by  the  corporation. 

Decided  June  2Srd,  1910. 

Api)eal   from   the   Circuit   Court   for   Dorchester   County 
(Jones,  J.). 

The  cause  was  submitted  to  the  Court  on  briefs  by : 

Emerson  (\  Ilarringion,  for  appellant. 

T.  Sangsion  Insley,  for  the  appellee. 

SciiMi  (KKR,  J.,  delivered  the  opinion  of  the  Court. 
The  appeal  in  this  case  is  from  an  order  of  the  Circuit 
Court   for  Dorchester   County   finally   ratifying  a   trustee's 
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sale  to  the  appellant  of  a  lot  of  gi'onnd  in  the  town  of  Cain- 
bridge. 

The  sale  was  made,  under  the  Court's  decree,  for  pur- 
poses of  partition  of  the  real  estate  of  which  the  late  William 
H.  Barton  died  seised.  The  regularity  of  the  sale  and  of  the 
proceedings  under  which  it  was  made  are  conceded.  Its 
ratification  was  excepted  to  solely  upon  the  ground  that  Mr. 
Barton  did  not  have  a  marketable  title  to  the  tract  of  land 
ont  of  which  lot  sold  to  the  appellant  came. 

There  is  no  controversy  over  the  facts  of  the  case,  which 
appear  on  the  record  in  a  written  agreement  supplemented 
by  copies  of  conveyances  and  judicial  proceedings.  The  fol- 
lowing facts  selected  from  those  sources  will  disclose  the 
issue  presented  by  the  appeal. 

On  August  6th,  1800,  Robert  Muir,  by  deed  of  that 
date,  conveyed,  for  the  consideration  of  $145.33,  a  lot  of 
land  in  Cambridge,  containing  three-fifths  of  an  acre,  to 
seven  nanred  individuals  and  their  successors  in  special  trust 
and  confidence,  "for  the  use  and  express  purpose  of  erecting 
and  keeping  a  preaching  house  or  chapel  thereon  for  the  only 
proper  use  and  benefit  of  the  Methodist  Episcopal  Church, 
and  to  be  occupied  and  made  use  of  as  a  preaching  house  or 
chapel  by  the  ministers  of  the  said  society  or  church  now 
licensed  or  authorized  or  which  at  any  time  hereafter  shall 
be  licensed  or  authorized  to  preach  the  gospel  by  the  Gleneral 
Conference  of  the  preachers  of  said  church  or  by  the  Bishops 
or  Presiding  Elders  of  the  same  for'the  time  being  and  to  be 
made  use  of  also  in  like  manner  by  all  other  preachers  or 
exhorters  of  said  church  who  shall  be  licensed  or  authorized 
to  preach  or  exhort  agreeable  to  the  rules  of  said  church  and 
none  others.''  The  grantees  were  described  in  the  deed  as 
the  trustees  for  the  time  being  of  the  church  and  provision 
was  made  in  the  deed  for  filling  vacancies  which  might  from 
time  to  time  occur  in  their  number. 

The  congregation  for  whose  benefit  the  deed  was  made 
took  possession  of  the  lot  and  erected  a  church  edifice  on  it, 
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and  on  March  7th,  1806,  became  duly  incorporated  under 
the  general  laws  of  the  State  by  the  name  of  "The  Trustees 
of  Zion  Chapel  in  Cambridge."  On  April  8th,  1812,  the 
trustees,  to  whom  Muir  had  originally  conveyed  the  lot  for 
the  benefit  of  the  congregation,  made  a  deed  of  it  to  the  in- 
corporated body  "to  and  for  the  uses  and  trusts  reposed  in  the 
said  trustees  and  to  and  for  none  other  whatever." 

The  congregation  continued  uninterruptely  to  use  the  lot 
and  the  building  thereon  as  its  place  of  worship  down  to  the 
year  1845  when,  having  acquired  another  lot  in  what  was 
regarded  as  a  more  suitable  portion  of  the  town,  it  erected  a 
church  edifice  thereon  which  it  has,  ever  since  then,  used  and 
occupied  for  its  church  purposes.  Upon  the  erection  of  the 
new  church  building,  in  1845,  the  old  one  on  the  lot  pur- 
chased from  Muir  was  torn  down  and  removed  from  the  lot 
which  was  thereafter  abandoned  as  a  place  for  preaching  or 
worship,  and  was  used,  only  as  a  burial  place,  by  the  congre- 
gation down  to  the  year  1890. 

On  March  28th,  1890,  "The  Trustees  of  Zion  Chapel  in 
Cambridge"  filed  its  bill  in  the  Circuit  Court  for  Dorchester 
County  alleging  the  facts,  of  which  we  have  stated  the  sub- 
stance, and  also  that  since  1845  it  had  been  in  continuous, 
exclusive  and  adverse  possession  of  the  lot  and  had  used  it 
for  burial  purposes,  but  that  it  was  no  longer  eligible  for  that 
purpose  and  was  entirely  unproductive  and  a  source  of  con- 
stant expense  to  the  congregation,  and  that  its  sale  and  the 
reinvestment  of  the  proceeds  of  sale  would  be  advantageous, 
etc.,  etc.  The  bill  further  averred  that  Robert  Muir  had  been 
dead  for  very  many  years  and  that  it  was  unknown  whether 
he  left  any  heirs,  or,  if  he  left  any,  who  they  were  or 
whether  they  resided  within  the  State  or  beyond  its  limits, 
and  prayed  for  an  order  of  publication  against  them  for  the 
better  assurance  of  the  title  of  a  purchaser  of  the  land,  and 
for  a  decree  for  a  sale  of  the  land  and  a  reinvestment  of  the 
proceeds. 
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After  due  notice  by  publication  to  the  unknown  heirs  of 
Muir  and  a  failure  of  any  one  to  appear  in  response  thereto 
a  decree  pro  confesso  was  passed  in  the  case,  and  in  due 
course,  after  proper  testimony  establishing  the  allegations 
of  the  bill  had  been  taken,  a  final  decree  was  passed  directing 
the  sale  of  the  lot  and  appointing  David  Straughn  trustee  to 
make  the  sale.  At  the  sale,  which  was  made  in  1890,  Wil- 
liam H.  Barton,  then  known  as  William  H.  Barton,  Jr.,  be- 
came the  purchaser  of  the  lot,  and,  after  the  final  ratification 
of  the  sale,  and  the  payment  by  him  of  the  purchase  money 
the  lot  was  duly  conveyed  to  him,  by  a  joint  deed  from 
David  Straughn  trustee  and  the  church  corporation,  "The 
Trustees  of  Zion  Chapel  in  Cambridge."  He  continued  to 
own  and  hold  it  until  his  death  and  it  formed  part  of  the 
real  estate  sold  thereafter  in  the  partition  suit  already  men- 
tioned. The  appellant  Levi  B.  Phillips  purchased  a  portion 
of  the  lot  at  the  partition  sale  and  excepted  to  the  ratifica- 
tion of  the  sale  to  him  because,  under  the  facts  stated.  Bar- 
ton's title  to  the  lot  was  alleged  not  to  be  marketable. 

The  Court  after  a  hearing  upon  the  exceptions  overruled 
them  and  finally  ratified  the  sale  by  the  order  from  which 
the  appeal  was  taken. 

The  learned  Judge  below  was  clearly  right  in  treating  the 
title  acquired  by  Mr.  Barton  from  the  Trustees  of  Zion 
Chapel  in  Cambridge  as  a  marketable  one. 

The  circumstances  of  the  acquisition  and  holding  by  the 
congregation  of  the  lot  of  land  involved  in  the  present  case 
and  the  one  which  formed  the  subject  of  controversy  in  Reed 
V.  Stmiffer,  56  Md.  236,  are  identical  in  principle  and  in 
most  respects  alike  in  fact.  In  the  former  case  the  lot  was 
conveyed  by  Howard  to  certain  trustees,  for  the  use  of  the 
then  unincoi-porated  congregation  of  German  Baptists  as  a 
burial  ground,  in  1808.  The  congregation  having  become 
incorporated  under  the  General  Laws  of  the  State  filed  a  bill 
in  equity  against  the  heirs  at  law  of  the  trustees,  who  had 
fliril.  nuking  that  they  bo  required  to  eonvey  to  it  the  lecral 
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title  to  the  lot.  While  that  suit  was  still  pending,  the  heirs 
at  law  of  the  trustees  filed  a  bill  in  the  same  Court  alleging 
that  the  lot  was  no  longer  suitable  for  use  as  a  burial  ground 
and  that  it  would  be  for  the  advantage  of  all  parties  inter- 
ested that  it  be  sold  and  the  proceeds  divided  among  them. 

The  two  cases  having  been  consolidated  the  Court  held 
that  the  congregation  was  entitled  to  a  conveyance  of  the; 
lot  from  the  trustees  upon  the  uses  declared  in  the  deed  of 
1808  from  Howard,  but  that  neither  the  heirs  of  the  trus- 
tees nor  the  congregation  were  entitled  to  divert  the  lot  from 
those  uses  and  that  upon  any  such  diversion  the  terms  of  the 
deed  would  be  violated  and  the  heirs  of  the  grantor  would 
immediately  become  re-invested  with  the  title  to  the  lot. 

In  Chimp  V.  Sibley,  Y9  Md.  165,  it  was  held  that  although 
a  deed  to  a  church,  of  a  lot  to  be  used  as  a  burial  ground,  was 
v^oid  for  not  expressing  on  its  face  the  purpose  for  which  the 
lot  had  been  bought,  the  entry  of  the  grantee  into  possession 
thereunder  constituted  an  adverse  posseesion  which  if  con- 
tinued for  twenty  years  would  perfect  the  title  against  all 
persons  not  under  legal  disabilities,  and  that  if  the  period  of 
limitations  began  to  run  against  the  grantor  in  his  lifetime  it 
would  not  be  suspended  by  his  death  nor  by  the  superven- 
tion of  infancy,  coverture  or  other  disability. 

In  Zion  Church  v.  HilJcen,  84  Md.  170,  we  held  that  al- 
though a  conveyance  to  trustees  for  the  use  of  a  religious 
society  was  void,  for  want  of  the  assent  of  the  Legislature 
required  by  the  Declaration  of  Rights,  the  entry  into  posses- 
sion by  the  grantees  under  the  deed  caused  the  statute  o/ 
limitations  to  begin  to  run  against  the  grantor ;  and  that  the 
continuance  of  the  possession  by  the  grantees  and  those  claim- 
ing under  them  for  twenty  years  perfected  their  title  against 
all  [)ersons  not  under  disabilities.  In  Rather  v.  Sharp  St. 
Station^  85  Md.  528,  where  the  religious  society  had  entered 
upon  a  lot  conveyed  to  it  for  specified  uses  and  then  for 
much  more  than  twenty  years  had  openly  and  notoriously 
applied  it  to  other  uses  the  title  of  the  society  to  the  lot  was 
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held  to  be  marketable  and  a  purchaser  was  required  to  ac- 
cept it  in  a  suit  for  the  specific  performance  of  his  coutract 
of  purchase. 

The  same  conclusion,  as  to  the  effect  of  the  entry  by  a 
religious  society  upon  land,  conveyrd  to  it  b^  a  deed  void  for 
want  of  legislative  assent,  and  the  retention  of  possession  of 
it  for  more  than  twenty  years  in  giving  a  marketable  title  to 
the  society,  was  reached  by  us  in  the  more  recent  cases  of 
The  Regents,  etc.,  v.  Trustee  of  M.  E,  Calvary  Church,  104 
Md.  635,  and  Dicherson  v.  Kirl-,  105  Md.  639.  In  the  last 
mentioned  case,  where  the  possession  had  continued,  as  it 
has  in  the  case  at  bar,  for  more  than  forty-three  years  we 
said  that  there  could  be  no  doubt  that  the  society  had  a  good 
and  merchantable  title  by  adverse  possession  which  a  pur- 
chaser was  bound  to  accept. 

In  the  light  of  these  precedents  we  have  no  hesitancy  in 
holding  that  the  Statute  of  Limitations  began  to  run  against 
the  heirs  of  Muir  when  the  Trustees  of  Zion  Chapel,  in  Cam- 
bridge, in  1845,  openly  divei^ted  the  lot  of  ground,  whose 
title  is  now  called  in  question,  from  the  uses  of  a  jchapel  or 
preaching  house,  and  that  the  ad\  erse  possession  of  the  lot, 
then  begim,  ripened  into  a  marketable  title  by  the  continued 
and  uninterrupted  possession  and  application  of  it  to  the 
use  of  a  burial  ground  by  the  society  down  to  the  year  1891 
when  it  was  sold  and  conveyed  to  Mr.  Barton. 

It  is  urgently  contended  on  the  appellant's  brief  that  the 
Circuit  Court  of  Dorchester  County  had  no  jurisdiction  to 
sell  the  lot  under  the  bill  filed  by  the  church  corporation  on 
March  28th,  1890,  and  that  therefore  the  sale  to  Mr.  Barton 
under  the  decree  in  that  case  conferred  no  title  on  him.  We 
deem  it  unnecessary  to  enter  into  a  consideration  of  the 
precise  nature  and  scope  of  that  equity  proceeding  because 
if  the  Court  had  jurisdiction  therein  to  decree  the  sale  Mr. 
Barton  took  title  to  the  property  under  the  deed  from  ^fr. 
Straughn  as  trustee  and  the  joinder  of  the  church  corpora- 
tion in  the  deed,  was  mere  surplusage.     If  on  the  other  hand 
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the  Court  had  no  jurisdiction  the  title  passed  to  him  under 
the  deed  from  the  corporation. 

The  deed  upon  its  face  professes  to  be  the  deed  not  only  of 
Straughn  as  trustee  but  also  of  the  Trustees  of  Zion  Chapel 
in  Cambridge,  who  are  named  therein,  acting  in  their  car- 
porate  capacity  as  ''an  ecclesiastical  corporation  created  un- 
der the  hws  of  Maryland/'  It  is  signed  by  Straughn  as 
*^truatee  in  equity"  and  by  each  one  of  the  church  trustees 
who  in  their  signatures  as  well  as  in  the  body  of  the  convey- 
ance are  described  as  the  "Trustees  of  Zion  Chapel,  in  Cam- 
bridge, Md.,"  and  the  signatures  are  duly  attested  by  the 
magistrate  before  whom  it  was  acknowledged  by  all  the  gran- 
tors in  the  respective  capacities  in  which  they  are  described 
in  the  deed. 

The  word  "(seal)"  appears  on  the  record  affixed  to  each 
signature.  It  of  course  does  not  appear  whether  on  the  orig- 
inal deed  the  seals  were  wax  impressions  or  mere  scrolls,  but 
assuming  them  to  have  been  scrolls  we  think  the  deed  was  a 
valid  corporate  conveyance.  In  Mill  Dam  Foundry  v.  Hovey, 
21  Pick.  417,  where  the  signature  of  each  of  the  corporation 
officials  to  a  deed  had  affixed  to  it  a  piece  of  blank  paper  at- 
tached by  a  wafer,  without  any  impression  on  any  of  them 
indicative  of  a  corporate  seal,  the  instrument  was  held  to  be 
the  deed  of  the  corporation  the  Court  saying  in  its  opinion 
"a  corporation  as  well  as  an  individual  may  adopt  any  seal. 
They  need  not  say  that  it  is  their  common  seal.  This  law 
is  as  old  as  the  hills."  See  to  like  effect  St.  Phillips  Church 
V.  Lions  Church,  23  S.  C.  297;  Taylor  v.  Haggie,  83  N.  C. 
244;  Ransom  v.  Stonington  Savings  Bank,  13  N.  J.  Eq.  212. 
Ill  Cent.  R.  R.  Co,  v.  Johnson,  40  111.  35 ;  Wiley  v  Board 
of  Education,  11  Minn.  370;  7  .4.  cf  E.  Encyh  002;  10  Cyc. 
1011-12. 

The  case  of  Reynolds  v.  Glasgow  Academy,  6  Dana,  37, 
bears  a  striking  resemblance  to  the  one  now  under  considera- 
tion. There  the  appellee  was  a  corporation  under  the  name 
of  'The  Trustees  of  Glasgow  Academy."     A  deed  signed  by 
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all  of  the  trustees  constituting  the  corporation  with  a  sepa- 
rate scroll  appended  to  each  signature  was  held  to  be  a  good 
corporate  conveyance,  it  appearing  upon  the  face  of  the  deed, 
as  it  does  upon  the  face  of  the  one  now  before  us,  that  the 
trustees  in  making  it  intended  to  act  in  their  corporate,  and 
not  in  their  individual  capacity  and  it  not  appearing  that 
they  had  a  corporate  seal. 

Under  the  Maryland  system  of  incorporating  religious 
societies  the  trustees  and  not  the  congregation  constitute  the 
corporation.  Bethel  Church  v.  Carmack,  2  Md.  Chy.  143; 
Stuhhs  V.  Vestry  of  Si  John's,  96  Md.  275.  Although  the 
general  incorporation  law  of  the  State  authorizes  trustees, 
who  have  become  incorporated  on  behalf  of  religious  socie- 
ties or  congregations,  to  adopt  a  corporate  seal,  neither  that 
law  nor  the  charter  of  the  trustees  now  under  consideration, 
a  copy  of  which  appears  in  the  record,  require  them  to  adopt 
one,  nor  does  it  appear  that  they  have  ever  formally  done  so. 
Under  such  circumstances  and  in  view  of  the  very  formal 
and  technical  fimction  of  a  seal,  we  think  that  the  execution, 
in  the  manner  mentioned,  of  the  deed  of  September  8th, 
1891,  to  Mr.  Barton  by  the  trustees  who  declared  on  the  face 
of  the  instrument  their  intention  to  act  in  their  corporate 
capacity  must  be  held  to  have  constituted  a  sufficient  adop- 
tion of  the  scroll  used  by  them  as  a  corporate  seal  pro  hac 
vice  to  make  the  deed  a  valid  and  effectual  corporate  con- 
veyance of  the  lot  of  ground  therein  described. 

Having  already  held  the  title  of  the  Trustees  to  have  been 
a  marketable  one  we  must  affirm  the  order  appealed  from. 

Order  affirmed  with  costs. 
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BKITISH  AiXI)  FOKEIGX  MARINE  INSURANCE 
COMPANY  vs,  WILLIAM  P.  CUMMINGS. 

Automohile  Insurance — Misrepresentation  as  to  Year  of  Manu- 
facture — Pleading, 

The  application  for  insurance  on  an  automobile  stated  that  it 
was  built  in  the  year  1907  by  a  certain  company.  The  ma- 
chine was  examined  by  the  agent  of  the  insurer,  who  approved 
the  application,  and  a  policy  was  issued.  After  the  destruc- 
tion by  fire  of  the  machine,  the  insurer  alleged  that  it  was  not. 
liable,  becaase  the  machine  was  built  in  1906,  and  upon  ma- 
chines made  in  that  year  the  premium  charged  was  higher, 
and  the  amount  of  insurance  allowed  was  less,  than  upon 
those  built  in  1907.  In  making  the  representation  as  to  the 
year  the  insured  acted  in  good  faith,  upon  information  given 
to  him  by  the  vendor.  An  inspection  of  the  machine  would 
not  disclose  the  year  in  which  it  was  made,  but  the  number 
of  it,  taken  in  connection  with  the  rules  and  catalogues  of  the 
manufacturing  company,  would  have  shown  that  it  was  made 
in  1906.  Held,  that  the  representation  by  the  insured  as  to 
the  year  of  manufacture  made  in  his  application  was  not  a 
warranty,  but  related  to  a  fact  which  was  not  especially  with- 
in his  knowledge ;  that  this  fact  could  and  ought  to  have  been 
ascertained  by  the  agent  of  the  insurer  upon  his  examination, 
and  that  consequently  this  misrepresentation  is  not  a  bar  to 
recovery  -m  the  policy. 

A  ruling  by  the  trial  Court  sustaining  a  demurrer  to  a  special 
plea  which  ought  to  have  been  overruled  is  not  a  reversible 
error  when  the  facts  relied  on  in  the  special  plea  were  after- 
wards admitted  in  evidence  under  the  general  issue  plea. 

Facts  that  a  defendant  may  rely  on  under  a  common  law  plea 
should  not  be  pleaded  by  way  of  defense  on  equitable  grounds. 

Decided  June  2Jiul  1010. 
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Appeal  from  the  Court  of  Common  Pleas  of  Baltimore 
City  (Elliott^  J.). 

The  cause  was  argued  before  Boyd^  C.  J.,  Briscoe, 
Pearce,  Schmucker,,  Burke,  Thomas,  Pattison  and 
Urxer,  J  J. 

John  J,  Donaldson  (with  whom  was  Milton  Roberts  on  the 
brief),  for  the  appellant. 

Myer  Rosenbush,  for  the  appellee. 

Pattison,  J.,  delivered  the  opinion  of  the  Court. 

This  is  an  action  in  assumpsit  brought  by  the  appellee, 
William  P.  Cummings,  against  the  appellant,  the  British 
and  Foreign  Marine  Insurance  Company,  Limited,  of  Liver- 
pool, to  recover  the  loss  suifered  by  the  appellee  in  the  burn- 
ing of  his  automobile  insured  by  the  appellant  company. 

Early  in  February,  1909,  the  appellee  (plaintiff  below) 
bought  a  second-hand  automobile,  a  Pope-Toledo  touring 
ear,  from  the  Motor  Car  Company.  Shortly  after  its  pur- 
chase, the  appellee,  through  his  secretary,  Thomas  B.  Web- 
ster, made  application  to  the  appellant  company  for  insur- 
ance on  this  machine.  The  application  has  appended  thereto 
the  name  of  the  plaintiff,  placed  there  by  his  agent,  Webster, 
and  that  part  thereof  which  attempts  to  describe  the  machine, 
is  as  follows : 

^'Manufacturers'  No,  2048.    Type  of  car,  touring. 

Built  in  year  1907  by  Pope  Toledo  Co. 
Number  and  types  of  extra  bodies,  if  any.     N"o. 
Motive  power?    Gasoline.     If  gasoline,  number  of  cylinders,  -i. 

Horse  power :  30-35.    Age  and  original  cost, 

Present  valu3,  $1,500.00.    Is  this  a  second-hand  car? 

If  so,  give  amount  paid  and  date  of  purchase, 

Motor  numbar,  ....     Car  number,  ....     Special  number 

Form — ^Regular  and  clause  C. 
Term— 1  Year  2/13/09." 
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It  will  be  observed  that  this  description  contains  the  man- 
ufacturer's number,  type  of  car,  year  when  and  by  whom 
built,  its  motive  power,  number  of  cylinders,  horse  power, 
and  present  value.  It  fails  to  state,  however,  its  original 
cost,  whether  or  not  it  is  a  new  or  second-hand  car,  and  the 
amount  paid  for  it  at  the  time  of  its  purchase  by  the  assured ; 
it  likewise  omits  the  motor  number,  car  number  and  special 
number. 

Upon  the  submission  of  this  application  to  the  company, 
it  was  by  them  submitted  to  one  of  their  employees,  specially 
versed  in  niachinei*y  and  property  of  this  character,  for  his 
approval,  and  the  policy  of  insurance  upon  this  machine  for 
the  amount  applied  for,  was,  on  the  16th  day  of  February, 
1909,  issued  by  the  appellant  company  to  the  appellee,  and 
the  premium  therefor  paid  by  the  appellee  to  the  appellant 
company. 

On  the  24th  day  of  April,  1909,  the  machine  was  practic- 
ally destroyed  by  fire,  and  thereafter  the  appellee  presented 
formal  proofs  of  loss  to  the  company,  but  the  company  de- 
clined to  pay  on  the  ground  of  misrepresentation  in  the  ap- 
plication, and  sent  to  the  appellee  their  cheek  for  sixty  dol- 
lars, representing  the  amount  of  premium  on  policy  that  had 
been  hitherto  paid  by  the  appellee.  This  check,  however, 
was  not  accepted  by  the  appellee,  but  through  his  attorneys 
was  returned  to  the  company. 

The  alleged  misrepresentation  upon  which  the  appellant 
company  declined  to  pay  the  loss  suffered  by  the  appellee  in 
the  destruction  of  his  property  by  fire,  consisted  of  a  state- 
ment therein  that  the  machine  was  built  in  the  year  1907, 
when  after  the  fire  it  was  tliseovered,  as  alleged  by  the  a]>pel- 
lant  company,  to  have  been  built  in  190().  No  point  was 
made  by  the  company  as  to  the  omission  or  failure  of  the 
applicant,  the  appellee,  to  fill  in  the  blanks  contained  there- 
in giving  information  as  to  the  age  and  original  cost  of  the 
machine,  or  whether  it  was  a  second-hand  or  new  one,  or  the 
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amount  at  which  the  applicant  for  the  policy  had  so  recently 
purchased  this  machine. 

The  declaration  contained  the  common  money  counts  and 
one  special  count.  To  this  declaration  the  defendant  pleaded 
never  indebted  and  never  promised  as  alleged,  and  later,  by 
leave  of  Court,  an  equitable  plea.  To  the  equitable  plea 
the  plaintiff  demurred  and  the  Court  below  sustained  the 
demurrer.  The  defendant  then  by  leave  of  Court,  filed  an 
additional  plea  as  a  legal  defense,  containing  practically  the 
same  facts  alleged  in  the  equitable  plea.  This  plea  was  as 
follows : 

"That  the  said  William  P.  Cummings  induced  the  defend- 
ant to  issue  the  policy  of  insurance  in  the  declaration  men- 
tioned by  falsely  and  fraudulently  representing  to  the  de- 
fendant, at  the  time  of  his  application  for  issuance  of  said 
policy,  that  said  automobile  was  of  a  1907  model  of  the 
Pope-Toledo  (touring),  whereas  the  said  automobile  was  not 
of  a  1907  model,  but  was  of  a  1906  model  of  said  make,  on 
which  automobiles  the  rate  of  insurance  is  higher  and  the 
amount  of  insurance  less  than  on  those  of  a  1907  model." 

To  this  plea  the  defendant  likewise  demurred  and  the 
Court  below  sustained  the  demurrer.  Fpon  joinder  of  issue, 
the  case  was  tried  before  a  jury,  which  resulted  in  a  verdict 
for  the  plaintiff  in  the  sum  of  $1,430.00.  During  the  trial 
four  bills  of  exception  were  reserved  by  the  defendant,  three 
to  the  rulings  of  the  Court  upon  the  admission  of  testinionv, 
and  one  upon  its  rulings  on  the  prayers. 

The  ground  upon  which  the  demurrer  to  the  special  plea, 
given  above,  ^was  sustained  is  not  disclosed  by  the  record, 
but  the  appellee  in  his  brief  contends  that  the  pica  is  de- 
fective because  it  amounts  to  the  general  issue  plea.  The 
appellee  is  Avrong  in  this  contention  as  the  plea  does  not 
amount  to  the  general  issue  plea,  and  if,  for  this  reason,  the 
Court  sustained  the  demurrer,  then,  in  our  opinion  it  com- 
mitted an  error  in  so  doing,  but  not  a  reversible  error,  inas- 
iinich  as  the  defendant  under  the  general   issue  plea   was 

VOL.  113  23 
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thereafter  permitted  to  offer  in  evidence  all  the  facts  pleaded 
in  their  special  plea.  The  demurrer  to  the  equitable  plea 
was  properly  sustained,  as  the  facts  therein  could  have  been 
pleaded  at  law,  and  this  being,  true  a  plea  by  way  of  equit- 
able defense  containing  such  facts  is  bad.  Flack  v.  Barloiv, 
110  Md.  159.  Moreover,  these  facts  do  not  show  a  case 
where  a  Court  of  Equity  would  restrain  the  execution  of  the 
judgment  and  therefore  cannot  be  pleaded  in  an  equitable 
plea.     Umer  v.  Sollenberger,  89  Md.  337. 

In  the  trial  of  the  case  F.  H.  Ix>ngfellow,  the  insurance 
agent  or  broker  who  placed  this  insurance,  was  called  to  the 
stand  by  the  defendant  and  in  the  course  of  his  examination 
was  asked,  "What  difference  in  the  rate  would  it  have  made 
had  the  representation  as  to  the  make  of  that  machine  been 
1906  ?"  To  which  he  replied,  "I  would  have  submitted  the 
application  to  the  company.  I  had  no  authority  to  quote  in- 
surance for  a  1906  machine."  He  was  then  asked,  "Had 
you  any  authority  to  fix  the  amount?"  Ans.  "None  what- 
ever; no,  sir."  Plaintiff's  counsel  moved  that  the  last  ques- 
tion and  answer  be  stricken  out,  whereupon  the  Court  struck 
out  the  question  and  answer.  To  this  ruling  of  the  Court 
the  defendant  excepted. 

The  other  two  exceptions  to  the  ruling  of  the  Court  on  ad- 
mission of  testimony,  were  taken  to  the  exclusion  of  two 
questions  propounded  to  Maurice  Smith,  an  employee  of  the 
defendant,  the  person  who  approved  the  application  for  in- 
surance. He  was  first  asked,  "What  would  have  been  your 
judgment  on  the  1906  model  as  to  the  amount  of  insurance 
you  would  have  allowed  had  the  representation  i)een  that  this 
machine  was  a  1906  model?"  The  second  question  asked 
was,  "If  the  representation  had  been  made  in  the  application 
for  1906  model  Pope-Toledo  touring  car,  please  state  whether 
you  would  have  approved  the  application  for  $1,500  of  in- 
surance ?" 

At  the  conclusion  of  the  evidence  the  plaintiff  offered  the 
following  prayer,  which  was  granted  by  the  Court. 


Digitized  by 


Google 


BRITISH,  ETC.,  INS.  CO.  vs,  CUMMINGS.    C55 
^J  ]  Oplulou  of  the  Court 

Plaintiff's  1st  Prayer. — The  jury  are  instructed  that  if 
they  find  from  the  evidence  that  the  defendant  issued  to  the 
plaintiff  the  policy  of  insurance  offered  in  evidence,  and  if 
they  shall  further  find  that  during  the  life  of  said  policy  the 
automobile  insured  by  said  policy  was  totally  destroyed  by 
fire,  and  if  they  shall  further  find  that  the  plaintiff  complied 
with  all  the  provisions  of  said  policy  on  his  part  required  to 
be  performed,  then  the  verdict  of  the  jury  must  be  in  favor 
of  the  plaintiff. 

The  four  following  prayers  were  offered  by  the  defend- 
ant, all  of  which  were  rejected  by  the  Court: 

Defendant's  1st  Prayer, — The  defendant  prays  the  Court 
to  rule  as  a  matter  of  law  that  the  representation  made  by  the 
plaintiff  in  his  application  for  the  policy  of  insurance  testi- 
fied to  in  this  case,  that  the  automobile  insured  was  a  Pope- 
Toledo  (touring)  1907  model,  and  it  appears  from  the  un- 
contradicted evidence  offered  in  this  case  that  said  automo- 
bile was  a  Pope-Toledo  (touring)  1906  model,  that  the  said 
representation  so  made  in  the  said  application  was  a  mis- 
representation of  a  fact  material  to  the  risk  assumed  by  the 
defendant,  and  that  the  policy  of  insurance  issued  by  the 
defendant  is  thereby  rendered  void. 

Defendant's  2nd  Prayer, — The  defendant  prays  the  Court 
to  instruct  the  jury  that  if  they  find  from  the  uncontradicted 
evidence  that  the  automobile  insured  under  the  policy  of 
insurance  testified  to  in  this  case  was  of  a  1906  model,  and 
not  of  a  1907  model  Pope-Toledo  (touring)  as  represented 
in  the  application  for  said  insurance,  said  representation 
was  untrue  and  fraudulent  and  was  a  misrepresentation  of  a 
fact  material  to  the  risk,  and  that  their  verdict  must  be  for 
the  defendant. 

Defendant's  3rd  Prayer. — The  defendant  prays  the  Court 
to  instruct  the  jury  that  if  they  find  from  the  uncontradicted 
evidence  in  this  case,  that  the  plaintiff  misrepresented  the 
automobile  insured  under  the  policy  testified  to  be  of  a 
1907   model   Pope-Toledo    (touring),   and   thereby   secured 
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greater  insurance  and  a  rate  of  insurance  lower  than  if  he 
had  disclosed  the  fact  that  said  automobile  was  of  a  1906 
model,  and  if  they  further  find  that  said  fact  was  unknown 
to  the  defendant,  then  their  verdict  must  be  for  the  defend- 
ant. 

Defendant's  Jfth  Prayer. — The  defendant  prays  the  Court 
to  instruct  the  jury  that  there  is  no  legally  sufficient  evidence 
in  this  case  to  entitle  the  plaintiff  to  recover,  and  their  ver- 
dict must  be  for  the  defendant. 

The  Court  instructed  the  jury  as  to  the  measure  of  dam- 
ages by  granting  the  following  prayer: 

The  Court  instructs  the  jury  that  the  measure  of  damages 
in  this  case  is  what  they  shall  find  from  the  evidence  to  have 
been  the  value  of  the  machine  not  to  exceed  the  sum  of 
$1,500,  the  amount  of  the  policy  at  the  time  of  the  fire,  less 
whatever  they  find  is  the  value  of  what  is  left,  with  interest 
in  their  discretion  upon  said  amount  from  May  26th,  1909. 

Whether  an  alleged  misrepresentation  or  concealment  will 
avoid  a  i>olicy  of  insurance  depends  upon  its  materiality  to 
the  risk  undertaken.  Mutual  Insurance  Company  v.  Deale, 
18  Md.  50;  FranMin  Fire  Insurance  Company  v.  Coates  & 
Glenn,  14  Md.  285. 

The  alleged  misrepresentation  made  in  the  application 
for  the  insurance  is  not  a  warranty,  and  if  proven  to  be  un- 
true does  not  avoid  the  policy  unless  material  to  the  risk 
assumed  by  the  insurer.  The  burden  of  sho^ving  the  falsity 
of  this  representation  as  well  as  its  materiality  is  upon  the 
defendant.     Royal  Arcanum  v.  Brashears,  89  Md.  633. 

In  the  view  wo  have  taken  of  this  case,  we  are  of  the  opin- 
ion that  the  ap])ellant  cannot  set  up  the  grounds  of  defense 
indicated  in  its  prayers,  and,  therefore,  the  rulings  of  the 
Court  upon  the  questions  of  evidence  becomes  immaterial, 
and  need  not  be  discussed.  The  object  for  which  the  prof- 
fered testimony  was  sought  to  be  introduced  was  to  ?now 
that  a  false  representation  as  to  a  material  fact  had  been 
made  bv  the   insured.      This  character  of  evidence  would 
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ordinarily  be  admissible,  and  if  a  material  misrepresenta- 
tion inducing  the  contract  were  established  it  would  avoid 
the  policy,  but  upon  the  facts  here  appearing  this  defense  is 
one  which  the  appellant  ought  not  to  bo  permitted  to  make. 

In  making  the  representation  as  to  the  year  when  the  ma- 
chine was  built,  the  appellee  did  so  upon  the  information  that 
he  acquired  from  the  party  from  whom  he  purchased  it,  with 
no  information  as  to  any  other  means  of  acquiring  this 
knowledge.  This  information  was  thought  by  the  appellee 
to  be  correct,  and  it  was  conceded,  by  the  appellant's  counsel 
in  the  argument  of  the  case  before  us,  that  the  mistake  was 
an  innocent  one,  and  not  until  after  the  examination  made 
by  the  experts  sent  to  adjust  the  loss  by  fire,  did  the  appel- 
lee have  the  least  intimation  that  the  representation  made  by 
him,  as  to  the  year  in  which  it  was  built,  was  incorrect.  As 
shown  by  the  evidence  there  was  nothing  upon  the  machine 
that  would  indicate  the  year  in  which  it  was  built. 

Before  the  issuance  of  the  policy,  the  application  referred 
to  was  submitted  to  Maurice  Smith,  of  Philadelphia,  agent 
and  employee  of  Mather  &  Company,  brokers  for  the  appel- 
lant company,  in  charge  of  the  automobile  department,  whose 
duty  it  was  to  examine  applications,  to  the  company,  for  in- 
surance upon  automobiles,  with  power  to  approve  or  reject 
such  applications,  and  with  authority,  upon  approAal,  to 
quote  rates  and  fix  the  amount  of  insurance  to  be  granted.  It 
was  upon  his  approval  that  this  policy  issued. 

It  will  be  borne  in  mind  that  the  alleged  misrepresentation 
in  this  case  is  in  relation  to  the  year  in  which  the  car  was 
built;  the  representation  in  the  application  being  that  it  was 
built  in  the  year  1907.  It  will  be  seen,  by  the  evidence  and 
the  ])rayers  offered  by  the  defendant,  that  the  appellant  has 
construed  this  representation  to  be  the  same  as  if  he  had  said 
that  it  was  a  model  of  1907-,  and  it  thereafter  offers  evidence 
to  show  that  it  was  not  a  model  of  1907. 

The  defendant  company,  after  so  construing  and  treating 
the  representation  referred  to.  offers  evidence  to  the  effect 
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that  upon  a  model  of  1906  a  greater  premium  would  be  re- 
quired than  on  a  model  of  1907,  and  that  the  amount  of  insur- 
ance placed  upon  a  model  of  1906  would  be  less  than  that 
upon  a  model  of  1907.  It  is  because  of  the  alleged  increase  in 
premium  and  the  diminished  amount  of  insurance  that  would 
have  been  charged  and  allowed  upon  the  model  of  1906,  that 
the  appellant  company  contends  that  the  risk  or  hazard  has 
been  materially  increased,  and  in  consequence  thereof  they 
should  be  relieved  of  their  liability  under  the  policy. 

In  the  application  the  appellee  gave  the  manufacturer's 
number  of  the  car;  this  appeared  upon  the  car  itself.  We 
are  told  by  Atkinson,  one  of  the  appellant's  witnesses,  an 
automobile  dealer,  who  was  sent  by  the  insurance  company 
to  examine  the  loss,  that  a  mere  inspection  of  the  machine, 
by  one  not  specially  familiar  with  its  construction  would  not 
reveal  the  year  in  which  it  was  built,  but  with  this  number, 
the  year  could  then  be  ascertained  by  the  use  of  it  in  connec- 
tion with  the  catalogue  issued  by  the  company,  otherwise  it 
could  not  be  said  in  what  year  it  was  made. 

In  the  application  containing  the  alleged  misrepresenta- 
tion Smith  was  furnished  with  this  number.  I'pon  the  sub- 
mission of  this  application  to  him,  it  was  his  duty  to  care- 
fully examine  and  consider  in  connection  with  each  other^ 
the  different  representations  made  therein.  Upon  being  fur- 
nished the  number.  Smith,  with  his  knowledge  and  informa- 
tion as  to  the  construction  of  the  different  automobiles  manu- 
factured and  the  rules  and  regulations  adopted  and  followed 
by  the  manufacturer  in  numbering  them,  and  the  methods 
employed  for  the  identification  of  the  machine,  by  the  use 
of  the  catalogue  issued  by  the  manufacturer,  had  means  and 
opportunities  of  knowing  or  ascertaining  the  year  in  which 
the  car  was  built  greater  than  those  of  the  appellee.  He 
knew,  or  should  have  known,  holding  the  position  that  he 
did,  that  with  the  number  coiTectly  stated,  he,  by  compari- 
son of  that  number  with  the  catalogue  of  the  company,  could 
have  ascertained  the  vear  in  which  the  machine  was  built. 
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If  he  failed  to  make  this  examination  and  accepted,  as  suffi 
cient,  the  application  containing  tht  ?e  inconsistent  repre- 
sentations, which  could  have  been  discovered  by  him,  had 
he  carefully  examined  and  considered  the  representations 
therein  made,  then  he  is  chargeable  with  the  knowledge  of 
the  existence  of  such  inconsistent  representations,  and  is  to 
be  held  estopped  from  relying  upon  this  alleged  misrepre- 
sentation. 

As  was  said  by  Chief  Justice  McShebey,  in  Monahan 
V.  Mutual  Insurance  Co,,  103  Md.  157:  "All  the  cases  which 
hold  the  contract  of  insurance  to  be  vitiated  by  the  mere 
representation  of  a  mere  fact  when  no  warranty  is  involved, 
have  relation  to  facts  which  were,  or  which  ought  to  have 
been  peculiarly  within  the  knowledge  of  the  applicant  and 
which  were  not  within  the  knowledge  of  the  insurer.  If  the 
company  ought  to  have  known  of  the  facts,  or  with  proper 
attention  to  its  own  business,  could  have  been  apprised  of 
them,  it  has  no  right  to  set  up  its  ignorance  as  an  excuse. 
It  must  be  treated  as  knowing  what  it  ought  to  have  known." 

The  year  in  which  the  car  was  built  was  not  within  the 
peculiar  knowledge  of  the  appellee,  nor  had  he,  after  fur- 
nishing Smith  with  the  said  number,  any  means  or  opportu- 
nities of  ascertaining  this  fact  that  were  not  equally  accessi- 
ble to  Smith,  the  agent  of  the  Company,  whose  duty  it  was 
to  pass  upon  the  application. 

From  the  views  we  have  expressed,  we  think  the  Court 
committed  no  error  in  rejecting  the  prayers  of  the  defendant 
or  in  granting  the  prayer  of  the  plaintiff.  We  will  therefore 
aflSrm  the  judgment  of  the  Court  below. 

Judgment  affirmed  with  costs  to  the  ap- 
pellee. 
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MARGARET  W.  SCHAPIRO  kt  al.  vs.  ELIZABETH 
W.  HOWARD  ET  AL. 

Construction  of  Wills — Oift  to  Children  of  Testator's  Wife — 
Alternative  Contingent  Remainders  After  Life  Estate — 
Time  of  Vesting — Conveyance  of  Contingent  Re- 
mainder Made  Before  Vesting, 

In  the  construction  of  a  will,  the  Court  seeks  to  ascertain  and 
carry  out  the  intention  of  the  testator,  but  that  intention  is 
the  one  expressed  in  the  mil,  and  the  question  is  not  what  the 
testator  meant,  but  simply  what  is  the  meaning  of  the  words 
he  used.  Therefore,  extrinsic  evidence  is  not  admissible  to 
show  that  he  meant  something  different  from  what  his  lan- 
guage imports,  nor  can  the  Court  reconstruct  his  will  to  effect 
what  it  may  suppose  to  have  been  his  intention. 

WKen  a  testator  devises  property,  after  a  life  estate  therein 
given  to  his  wife,  to  her  children,  this  includes  children  she 
may  have  by  a  subsequent  marriage,  as  well  as  her  children 
by  him. 

When  remainders  after  a  life  estate  are  given  to  the  children 
of  the  life  tenant,  and  if  she  (the  life  tenant)  die  without 
issue  livin.^,  then  to  the  heirs  at  law  of  the  testator,  the  limi- 
tations create  alternative  contingent  remainders,  or  remain- 
ders with  a  double  aspect. 

In  such  case,  upon  the  death  of  the  life  tenant  without  issue,  the 
remainders  vest  in  those  persons  who  at  that  time  are  the 
heirs  at  law  of  the  testator,  and  not  in  those  who  answered 
that  description  at  the  time  of  his  death. 

A  testator  gave  the  residue  of  his  estate  to  his  wife,  to  be  held 
by  her  during  her  life,  she  to  have  sole  control  of  said  estate, 
"and  in  tho  event  of  my  said  wife  having  any  child  or  chil- 
dren at  tho  time  of  her  death,  I  will  and  devise  the  whole  of 
said  estate  to  said  child,  or  children  equally  if  more  than 
one.     But  in  the  event  of  my  said  wife  dying  without  issue 
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living  then  and  in  that  case  I  devise  and  bequeath  all  said 
estate  to  my  heirs  at  law."  The  testator's  widow  remarried 
and  died  without  leaving  issue  by  either  marriage.  The  es- 
tate in  remainder  was  claimed  by  those  who  were  the  heirs 
of  the  testator  at  the  time  of  his  death,  and  by  those  who 
were  such  heirs  at  the  time  of  the  death  of  the  life  tenant. 
Held,  that  the  gift  in  remainder  to  the  children  of  the  testa- 
*^*  tor's  wife  was  not  restricted  to  her  children  by  him,  but,  ac- 
cording to  the  plain  language  of  the  will,  was  given  to  any 
children  she  might  tave. 

Held,  further,  that  consequently  the  remainder  to  the  heirs  of 
the  testator,  being  contingent  upon  the  failure  of  issue  by 
the  life  tenant,  did  not  vest  in  those  heirs  at  the  testator's 
death,  but,  at  the  death  of  the  life  tenant,  vested  in  the  per- 
sons who  "s 'ere  then  the  heirs  of  the  testator. 

When  a  contingent  remainder  is  limited  by  will  not  to  a  desig- 
nated individual,  but  to  a  class  of  persons,  and  one  person  of 
that  class  executes  a  voluntary  deed  of  trust  conveying  all 
his  property,  the  remainder  will  not  pass  under  the  convey- 
ance when  it  subsequently  becomes  vested  upon  the  happen- 
ing of  the  contingency. 

But  if  a  grantor,  for  a  substantial  and  valuable  consideration, 
conveys  property  that  he  may  thereafter  acquire  under  a  con- 
tingent reiaainder,  equity  may,  in  a  proper  case,  enforce  tho 
conveyance  when  the  remainder  becomes  vested. 

Decided  June  23rd,  1910. 

Appeal  from  the  Circuit  Court  for  Anne  Arundel  County 
(Brasuears,  J.). 

The   cause   was    argued    before    Boyd,    V.    J.,    Briscok, 
Pearoe,  Burke,  Thomas  and  Frner^.JJ. 

D,  K,  Este  Fisher,  for  Margaret  W.  Scha])iro,  ap]K»llant. 

Charles  McH,  Howard,  for  tho  Safe  De])osit  and  Trust 
Co.,  Trustee,  appellant. 
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John  B.  Deming  (with  whom  were  WhiteJock  £  Kemp 
on  the  brief),  for  the  appellee. 

Pkarce^  J.,  delivered  the  opinion  of  the  Court. 

The  two  appeals  embraced  in  this  record  are  from  a  decree 
of  the  Circuit  Court  for  Anne  Arundel  County  in  Equity, 
construing  the  will  of  John  J.  Hopkins,  deceased,  who  was 
a  resident  of  that  county  at  the  time  of  his  death. 

The  questions  presented  arise  upon  a  petition  filed  in  a 
case  in  said  Court,  of  Mary  M,  Harding  v.  Elizabeth  IV. 
Howard  et  al.,  by  the  Safe  Deposit  and  Trust  Company  of 
Baltimore  as  trustee  under  the  will  of  said  John  J.  Hopkins, 
and  also  as  trustee  under  the  will  of  Lavinia  Hopkins,  and  as 
trustee  under  two  deeds,  one  from  Margaret  W.  Schapiro, 
and  one  from  Samuel  H.  Mercer.  By  the  decree  passed 
March  10th,  1896,  in  the  original  cause 'above  mentioned, 
the  Safe  Deposit  and  Trust  Company  of  Baltimore  was  ap- 
pointed trustee  to  receive  from  Lewis  N.  Hopkins,  executor 
of  said  John  J.  Hopkins  an  invested  fund  of  about  $0,000 
to  hold  the  same  for  the  use  of  Elizabeth  W.  Howard,  the 
widow  of  John  J.  Hopkins,  for  her  life,  and  for  distribution 
after  her  death  to  those  held  to  be  entitled  under  his  will, 
and  since  the  passage  of  said  decree  the  said  trust  has  been 
administered  in  that  Court. 

The  will  of  John  J.  Hopkins  is  as  follows  being  tran- 
scribed in  full : 

"The  last  will  and  testament  of  me,  John  J.  Hopkins,  of 
Anne  Arund<*.l  County,  in  the  State  of  Maryland : 

First :  T  will  and  direct  that  all  my  just  debts  be  paid  and  sat- 
isfied by  my  executor  hereinafter  named  after  my  decease. 

Second:  I  will  and  bequeath  unto  Louis  Hopkins,  of  Balti- 
more City,  the  sum  of  three  thousand  dollars,  to  be  invested  by 
him  in  such  stocks  or  securities  as  in  his  discretion  shall  be 
most  profitable,  in  trust,  for  the  use  and  benefit  of  my  wife's 
sister,  Mrs.  Margaret  E.  Warfield,  wife  of  Lot  Warfield.  The 
issues  and  profits  thereof  to  be  paid  to  the  said  Margaret  E. 
Warfield  during  her  natural  life,  and  alter  her  death  to  be 
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applied  to  the  use  and  benefit  of  her  children  now  living,  John 
B.  Warfield  and  Clarence  Warfield,  and  any  other  children  she 
may  have  bom  to  her  in  wedlock,  and  upon  the  arrival  at  age  of 
each  of  said  children  above  named,  I  will  and  bequeath  their 
share,  respectively,  of  the  simi  of  three  thousand  dollars,  to  be 
paid  to  them  by  my  said  trustee,  with  the  right  of  survivorship 
in  the  event  of  either  of  them  dying  during  their  minority. 
And  in  the  event  of  each  and  all  of  the  children  of  said  Mar- 
garet E.  Warfield  dying  before  their  arrival  at  age,  I  bequeath 
the  said  sum  to  my  heirs  at  law. 

Third :  I  will  and  bequeath  to  my  nephew,  John  B.  Warfield, 
my  watch  and  chain  that  I  now  wear. 

Fourth:  I  will  and  direct  that  my  executor  hereinafter 
named,  as  soon  after  my  decease  as  to  him  may  seem  practica- 
ble, sell  all  my  real  estate  lying  near  Millersville,  in  Anne 
Arundel  County,  being  the  farm  whereon  I  now  reside,  as  also 
all  other  estate  on  said  farm,  and  invest  the  proceeds  thereof  in 
such  securities  as  to  him  may  seem  most  judicious,  in  the  name 
of  my  wife,  Elizabeth  W.  Hopkins,  to  be  held  by  her,  my  said 
wife,  Elizabeth,  during  her  natural  life,  without  impeachment 
of  waste,  or  let  or  hindrance,  from  any  person  whomsoever, 
during  her  natural  life,  with  power  to  sell  and  reinvest  the  same 
as  she  may  think  advisable.  And  I  further  will  and  devise  unto 
the  said  Elizabeth  W.  Hopkins  all  other  estate,  real,  personal 
and  mixed,  that  I  may  die  possessed  of  or  entitled  to  by  devise 
or  inheritance,  or  in  any  manner  whatever  the  same  may  be  ob- 
tained, to  be  held  by  her,  my  said  wife,  Elizabeth  W.  Hopkins, 
during  her  natural  life,  she  to  have  sole  control  of  my  said  estate 
without  let  or  hindrance  from  any  person  or  persons  whom- 
soever; and  in  the  event  of  my  said  wife  having  any  child  or 
children  at  the  time  of  her  death,  I  will  and  devise  the  whole 
of  said  estate  to  said  child  or  children,  equally  to  be  divided  if 
more  than  one.  But  in  the  event  of  my  said  wife  dying  without 
issue  living,  then  and  in  that  case  I  devise  and  bequeath  all 
said  estate  to  my  heirs  at  law. 

Lastly:  I  do  hereby  appoint  the  aforesaid  Louis  Hopkins,  of 
Baltimore  City,  sole  executor  of  this  my  last  will  and  testa- 
ment, revoking  and  annulling  all  other  wills  bv  me  made,  and 
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ratifying  and  confirming  this  and  none  other  to  be  my  last  will 
and  testament. 

"Witness  my  hand  and  seal  this  14th  day  of  June,  in  the  year 
eighteen  himdred  and  seventy-three. 

John  J.  Hopkins.  (Seal) 
Signed,  sealed,  published,  pronounced  and  declared  by  John 
J.  Hopkins,  the  within-named  testator,  as  and  for  his  last  will 
and  testament  in  the  presence  of  us,  the  subscribers,  who^  at  his 
request  and  in  his  presence,  and  in  the  presence  of  each  other, 
have  hereunto  subscribed  our  names  as  witnesses  thereto. 
"Witnesses : 

A.  S.  Bryan, 
E.  C.  Gantt, 
C.  McCeney  Clayton." 

Elizabeth  W.  Hopkins,  after  the  death  of  her  husband, 
remarried,  and  died,  Elizabeth  W.  Howard,  October  14th, 
1909,  without  having  had  issue  by  either  marriage,  and  the 
estate  of  John  J.  Hopkins,  being  the  fund  atove  mentioned, 
is  now  to  be  distributed  to  the  parties  entitled  under  his  will. 
His  heirs  at  law,  answering  to  that  description  at  the  time 
of  his  death,  were  his  brother,  Mahlon  Hopkins,  and  his  sis- 
ter Ella  W.  Mercer.  Mahlon  Hopkins  died  without  issue  in 
1879  leaving  a  will  by  which  he  devised  and  bequeathed  all 
his  estate  to  his  mother,  Lavinia  Hopkins,  who  died  in  1884 
leaving  a  will  by  which  she  devised  and  bequeathed  the  re- 
sidue of  her  estate  to  the  Safe  Deposit  and  Trust  Company 
upon  certain  trusts  declared  in  said  will.  This  will  was  con- 
strued by  this  Court  in  Marshall  v.  Safe  Deposit  and  Tnist 
Co,,  101  Md.  1,  where  it  was  held  that  one  twelfth  part  of 
said  residue  vested  in  Marie  Henriette  Mercer,  widow  of 
Samuel  H.  ^fereer;  five  twenty-fourths  in  Charles  H.  Hard- 
ing, executor  and  residuary  legatee  of  Mary  M.  Harding, 
and  the  remaining  seventeen  twenty-fourths  in  the  Safe 
Deposit  and  Trust  Company  under  a  deed'  of  trust  made  to 
it  from  Margaret  "W.  Schapiro. 
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Ella  W.  Mercer  died  in  1879  leaving  a  will  by  which  she 
did  not  attempt  to  dispose  of  any  interest  she  might  be  sup- 
posed to  have  under  the  will  of  John  J.  Hopkins,  and  leav- 
ing two  sons,  Samuel  H.  Mercer  and  George  D.  Mercer,  and 
two  daughters,  Mary,  wife  of  Charles  H.  Harding,  and  Mar- 
garet, now  the  widow  of  Salo  Schapiro,  all  of  whom  except 
Margaret  Schapiro  died  before  Elizabeth  W.  Howard. 

George  D.  Mercer  died  without  issue  in  1887  leaving  a 
will  by  which  he  devised  and  bequeathed  all  his  property  to 
his  wife  Jennie  W.  Mercer,  now  Jennie  fiercer  Lake.  Sam- 
uel H.  Mercer  died  in  1897  leaving  a  will  by  which  he  de- 
vised and  bequeathed  all  his  property  to  his  wife  ^farie 
Henriette  Mercer.  Before  his  death  however  he  had  exe- 
cuted a  deed  of  trust  to  Lewis  N.  Hopkins,  and  on  the  death 
of  Lewis  N.  Hopkins  the  Safe  Deposit  and  Tnist  Company 
was  duly  appointed  trustee  in  his  place,  ifargarct  Schapiro 
and  her  husband  in  1899  made  a  deed  of  trust  to  the  Safe 
Deposit  and  Trust  Company  of  all  her  property  and  estate 
in  Maryland  "whether  in  possession,  reversion  or  expectancy 
*  *  *  including  all  of  her  right,  title,  interest  and  estate, 
both  at  law  and  in  equity  in  and  to  that  portion  of  the 
estate  of  John  J.  Hopkins,  deceased,  which  tmder  his  will 
or  otherwise,  is  now  or  may  hereafter  be  vested  in  the  said 
Margaret  Schapiro  as  one  of  the  heirs  at  law  of  said  te-^tator." 

If  the  date  of  Mrs.  Howard's  death  without  issue  is  the 
date  at  which  the  heirs  entitled  to  this  estate  are  to  be  ascer- 
tained, then  Mrs.  Schapiro  is  the  only  person  answering  that 
description,  and  is  solely  entitled. 

If  however  the  date  to  be  taken  for  that  purpose  is  the 
death  of  John  J.  Hopkins,  then  Mahlon  Hopkins  and  Ella 
W.  Mercer  were  the  only  persons  answering  that  description, 
if  the  words  "heirs  at  lair*'  are  to  be  construed  in  their  ordi- 
nary sense,  or  if  they  are  to  be  construed  as  'Uie.rt  of  lin!' 
in  consequence  of  the  admitted  conversion  of  the  property 
into  personalty  under  the  will,  then  ^rahlon  Hopkins,  Ella 
W.  Mercer  and  Lavinia  Hopkins,  were  the  three  persons 
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answering  that  description;  the  shares  so  vesting,  in  either 
aspect  of  the  case,  passing  to  the  beneficiaries  of  the  heirs 
at  law,  or  next  of  kin,  under  the  various  wills,  deids  and 
devolutions  of  title  before  mentioned. 

All  persons  possibly  interested  in  the  estate  upon  any 
theory  were  made  parties,  and  have  answered  admitting  the 
necessity  of  a  construction  of  the  will  and  the  case  was  heard 
upon  the  petition  and  answers,  and  an  agreed  statement  ad- 
mitting all  matters  and  facts  alleged  in  the  petition  and  not 
denied  in  the  answers,  without  however  admitting  any  stattr 
ment  as  to  the  construction  or  legal  effect  of  any  instrument 
referred  to. 

The  Court  below  was  of  opinion  that  the  words  "heirs  at 
law''  must  be  construed  as  next  of  kin,  but  no  one  prejudiced 
by  the  decision  ujMin  that  point  has  appealed,  and  both  the 
appellants  agree  that  the  question  is  not  material. 

The  Court  below  held  that  the  estate  vested  immediately 
upon  the  death  of  John  J.  Hopkins,  in  equal  shares  in  his 
mother  Lavinia  Hopkins  and  his  brother  and  sister  Mahl(m 
Hopkins  and  Ella  W.  Mereor,  as  his  next  of  kin,  and  that 
**by  virtue  of  the  operation  of  the  deaths,  wills,  deeds  and 
other  facts  and  instruments  recited  in  the  proceedings,  said 
shares  in  remainder  should  be  distributed  as  follows: 

**To  the  Safe  Deposit  and  Trust  Company  as  trustee  under 
the  deed  from  ^frs.  Schapiro  20/36 ;  to  Charles  H.  Harding 
8/36:  to  Jennie  Mercer  Lake  3/36;  to  Marie  Henriette 
Merex^r  2/36 ;  and  to  the  Safe  DeiK)sit  and  Trust  Company 
under  the  deed  from  Samuel  H.  Mercer  3/36." 

These  appeals  thus  prei?ent  two  questions : 

(1)  Did  the  remainder  after  death  of  Elizabeth  W.  How- 
ard vest  at  the  death  of  John  J.  Hopkins  in  those  persons 
who  then  composed  the  class  of  heirs  at  law  of  the  testator 
meaning  in  this  case  in  the  view  of  the  Court,  his  next  of 
kin,  or  did  it  vest  at  the  death  of  Elizabeth  W.  Howard,  in 
Mrs.  Schapiro  as  the  only  living  representative  of  that  class. 
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(2)  If  this  remainder  vested  in  Mrs.  Sehapiro,  at  Mrs. 
Howard^s  death,  then  was  her  deed  of  trust  to  the  Safe 
Deposit  and  Trust  Company  effective  to  vest  the  estate  in 
the  trustee. 

Upon  the  first  of  these  questions,  the  learned  Judge  of 
the  Circuit  Court  reached  his  conclusion  by  adopting  the 
view  that  notwithstanding  the  testator  had  said  in  unam- 
biguous and  unmistakeable  language,  that  his  estate,  upon 
the  death  of  his  wife,  should  go  to  any  child  or  children  of 
hers,  that  his  intention  was  that  it  should  only  go  to  her  chil- 
dren by  him,  and  that  this  language,  however  contradictory 
of  his  apparent  intention  7nust  be  so  construed  as  to  give  ef- 
fect to  his  presumed  intention.  His  actual  language  was,  "I 
will  and  devise  unto  the  said  Elizabeth  W.  Hopkins  all  estate 
that  I  may  die  possessed  of  *  *  *  to  be  held  by  her,  my  said 
wife,  Elizabeth  W.  Hopkins,  during  her  natural  life,  she  to 
have  sole  control  of  my  said  estate  without  let  or  hindrance 
from  any  person  whatever ;  and  in  the  event  of  my  said  wife 
having  any  child  or  children  at  the  time  of  her  death,  I  will 
and  devise  the  whole  of  my  said  estate  to  said  child  or  chil- 
dren, equally  to  be  divided,  if  more  than  one.  But  in  the  event 
of  my  said  wife  dying  without  issue  living,  then  and  in  that 
case,  I  devise  and  bequeath  all  said  estate  to  my  heirs  at 
law,"  In  support  of  this  finding  of  the  testator's  intention, 
the  Court  in  its  opinion  cites  no  authority,  nor  is  any  cited 
by  the  able  and  diligent  counsel  of  the  appellees  in  their 
brief  in  this  Court. 

If  this  intention  can  be  properly  dedticed  from  the  lan- 
guage of  the  will,  it  is  unquestionably  decisive  upon  the 
point  now  imder  consideration,  since  if  he  intended  to  desig- 
nate only  children  begotten  by  him,  the  possibility  of  ^uch 
children  terminated  at  his  death.  He  died  without  issue, 
and  there  was  then  no  class  or  individual  answering  the  de- 
scription of  children,  or  a  child,  b^otten  by  him,  and  there- 
fore the  remainder  would  then  vest  in  his  heirs  at  law  as 
held  by  the  Court.    But  is  this  view  tenable  ? 
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We  will  reproduce  here  the  language  of  the  opinion  below 
upon  this  point. 

The  Court  says :  "This  will  was  executed  June  14th,  1873, 
and  the  testator  died  in  1875.  He  had  no  children  at  the 
time  the  will  was  executed,  and  none  at  the  time  of  his 
death;  but  he  left  surviving  him  a  mother  and  a  brother  and 
a  sister. 

"If  the  words  of  this  clause,  now  the  subject  of  this  con- 
troversy, be  taken  literally  the  result  would  be  that  had  a 
child  of  the  tenant  for  life  by  the  testator,  and  a  child  or 
children  of  her  by  a  future  husband  survived,  they  would 
have  shared  equally  in  this  estate.  In  other  words,  strangers 
to  his  own  blood  would  have  taken  what  in  all  reason  or 
justice  should  go  to  his  own  child;  and  besides,  on  the  fail- 
ure of  a  child  by  him,  and  the  birth  of  a  child  by  a  future 
husband,  strangers  to  him  wotdd  have  taken  in  preference 
to  his  next  of  kin  or  heirs  at  law. 

"The  natural  objects  of  his  bounty  were:  first,  his  wife 
and  children,  if  any  should  be  born  after  the  execution  of 
his  will;  and  second,  his  mother  and  his  brother  and  sister. 
There  is  nothing  in  the  will  to  indicate  an  unfriendly  feel- 
ing toward  his  next  of  kin.  On  the  contrary  he  made  pro- 
vision for  them  without  preference.  If  there  had  been  an 
intention  on  his  part  to  provide  for  children  of  his  wife  by 
a  future  husband,  and  divest  the  property  altogether  from 
his  next  of  kin,  it  is  strange  he  did  not  create  the  ultimate 
bequest  in  favor  of  the  heirs  at  law  of  his  wife." 

Let  us  see  how  this  method'  of  dealing  with  the  unam- 
biguous language  of  a  will  comports  with  the  decisions  in 
this  State. 

In  WaJston  v.  White,  5  Md.  297,  Judge  LeGrand  said: 
"The  rule  is  this :  where  the  language  of  the  testator  is  plain 
and  imambiguous  such  language  must  govern,  and  therefore 
extrinsic  evidence  is  inadmissible  to  show  that  he  nieaivt 
something  different  from  what  his  language  imports;  in 
other  words,  the  question  in  expounding  a  will  is  not  what  the 
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testator  meant,  as  distinguished  from  what  his  words  ex- 
press, but  simply  what  is  the  meaning  of  his  words."  That 
was  an  action  of  ejectment,  where  title  depended  upon  the 
location  of  Beaver  Dam  Branch  designated  by  the  testator  in 
his  will,  as  a  boundary  between  two  tracts,  and  the  only  excep- 
tion in  the  case  was  to  the  ruling  on  the  prayers.  One  of 
the  plaintiffs  prayers  left  it  to  the  jury  to  find  the  location 
of  the  stream  mentioned,  together  with  other  designated  facts 
necessary  to  recovery.  It  was  objected  that  this  prayer 
should  have  left  to  the  jury  the  inienfion  of  the  testator  in 
the  use  of  the  words  "Beaver  Dam  Branch,"  and  the  trial 
Court  sustained  the  objection  and  rejected  the  prayer,  but 
this  Court  held  that  ruling  to  be  erroneous. 

When  a  Court  is  expounding  a  will  either  at  law,  where  it 
is  sitting  as  a  jury  or  in  a  proceeding  like  that  before  us,  we 
know  of  no  other  rule  by  which  it  must  be  governed  than 
that  indicated  above,  nor  any  authority  for  allowing  greater 
latitude  in  the  application  of  that  rule,  in  the  one  case  than 
in  the  other. 

In  Haivman  v.  Thomas,  44  Md.  30,  Judge  Babtol  quot- 
ing Chief  Justice  Shaw,  said:  "The  general  rule  certainly 
is,  the  intention  of  the  testator  is  to  govern,  in  the  construc- 
tion, but  it  is  the  intention  expressed  in  the  will."  In  Ileald 
V.  Ileald,  56  Md.  313,  Judge  Robinson  said:  "Whatever 
may  be  the  general  intent  of  the  testator,  if  it  does  not  ap- 
pear that  he  has  omitted  words  intended  to  be  used,  it  is  not 
competent  for  the  Court  by  intendment,  to  reconstruct  the 
will  to  give  effect  to  such  intention.  Brotherion  v.  Bury,  18 
Beav.  65 ;  Martineau  v.  Briggs,  23  Week.  Rep.  889." 

In  Demill  v.  Reid,  71  Md.  191,  in  considering  the  ques- 
tion of  when  a  certain  remainder  veste<l.  Judge  Milt.er  said 
the  testator  had  the  clear  right  to  fix  the  time  of  vesting,  and 
said  "a  Court  has  no  right  to  put  other  words  into  his  will, 
or  to  place  upon  those  he  has  used  any  other  than  their 
usual  and  accepted  meaning;  and  clearly  not  when  there  is 
no  necessity  for  doing  so."     And  the  testator  in  the  case 
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before  us  had  as  absolute  a  right  to  make  the  children  of  his 
wife  by  a  second  marriage  the  primary  objects  of  his  bounty, 
after  his  wife's  death,  as  the  testator  in  Demill  v.  Reid  had 
to  prescribe  the  time  when  a  remainder  created  by  him 
should  vest. 

And  in  Abell  v.  Abell,  75  Md.  58,  Judge  Fowleb  said: 
'^It  will  not  do  to  say  the  intention  must  govern,  and  then 
by  some  strained  or  artificial  course  of  reasoning,  attempt  to 
place  upon  the  will  a  construction  plainly  repugnant  to  the 
language  used  therein  by  the  testator.  In  other  words,  we 
must  be  governed  not  by  what  we  may  suppose  the  testator 
wished,  but  by  what  he  says.  And  argimients  based  upon  the 
supposed  or  known  wishes  of  a  testator  in  respect  to  the  dis- 
position of  his  property  are  not  to  be  considered  unless  such 
wishes  are  expressed  in  his  will.  The  short  answer,  says 
Chancellor  Kent,  which  Courts  are  so  often  compelled  to 
make  to  such  arguments,  is,  voluit,  sed  non  dixit/^ 

Certain  it  is,  that  if  the  language  which  the  testator  has 
here  used,  is  to  govern  in  the  construction  of  his  will,  then 
any  children  his  wife  might  have  left  by  her  second  marri- 
age, must  have  taken  this  property  upon  her  death,  and  the 
decree  of  the  Court  below  could  only  avoid  that  result  by 
substituting  for  the  will  actually  made,  a  reconstructed  will 
to  conform  to  the  Court's  opinion  of  what  the  testator  should 
have  been  expected  to  do  in  making  a  will.  The  Court  says, 
this  estate,  if  the  testator's  wife  had  left  a  child  by  him  and 
also  a  child  by  a  second  marriage  would,  if  the  clear  language 
Rised  is  to  govern,  go  equally  to  these  two  children ;  but  that 
this  would  be  coiitrarv'  to  "all  reason  and  justice,"  that  is  to 
the  opinion  of  the  Court,  and  therefore  the  opinion  of  the 
Court  shall  prevail  over  the  intention  expressed  in  the  will. 
Because  the  cases  are  rare  in  which  a  man  makes  any  provi- 
si(/n  for  the  children  of  his  wife  by  a  second  marriage,  it  is  not 
to  be  assumed  when  such  a  provision  is  made  that  the  testa- 
tor has  said  what  he  did  not  mean  t^  say,  and  that  the 
Court  is  at  liberty  to  undo  what  he  has  done. 
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Mr.  Underhill  in  the  second  volume  of  his  work  on  Wills, 
paragraph  551,  says:  "When  the  testator  devises  property  to 
his  widow,  and  after  her  death  'to  her  children/  he  will  be 
presumed  to  mean  not  only  those  of  whom  he  is  the  father, 
in  which  case  the  word  'her'  will  be  exactly  synonomous 
with  'our,'  but  also  those  who  may  be  bom  to  her  by  a  subse- 
quent marriage,  when  'her'  will  have  its  proper  meaning. 
The  contrary  however  has  been  held  in  Louisiana,  on  the 
ground  that  a  legacy  cannvit,  by  the  peculiar  law  of  that  State 
be  given  a  child  not  conceived  at  the  death  of  the  testator. 
Sevier  v.  Douglas,  4  La.  An.  605." 

Twice,  in  the  will  before  us,  the  testator  gives  the  broadest 
expression  to  his  apparent  purpose,  first  providing  for  *'any 
child  or  children  my  said  wife  may  have  at  her  death,"  and 
later  providing  "in  the  event  of  ray  said  wife  dying  without 
issue"  that  the  estate  should  go  to  his  heirs  at  law,  showing 
his  purpose  not  to  confine  the  gift  to  her  immediate  chil- 
dren, but  to  extend  it  to  her  more  remote  issue. 

We  have  not  been  referred  to  any  other  American  decision 
than  that  above  mentioned  from  Louisana,  in  which  it  does 
not  appear  that  either  the  counsel  or  the  Court  questioned 
the  intention  of  the  testator,  and  the  sole  point  of  attack 
being  the  invalidity  under  the  law  of  that  State  of  such  a 
limitation  over  to  a  person  unborn. 

In  Barrington  v.  Tristram,  6  Vesey,  Jr.,  345,  there  was  a 
bequest  upon  trust  for  the  benefit  "of  all  and  every  the  child 
.  or  children"  of  the  testator's  niece  "Mrs.  Tristram,  the  wife 
of  the  Rev.  Thomas  Tristram,"  distribution  to  be  made  at  a 
certain  period.  Before  that  period,  the  Rev.  Thos.  Tristram 
died,  and  Mrs.  Tristram  married  again  and  had  a  child  by 
her  pecond  marriage.  When  the  period  for  distribution  ar- 
rived, the  Tristram  children  claimed  the  whole  estate,  and 
the  child  of  the  second  marriage  claimed  a  distributive  share. 
Lord  Eldon  held  such  child  entitled  to  a  share,  saying  that 
upon  the  general  rule  a  child  by  a  subsequent  marriage  was 
included,  "since  the  testator  has  given  to  persons  whom  the 
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law  makes  certain."  In  the  course  of  his  opinion  he  said: 
"My  private  opinion  is,  he  never  thought  of  his  niece  mar- 
rying again,  but  the  object  was  the  children  of  Mrs.  Trist- 
ram. The  words  'the  wife  of  the  Rev.  Thomas  Tristram,' 
are  merely  words  of  description  *  ^  **  and  notwithstanding 
a  strong  conjecture  against  my  judicial  opinion,  I  am  bound 
to  declare  that  every  child  of  Mrs.  Tristram  shall  take." 
This  case  is  not  only  a  high  authority  illustrating  the  gen- 
eral rule  applicable  to  the  question,  but  it  emphasizes  the 
obligation  to  give  effect  to  the  testator's  expressed  intentions, 
and  not  to  indulge  conjecture  however  strong. 

In  ex  parte  The  Earl  of  Ilchester,  7  Vesey,  Jr.  348,  the 
testator  being  married,  but  not  then  having  any  children, 
gave  the  guardianship  of  all  his  daughters  born  or  to  be  borU; 
to  his  wife,  and  of  all  his  sons  hereafter  to  be  bom,  to  his 
wife  and  his  brother  or  the  survivor,  and  it  was  held  that 
this  testamentary  guardianship  extended  to  all  the  children 
by  that  as  well  as  by  a  second  marriage.  Lokd  Alvanley 
delivered  an  opinion,  concurred  in  by  Lord  Eldon  and  by 
Sir  Wm.  Grant  Master  of  the  Rolls,  in  which  Lord  Alvan- 
ley said:  "If  I  were  at  liberty  to  indulge  conjecture,  I 
should  certainly  be  apt  to  suppose  he  had  not  in  his  contem- 
plation any  future  marriage.  I  have  read  this  will  with  an 
anxious  desire  to  satisfy  myself  that  I  could  state  to  your 
Lordship  as  my  judicial  opinion  that  it  would  admit  of  the 
restrained  construction.  T  have  ever  thought  it  imposed 
upon  me  not  to  make  any  intendment  contrary  to  the  plain 
and  usual  sense  of  the  words  used,  unless  from  other  parts 
of  the  will,  T  could  plainly  see  that  the  testator  could  not 
have  intended  them  to  have  that  extensive  operation  the 
words  themselves  could  carry.  *  *  *  And  T  cannot  see  any 
decisive  inference,  that  necessarily  and  unavoidably  this 
testator  must  have  meant  to  restrain  the  guardianship  to  the 
children  of  his  then  wife." 

But  apart  from  the  binding  authority  of  the  rule  of  con- 
struction established  in  the  cases  cited  above  we  think  there 
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are  indications  in  this  will  that  the  testator  had  in  his  mind 
the  contingency  of  a  second  marriage  by  his  wife,  in  event 
of  her  surviving  him,  and  that  he  used  the  broad  language 
he  did  with  knowledge  of  the  eflFect  it  would  have. 

The  technical  language  used  in  parts  of  this  will  indicates 
that  it  was  drawn  by  a  lawyer  and  as  it  is  witnessed  by  Mr. 
E.  C.  Qantt,  now  deceased,  but  known  to  this  Court  as  a 
capable  and  careful  lawyer  it  is  a  fair  inference  that  he  was 
the  draftsman,  and  that  he  did  not  permit  the  testator  to 
execute  this  will  without  explaining  to  him  the  important 
effect  of  what  is  certainly  an  unusual  provision  to  be  made. 
By  the  first  disposing  clause  of  the  will  he  gave  $3,000,  the 
equivalent  of  one-fourth  of  his  estate,  in  trust  for  his  wife's 
sister,  Mrs.  Warfield,  for  her  life  and  after  her  death  to  her 
two  children  then  living,  with  any  other  children  she  might 
afterwards  have.  This  was  a  strong  manifestation  of  regard 
and  affection  for  his  wife's  sister,  and  of  interest  in  the  blood 
of  his  wife's  family,  and  it  was  a  large  bequest  in  view  of 
the  comparative  amount  of  his  whole  estate.  By  the  next 
clause  he  bequeaths  to  Mrs.  Warfield's  son,  whom  he  desig- 
nates "my  nephew,"  the  watch  and  chain  he  wore,  articles 
of  personal  use,  almost  always  bequeathed  to  children,  or 
one  standing  in  the  place  of  a  child.  By  the  next  clause  he 
directed  the  conversion  of  all  his  real  and  personal  property 
into  money  and  the  proceds  to  be  invested  by  his  executor  in 
securities,  not  in  the  name  of  a  trustee,  but  in  the  name  of 
his  wife,  "to  be  held  by  her,  during  her  life,  without  impeach- 
ment of  waste,  or  let  or  hindrance  from  any  pers^on  whomso- 
ever *  *  *  gjje  to  have  sole  control.  *  *  *  And  in  event  of 
my  said  wife  having  any  child  or  childl'en  at  the  time  of 
her  death,  I  will  and  devise  the  whole  of  said  estate  to  said 
child  or  children."  In  these  provisions  there  is  an  irresisti- 
ble suggetsion  that  he  knew  or  believefl,  that  he  would  have 
no  children  of  his  own,  for  if  he  contemplated  or  hoped  for 
children,  and  it  was  his  intention  that  his  own  children  only 
if  there  were  any,  should  take  this  property  on  her  death,  the 
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provision  against  impeachment  of  waste,  or  let  or  hindrance 
by  any  one  becomes  unintelligible,  being  applicable  only  to 
personal  securities  standing  in  her  own  name.  Without  in- 
timating what  the  legal  effect  of  that  provision  would  have 
been,  if  she  had  encroached  upon  the  corpus  of  the  fund 
placed  so  absolutely  by  the  will  in  her  control,  it  is  obvious 
that  it  suggested  the  power  of  consumption,  which  is  not 
reconcilable  with  its  preservation  for  his  children,  though 
not  irreconcilable  with  the  view  that  in  the  absence  of  chil- 
dren of  his  own  he  wished  her  to  have  absolute  control  of 
the  estate  not  only  for  her  own  uses  but  for  those  of  any 
children  she  might  have  in  event  of  a  second  marriage. 

Other  considerations  tending  in  the  same  direction  have 
been  suggested  in  the  argument,  but  we  shall  not  pursue 
them  further,  the  result  of  our  most  careful  reflection  being 
that  the  words  "any  children''  as  employed  by  the  testator 
would  embrace  children  of  his  wife  by  any  second  marriage. 

Having  reached  that  conclusion,  it  must  of  necessity  fol- 
low, that  the  remainder  limited  to  the  heirs  of  the  testator 
could  not  vest  until  the  death  of  Mrs.  Howard.  In  Demill 
v.  Reid,  71  Md.  191,  Judge  Miller  says:  "It  seems  to  us 
to  be  clear  law,  as  well  as  good  sense,  that  in  a  case  where 
there  is  an  ultimate  limitation  upon  a  contingency,  to  a  class 
of  persons  plainly  described,  and  there  are  persons  in  esse 
answering  the  description  when  the  contingency  happens, 
they  alone  can  take."  The  contingency  upon  which  the  re- 
mainder was  limited  to  vest  in  the  heirs  at  law  of  the  testa- 
tor was  the  death  of  Mrs.  Howard  without  issue,  and  until 
her  death  that  contingency  was  not  determined. 

It  cannot  be  denied  that  the  limitations  both  to  the  chil- 
dren of  Mrs.  Howard,  and  to  the  heirs  of  the  testator  are  con- 
tingent. They  are  alternative  contingent  remainders,  de- 
pendent upon  a  contingency  with  a  double  aspect.  The  re- 
mainder to  the  heirs  at  law  is  alternative  to  the  remainder 
to  Mrs.  Howard's  children,  and  they  are  both  contingent  be- 
cause the  persons  to  take  in  each  are  not  ascertained. 
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Among  the  numerous  cases  in  this  State  discussing  the 
vexed  question  of  the  vesting  of  remainders  the  recent  case 
of  Thorn  V.  Thorn,  101  Md.  444,  seems  more  closely  to  resem- 
ble the  present  case,  and  we  shall  quote  from  it  at  some 
length. 

Judge  Jokks  said:  **The  grantor,  Wm.  H.  DeCourcy 
Wright  first  gave  to  his  daughter,  Airs.  Alay,  afterwards 
Mrs.  Thomas,  an  equitable  life  estate  in  the  property  during 
the  joint  natural  lives  of  herself  and  hfr  then  husband ;  then 
an  equitable  estate  to  the  survivor  of  them  with  power  to 
such  survivor  to  devise  and  bequeath  the  estate  among  the 
children  or  descendants  of  Mrs.  May  and  her  then  husband ; 
then  without  here  reciting  all  the  terms  of  the  trust  he  pro- 
vides for  the  final  full  fee  simple  interest  in  the  property 
vesting  in  the  children  and  descendants  of  Mrs.  May  and  her 
then  husband.  Here  the  first  of  the  alternative  fee  simple 
estates  provided  for  in  the  deed  is  made  to  vest  if  the  con- 
tingencies should  happen  to  call  it  into  existence;  and  if  it 
came  into  existence,  it  necessarily  excluded  all  other  inter- 
ests and  estates  in  the  property.  But  in  case  the  conditions 
provided  for  in  his  deed  should  never  exist,  and  necessarily 
only  in  case  they  should  never  exist,  he  made  the  alternative 
disposition  of  the  ultimate  interest  in  the  property  by  pro- 
viding *  *  *  that  the  property  should  go  to  and  vest  in  such 
persons  as  would  by  the  now  existing  laws  of  Maryland  be 
the  heirs  at  law  of  the  said  Wm.  H.  DeCourcy  Wright  and 
for  their  heirs  forever.  Here  the  second  of  the  alternative 
fees  provided  for  by  the  deed  rested.  And  it  was  in  entire 
substitution  for  and  exclusion  of  all  other  interests  in  the 
property,  because  it  could  not  come  into  existence  until  all 
previous  interests  so  provided  were  beyond  the  possibity  of 
existence.  The  first  fee  was  provided  for  under  conditions 
specified.  When,  and  only  when  the  conditions  that  were  to 
bring  that  into  existence  did  not  exist  and  could  not  exist, 
was  the  other  to  be  called  into  existence.  The  existence  of 
the  latter  began  when  all  possibility  of  the  other  ceased." 
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This  exposition  of  the  nature  and  operation  of  alternative 
contingent  remainders,  and  the  demonstration  of  the  impossi- 
bility of  the  later  vesting  while  there  is  a  possibility  of  the 
vesting  of  the  earlier,  is  so  clear  and  conclusive,  that  we 
shall  not  prolong  this  opinion  by  any  reference  to,  or  at- 
tempt to  reconcile,  the  many  cases  involving  the  general 
question,  and  so  fully  and  ably  discussed  by  counsel  in  their 
briefs,  and  shall  content  ourselves  with  declaring  that  the 
remainder  to  Mr.  Hopkins'  heirs  at  law  did  not  vest  untU 
Mrs.  Howard's  death,  and  then  only  in  Mrs.  Schapiro,  as  the 
sole  representative  of  that  class,  in  esse. 

The  remaining  question  is  whether  the  interest  thus  taken 
by  Mrs.  Schapiro  passes  under  her  deed  of  trust  to  the  Safe 
Deposit  and  Trust  Company. 

There  can  be  no  doubt  of  Mrs.  Schapiro's  intention  to  con- 
vey such  interest,  however  acquired,  when  she  executed  that 
deed  of  trust  on  July  6th,  1899,  but  as  Mrs.  Howard  was 
then  living,  and  as  the  remainder  to  the  heirs  at  law  was  at 
that  time  contingent,  and  the  person  to  take  imascertained, 
it  is  contended  for  Mrs.  Schapiro  that  she  had  but  a  mere 
possibility  which  was  not  assignable. 

"The  common  law  declares  all  contingent  estates,  when 
the  person  to  take  is  not  ascertained,  to  be  a  mere  possibility 
not  coupled  with  an  interest,  and  to  be  neither  devisable,  de- 
scendible, alienable  by  voluntary  conveyance  nor  subject  to 
execution.  4  Kenfs  Commentaries,  261 ;  2  Wash  Real  Prap- 
erty,  238.  Such  a  naked  possibility  is  in  law  neither  an 
estate,  property,  right  nor  claim.  One  having  such  a  pos- 
sibility may  in  the  future  have  a  right,  but  cannot  be  cor- 
rectly said  to  have  any  exiting  right  or  claim."  In  re  Banks 
Will,  87  Md.  440,  where  the  question  is  discussed  at  some 
length. 

Tn  Marshall  v.  Safe  Deposit  Company,  101  Md.  1,  one  of 
the  questions  was  whether  a  deed  of  tnist  made  by  Samuel 
H.  Mercer  to  the  Safe  Deposit  Company  passed  to  it  an 
interest  in  certain  property  which  he  afterwards  acquired 
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under  the  will  of  Lavinia  Hopkins,  and  Judge  McSiieruv 
said:  ''Before  the  deed  of  trust  can  be  said  to  include  the 
accruing  share  with  which  we  are  now  concerned,  it  must 
appear  that  that  share  was  an  existing  or  contingent  interest 
to  which  Samuel  was  entitled  when  the  deed  was  executed, 
and  that  the  granting  clause  of  the  deed  contains  apt  and 
sufficient  words  to  transfer  that  interest." 

In  Fisher  v.  Woffner,  109  Md.  243,  this  Court  held  that 
where  a  contingent  remainder  after  a  life  estate  is  limited  to 
a  person  who  is  definitely  described,  it  may  be  devised  b;^ 
him,  although  he  dies  before  the  happening  of  the  contin- 
gency which  is  to  vest  the  estate  in  him,  but  Judge  Boyd,  in 
delivering  the  opinion  of  the  Court,  said,  that  "Robert  A. 
Fisher  took  a  transmissible  and  devisable  estate  under  the 
will  of  his  father,  as  the  person  to  take  was  certain,  and  there 
was  nothing  in  the  will  of  the  father  which  indicated  his  in- 
tention that  such  interest  or  right  as  a  contingent  remainder- 
man may  have  before  the  happening  of  the  contingency, 
should  be  postponed  until  the  death  of  the  life  tenant."  The 
italics  are  those  of  the  Court.  Judge  Boyd  also  referred  to 
''a  distinction  made  by  some  authorities  between  the  ease  of 
a  person  designated  to  take  a  remainder  upon  the  happening 
of  a  future  contingency,  and  that  of  persons  forming  a  class 
which  is  to  take  in  the  same  contingency,"  which  distinction 
he  said  "has  not  only  been  recognized  in  this  State  but  seems 
to  us  to  be  a  logical  one." 

For  these  reasons  we  are  of  opinion  that  Mrs.  Schapiro's 
deed  does  not  operate  to  convey  the  estate  in  question.  "Where 
a  deed  is  based  upon  a  substantial  and  valuable  considera- 
tion, and  the  grantor,  in  return  for  such  consideration  at- 
tempts to  convey  property  thereafter  to  be  acquired,  a  Court 
of  Equity  will  enforce  a  conveyance  in  a  proper  case,  but 
where  the  consideration  is  merely  nominal,  equity  will  not 
interfere.  Miller's  Eq.,  sec.  687,  Bhr.h  v.  Cord,  2  H.  &  G. 
103,  Cox  V.  Sprigg,  6  Md.  287,  quoting  from  Atherly  on 
Marriage  Settlements,  "that  as  against  the  settler  himself 
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equity  should  in  no  case  enforce  a  voluntary  agreement." 
"The  principle  of  the  Court  is  to  withhold  its  assistance 
from  a  volunteer,  whether  he  seeks  to  have  the  benefit  of  a 
contract,  or  covenant,  or  settlement."  Snyder  v.  Jones,  38 
Md.  552.  "It  is  not  enough  that  the  settlor  executed  a  paper 
purporting  to  pass  it,  if  in  fact  the  paper  does  not  have  that 
effect.  The  intention  of  the  settlor  to  divest  himself  of  the 
legal  title  must  be  consummated  and  executed,  or  the  Court 
will  not  enforce  the  trust."  Perry  an  Trusts,  sec.  100.  Mrs. 
Schapiro's  deed-  of  trust  recites  by  way  of  preamble  her  de- 
sire to  place  her  property  in  trust,  and  the  acceptance  of  the 
office  by  the  trustee,  and  then  alleges  the  consideration  to  be 
"the  premises,  the  sum  of  five  dollars  and  other  valuable  con- 
siderations." Without  intimating  any  opinion  as  to  the 
character  of  the  consideration  as  expressed  in  the  deed,  we 
may  say  that  nothing  we  have  said  will  preclude  any  appro- 
priate proceeding  to  enforcfe  a  conveyance  upon  the  theory 
(jf  ail  adequate  consideration  therefor. 

For  the  reasons  we  have  stated  the  decree  appealed  from 
will  be  reversed,  but  this  will  be  without  prejudice  to  th« 
right  of  the  Safe  Deposit  and  Trust  Company,  as  trustee 
under  the  deed  from  Mrs.  Schapiro  to  proceed  for  enforce* 
ment  of  a  conveyance  of  the  property  acquired  by  Mrs, 
Schapiro  as  a  result  of  this  decision. 

Decree  reversed  in  No.  Jf2  and  affirmed  in 
JfS.  The  costs  above  and  below  to  6« 
allowed  out  of  the  trust  estate. 
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JAMES  F.  FARLEY,  GARNISHEE,  r...  ALONZO  IT. 

COLVER. 

Attachments — Liability  of  Girnishee  Who  Pays  Debt  Attached 
to  Fraudulent  Assignee — Evidence, 

if  the  garnishee  in  an  attachment  on  judgment  has  notice  that 
an  assignment  of  the  fund  owing  by  him  to  the  defendant 
was  fraudulently  made  by  the  defendant  to  a  third  party  for 
the  ]>urpo8e  of  defrauding  the  defendant's  creditors,  and 
nevertheless  pays  the  money  to  the  assignee  or  to  the  defend- 
ant, he  is  liable  therefor  to  the  plaintiff  in  the  attachment. 

The  plaintiff  A.  obtained  a  judgment  against  B.,  upon  which 
an  attachment  was  issued  and  laid  in  the  hands  of  C,  who 
employed  B.  to  do  certain  work  in  a  business  carried  on  by 
him.  Therfupon  B.  executed  an  assignment  of  his  business 
to  his  wife.  A.  notified  C.  that  this  assignment  was  fraudu- 
lent and  void,  because  designed  to  defraud  B.'s  creditors,  but 
C.  thereafter  paid  money  to  B.  as  agent  of  his  wife.  Held 
that  the  jury  was  properly  instructed  that  if  they  found  that 
the  transfer  from  B.  to  his  wife  was  bona  fide  and  the  money 
paid  by  C.  to  B.  was  for  an  indebtedness  owing  to  the  wife, 
then  their  \erdict  should  be  for  C,  the  garnishee;  but  if  they 
found  that  the  transfer  was  fraudulent  and  intended  to  hinder 
and  defraud  the  creditors  of  B.,  and  that  the  money  paid  by 
^.  was  money  belonging  to  B.,  then  their  verdict  should  be 
for  the  plaintiff. 

In  an  attachment  case,  when  the  question  is  as  to  the  true  own- 
ership of  a  certain  fund,  the  garnishee  cannot  be  allowed  to 
state  his  opinion  as  to  the  ownership. 

When  the  question  at  issue  is  whether  a  party  was  legally  enti- 
tled to  a  certain  fimd  or  not,  evidence  as  to  what  business 
that  party  was  engaged  in  is  irrelevant  and  immaterial. 

Upon  the  trial  of  an  attachment  on  judgment,  the  garnishee 
cannot  deny  the  validity  of  the  judgment,  or  the  fact  that 
under  it  thi^  judgment  debtor  was  indebted  to  the  plaintiff. 
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An  attachment  binds  not  only  the  property  of  the  defendant  in 
the  hands  of  the  garnishee  at  the  time  it  is  laid,  but  also  such 
property  ad  may  come  into  his  hands  at  any  time  before  the 
trial  and  judgment. 

Decided  June  22nd,  1910, 

Appeal  fitnn  the  Court  of  Couunon   Pleas  of  Baltimore 
City  (Elliott,  J.). 

Trial  CouH's  Instruction. — If  the  jury  shall  believe  from 
the  evidence  offered  in  this  case  that  the  transfer  from  John 

E.  Coppersmith  to  Margaret  E.  Coppersmith,  dated  July  2, 
1908,  was  hona  fide,  and  shall  further  find  that  the  money 
paid  by  James  F.  Farley  to  him  the  said  John  E.  Copper- 
smith was  paid  in  extinguishment  of  an  indebtedness  owing 
by  said  Farley  to  the  said  Margaret  E.  Coppersmith,  then 
their  verdict  must  be  for  the  garnishee,  James  F.  Farley,  but 
if  they  shall  l)elieve  that  said  transfer  was  false  and  fraudu- 
lent and  intended  to  hinder  and  defraud  the  creditors  of  the 
said  John  E.  Coppersmith,  and  that  the  money  paid  by  James 

F.  Farley  was  the  money  belonging  to  the  said  John  E.  Cop- 
persmith, then  their  verdict  should  be  for  the  plaintiff  to  an 
amount  not  exceeding  his  judgment,  interests  and  costs, 
which  they  shall  find  was  paid  by  said  James  F.  Farley  to 
said  John  E.  Coppersmith,  subsequent  to  the  third  day  of 
July,  1908,  the  date  of  the  laying  of  the  attachment. 

The   cause   was    argued   before   Bom,    C.    J.,    Brtscoe. 
BrRKE.  Tiio^FAs  and  Fkner,  JJ. 

John  L.  0.  Lee,  for  the  appellant. 

J.  Kemp  Bartlett  and  /?.  77.  Bland  (with  whom  was  L.  B. 
K,  Cldcjgeit  on  the  brief),  for  the  appellee. 
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Briscoe,  J.,  delivered  the  opinion  of  the  Court. 

This  case  was  tried  in  the  Court  of  Common  Pleas  of  Bal- 
timore City  and  on  the  22nd  day  of  September,  1900,  re- 
sulted in  a  verdict  for  $574.49  in  favor  of  the  plaintiff. 
The  defendant,  James  F.  Farley,  Garnishee  of  John  E.  Cop- 
persmith, the  judgment  debtor,  has  appealed. 

The  facts  set  forth  in  the  record  appear  to  be  as  follows: 
On  the  20th  of  June,  1908,  the  appellee,  Alonzo  H.  Colver, 
trading  as  the  American  Sand  Company,  obtained  a  judg- 
ment against  John  E.  Coppersmith,  for  the  sum  of  $481.89, 
with  interest  and  costs,  in  the  Court  of  Common  Pleas  of 
Baltimore.  On  the  2nd  day  of  July,  1908,  the  appellee  di- 
rected an  attachment  to  issue  upon  this  judgment,  and  it  wa-s 
laid  in  the  hands  of  the  appellant  as  garnishee  to  bind  funds 
due  the  judgment  debtor  by  the  appellant,  Farley. 

John  E.  Coppersmith  the  judgment  debtor  was  engaged  in 
the  sand  and  hauling  business,  at  Long  Dock,  Baltimore 
City,  and  on  the  3rd  day  of  July,  1908,  by  an  agreement  in 
writing  dated  on  the  21st  day  of  July,  1908,  in  consideration 
of  the  sum  of  two  hundred  and  fifty  dollars,  assigned  and 
transfered  all  his  interest  in  the  business,  including  the  good 
will,  and  all  the  horses,  carts  and  implements  owned  and 
used  by  him  in  the  conduct  of  the  business  to  his  wife,  Mar- 
garet E.  Coppersmith.  The  husband,  under  the  agreement, 
was  to  be  employed  by  the  wife  as  the  manager  of  the  busi- 
ness for  a  period  of  five  years  at  a  salary  of  ten  dollars  per 
week. 

Farley,  the  garnishee,  is  a  builder  and  a  contractor  of 
Baltimore  City,  and  had  employed  (^oppersmith  to  do  haul- 
ing for  him,  and  dealt  generally  with  him  in  the  sand  busi- 
ness prior  to  and  subseqent  to  the  date  of  the  attachment. 

It  is  conceded  that  the  payments  made  by  the  appellant  to 
the  judgment  debtor  from  the  date  of  the  laying  of  the  at- 
tachment to  the  date  of  the  trial  of  the  case  were  more  than 
sufficient  to  pay  the  appellee's  judgment,  but  it  is  ui^ed 
upon  the  part  of  the  appellant  that  the  funds  so  paid  was 
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money  owing  and  belonging  to  the  wife  and  not  to  the  hus- 
band and  was  not  therefore  liable  under  the  attachment. 

The  single  controverted  question  of  fact  then  is  whether 
the  money  paid  by  the  appellant  was  the  property  of  Copper- 
smith or  belonged  to  his  wife,  and  this  question,  we  think, 
was  properly  left  to  the  jury  by  the  instruction  granted  by 
the  Court,  as  will  hereafter  appear  in  the  discussion  of  the 
granted  prayer  in  connection  with  the  evidence  set  out  in  the 
record. 

At  the  trial  of  the  case  the  defendant  reserved  three  ex- 
ceptions to  the  ruling  of  the  Court  upon  the  admissibility  of 
evidt  nee  and  one  to  the  action  of  the  Court  upon  the  prayers. 
The  Court  below  rejected  the  prayers  offered  on  behalf  of 
the  plaintiff  and  defendant  and  granted  an  instruction  in 
lieu  thereof,  to  the  effect,  if  the  jury  find  from  the  evidence 
that  the  transfer  from  Coppersmith  to  his  wife,  dated  July 
2nd,  1908,  was  bona  fide,  and  shall  further  find  that  the 
money  paid  by  Farley,  garnishee  to  Coppersmith,  was  paid 
in  extinguishment  of  an  indebtedness  owing  by  him  to  the 
wife,  then  their  verdict  must  be  for  the  garnishee,  but  if  they 
find  that  the  transfer  was  false  and  fraudulent  and  intended 
to  hinder  and  defraud  the  creditors  of  Coppersmith,  and  that 
the  money  paid  by  Farley  was  the  money  belonging  to  Cop- 
])ersmith,  then  their  verdict  should  be  for  the  plaintiff  to  an 
amount  not  exceeding  his  judgment,  interests  and  costs,  which 
they  shall  find  was  paid  by  Farley  to  Coppersmith  subse- 
quent to  the  date  of  the  laying  of  the  attachment. 

The  first  exception  was  taken  to  the  i-efusal  of  the  Court 
to  pennit  the  defendant  Farley,  who  was  called  on  behalf 
of  the  plaintiff,  to  state  upon  cross-examination  to  whom  the 
money  belonged  which  he  had  in  his  hands  from  the  laying 
of  the  attachment  to  the  date  of  trial. 

The  witness  had  testified  in  chief  that  he  had  employed 
Coppersmith  to  do  work  for  him,  and  on  July  2nd,  1908, 
Coppersmith  owed  him  the  sum  of  $100  which  was  paid  by 
a  credit  on  bills  due  Coppersmith  for  work  done  %y  Mr. 
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or  Mrs.  Coppersmith  or  both."  That  on  July  30th,  1908, 
he  received  a  letter  from  J.  Kemp  Bartlett,  attorney  for  the 
plaintiff,  notifying  him  that  the  attachment  upon  the  judg- 
ment which  had  been  laid  in  his  hands  was  intended  to  bind 
all  the  funds  due  or  to  become  due  by  him  to  Coppersmith 
whether  growing  out  of  transactions  had  in  the  name  of  Cop- 
persmith or  in  the  name  of  the  wife.  And  also  notifying 
him  that  at  the  trial  of  the  case  the  plaintiff  would  offer  evi- 
dence to  show  that  the  transfer  of  the  businesss  from  Copper- 
smith to  his  wife  was  a  mere  pretense  and  a  device  for  the 
purpose  of  defrauding  his  creditors  and  the  payment  of  anj 
money  to  Coppersmith,  would  be  at  his  peril.  He  further 
testified  that  after  this  letter  the  bills  were  made  out  and 
receipted  "M.  E.  Coppersmith,"  per  ''J.  E.  C,"  until 
September  11 ;  then  they  were  receipted,  "J.  E.  Copper- 
smith," six  bills  being  receipted,  "M.  E.  Coppersmith,"  pei 
"J.  E.  C."  and  the  balance,  twenty-three  bills  were  receipted. 
•'J.  E.  Coppersmith."  From  July  2,  1908,  till  October  4 
1908,  he  continued  to  do  business  with  John  E.  Copper- 
smith and  the  bills  were  rendered  in  the  name  of  M.  E.  Cop 
persmith.  Since  October  4,  1908,  the  bills  were  made  out 
for  the  hauling  in  the  name  of  George  W.  Fleagle,  Copper- 
smith's father-in-law.;  that  all  the  money  was  collected  and 
paid  to  Coppersmith.  He  further  testified  that  the  transfei 
of  the  business  to  Coppersmith's  wife  was  made  after  thf 
attachment  was  laid  in  his  hands. 

TIpon  this  state  of  proof,  we  think,  the  Court  below  was 
right  in  sustaining  the  plaintiff's  objection  embraced  in  thi^ 
exception.  To  have  allowed  the  question  would  have  per 
mitted  the  witness  in  this  case  to  have  given  his  opinion  as 
to  the  person  to  whom  the  money  belonged.  The  practical 
question  was  whether  the  money  belonged  to  Coppersmith 
or  his  wife,  and  this  question  was  to  be  determined  by  tho 
facts  in  the  case,  and  not  by  the  mere  opinion  of  the  witness. 
We  do  not  well  see  how  the  defendant  was  injured  by  the 
refusal  to  allow  the  question  to  be  answered,  because  the  wit- 
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ness  had  testified  that  on  July  2nd,  the  date  of  the  attach' 
ment,  he  did  not  owe  Coppersmith  one  cent,  but  related  the 
subsequent  dates  on  which  he  had  paid  money  to  him,  and 
that  no  money  was  paid  to  hiip  except  that  shown  by  the  re- 
ceipts, and  the  sum  of  $474.00  on  accout  of  the  Fleagle  pay- 
ments. There  was  also  testimony  subsequently  offered  on 
the  part  of  the  defendant,  without  objection,  that  Farley  the 
garnishee  was  not  indebted  to  the  defendant  at  the  time  of 
the  trial. 

The  second  exception  was  to  the  refusal  of  the  Court  to 
])eruiit  the  witness  Shi])ley  to  answer  the  following  ques- 
tion: "Do  you  know  what  business  Mrs.  Coppersmith  was 
in  ?"  There  was  no  reversible  error  in  this  ruling.  The 
question  was  irrelevant  and  immaterial,  because  the  char- 
acter of  the  business  Mrs.  Coppersmith  was  engaged  in,  or 
whether  she  was  engaged  in  any  business  at  all,  was  not 
material,  and  could  have  no  bearing  or  reflect  any  light  upon 
the  issues  involved  or  upon  the  main  controversy  in  this  case. 

The  third  exception  was  to  the  refusal  of  the  Court  to  per- 
mit the  witness  Coppersmith,  called  on  behalf  of  the  defend- 
ant, to  answer  the  question,  *  Vhether  or  not,  Mr.  Colver,  the 
plaintiff,  was  indebted  to  him  or  not."  Before  sustaining 
the  objection  to  this  question,  the  Court  below,  said:  "Now, 
T  ask  this  question  as  a  basis  for  the  ruling,  whether  or  not 
thi^  alleged  indebtedness  existed  at  the  time  of  the  render- 
ing of  the  judgment  in  this  case,  and  T  understand  the  coun- 
sel for  the  appellant  to  say,  yes,  so  I  sustain  the  objection." 

While  it  is  true  that  by  section  14  of  Article  9  of  the 
Code,  the  garnishee  in  every  attachment  may  plead  in  behalf 
of  the  defendant  any  ])lea  or  pleas  which  the  defendant 
might  plead  if  he  had  been  summoned,  and  had  appeared. 
Risewick  v.  Davis,  19  Md.  84;  Spear  v.  Griffin,  28  Md  418: 
Albert  V.  Albert,  78  Md.  388.  "Rut  no  authority  can  be  fur- 
nished for  the  proposition  that  a  garnishee  or  a  judgment 
debtor  will  be  permitted  to  reopen  and  to  retry  the  issues  once 
determined  between  the  parties  in  a  judgment  from  which  no 
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appeal  has  been  taken.  An  attachment  upon  such  a  judg- 
ment does  not  destroy  the  finality  or  conclusive  effect  of  the 
judgment,  nor  open  for  review  the  rights  and  questions  es- 
tablished and  determined  between  the  parties.  If  this  were 
so,  there  would  be  no  end  to  litigation  and  a  judgment  debtor 
would  be  permitted  to  obtain  a  new  trial  in  the  attachment 
proceedings.  There  was  manifestly  no  error  in  the  ruling 
on  this  exception.  Peters  v.  League,  13  Md.  58;  Groome  v. 
Lewis,  23  Md.  137. 

The  fourth  bill  of  exception  presents  for  review  the  ruling 
of  the  Court  upon  the  prayers.  As  we  have  seen  the  Court 
rejected  all  of  the  prayers  offered  by  the  plaintiff  and  de- 
fendant, and  granted  an  instruction  which  has  been  sub- 
stantially stated  in  this  opinion,  and  will  be  fully  set  out  by 
the  Reporter. 

This  instruction,  we  think,  clearly  presented  the  law  a^ 
applicable  to  the  case  on  the  facts,  and  left  to  the  jury  to 
find  the  material  questions  of  fact,  and  they  were,  whether 
the  funds  paid  by  the  garnishee  after  the  laying  of  the  at- 
tachment belonged  to  Coppersmith,  the  judgment  debtor  or 
to  his  wife,  and  whether  the  transfer,  of  July  2,  1908,  from 
Coppersmith  to  his  wife,  was  bona  fide,  or  false  and  fraudu- 
lent and  intended  to  hinder  and  defraud  his  creditors. 

The  general  rule  is  well  settled  in  this  State  that  the  right* 
of  the  attaching  creditor  to  recover  against  the  garnishee  de- 
pends upon  the  subsisting  rights  between  the  garnishee  and 
the  debtor  in  the  attachment  and  the  test  of  the  garnishee's? 
liability  is  that  he  has  funds,  property  cfr  credits  in  his 
hands  belonging  to  the  debtor  for  which  the  latter  would  have 
a  right  to  sue.  In  other  words,  as  was  said  in  Myer  v.  Ins. 
Co.,  40  Md.  595,  the  plaintiff  in  an  attachment,  as  against 
the  garnishee,  is  subrogated  to  the  rights  of  the  debtor  and 
can  recover  only  by  the  same  right  and  to  the  same  extent 
as  the  debtor  might  recover  if  he  were  suing  the  garnishee. 
Leppoc  V.  Nat.  Union  BanJc,  32  Md.  136 ;  Myer  v.  Insurance 
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Co.,  40  Md.  595;  Odend'hal  v.  Devlin,  48  Md.  439;  Hodge 
d'  McLane  oil  Attachment,  130. 

In  Odendlial  v.  Devlin,  su^m,  it  is  said,  there  are  some 
exceptions  to  this  general  rule,  as  for  instance  if  the  debtor 
has  fraudulently  conveyed  })roi)erty  to  another  the  grantee 
may  be  charged  as  garnishee,  though  the  fraudulent  grantor 
could  not  maintain  a  suit.  So  an  attachment  may  be  laid  in 
the  hands  of  a  garnishee,  before  the  debt  owing  by  the  latter 
to  the  debtor  in  the  attachment  has  matured.- 

In  Nicholson  v.  Crook,  56  Md.  55,  it  was  held,  that  ir 
this  State,  the  attachment  binds  not  only  the  property  of  the 
defendant  in  the  hands  of  the  garnishee  at  the  time  it  i^^ 
laid,  but  also  such  property  as  may  cjme  into  his  hands  a* 
any  time  before  trial  and  judgment.  Hardesty  v.  Camp- 
hell,  29  Md.  533;  Banh  v.  Jaggers,  31  Md.  38;  Banh  v 
Bank,  31  Md.  404;  Groc-me  v.  Lewis  23  Md.  152;  Art.  9. 
sec.  10,  Code  Public  General  Laws, 

The  reason  for  the  rule  is  stated  by  this  Court  in  Early  v 
Dorsett,  45  Md.  462,  to  rest  upon  the  peculiar  and  weU 
known  character  of  the  attachment  process.  This  proces? 
when  pursuing  credits,  unlike  ordinary  suits,  does  not  neces- 
sarily relate  back  to  the  impetration  of  the  service  of  the 
writ,  but  operates  upon  credits  in  the  hands  of  the  garnishee 
and  liable  to  condemnation  not  only  at  the  time  of  service,  ii 
then  attached,  but  at  the  time  of  trial  and  judgment,  and  at 
any  time  after  service  and  before  trial  and  judgment. 

In  the  case  at  bar,  the  attempted  sale  and  transfer  of  the 
property  by  the  husband  to  the  wife  was  made  shortly  after 
the  appellee  had  obtained  the  judgruent  and  after  the  attach- 
ment had  been  laid  in  the  hands  of  the  garnishee.  The 
payments  testified  to  by  the  appellant  were  made  directly 
after  the  attachment  had  been  laid  in  his  hands,  and  he  con- 
tinued to  make  payments  after  he  had  received  notice,  on 
the  30th  of  July,  1908,  that  the  transfer  of  the  business  was 
a  mere  pretense  and  device  for  the  purpose  of  defrauding 
creditors.     The  evidence   tended   to   show   that  the  alleges! 
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transfer  was  a  niauifest  device  and  scheme  to  defraud  cred- 
itors and  the  jury  was  fully  warranted  in  finding  that  the 
sale  was  fraudulent  and  void. 

In  B,  &  0.  R.  R.  Co.  v.  Wheeler,  18  Md.  372,  it  is  said, 
the  liability  of  a  garnishee  in  respect  of  property  of  a  de- 
fendant, in  his  hands,  i§  to  be  determined,  ordinarily,  by 
his  accountability  to  the  defendant  on  account  of  the  prop- 
erty. If  by  any  pre-existing  bona  fide  contract,  that  account- 
ability however  has  been  removed  or  modified,  it  follows  that 
the  garnishee's  liability  is  correspondingly  affected,  for  it  is 
well  settled  that  garnishment  cannot  have  the  effect  of 
changing  the  nature  of  a  contract  between  the  garnishee  and 
the  defendant  or  preventing  the  garnishee  from  performing 
a  contract  with  a  third  person.  Foe  v.  St.  Mary's  College, 
4  Gill,  503. 

In  this  case,  however,  the  allegid  contract  was  subsequent 
to  the  attachment,  and  was  not  based  upon  a  bona  fide  con- 
sideration, but  was  a  mere  pretense  and  device  for  the  pur- 
pose of  defrauding  creditors,  and  an  attcmi)t  to  defeat  the 
appellee  in  collecting  his  judgment.  The  accountability  of 
the  garnishee  on  the  facts  of  this  case  could  not  bo  in  any 
way  removed,  released  or  modified.  On  the  contrary,  he 
paid  the  money  to  the  judgment  debtor  after  the  attachment 
had  been  laid  in  his  hands,  and  after  notice  and  with  full 
knowledge  of  the  appellee's  contention  as  to  the  fraudulent 
transfer  and  the  claim  made  by  the  appellee  as  to*  the  funds, 
property  and  credits  now  in  dispute. 

The  case  of  Wanamaker  v.  Bowes,  36  Md.  42,  relied  upon 
by  the  appellant  to  defeat  the  right  of  the  appellee  to  recover 
in  this  case  is  not  an  authority  in  point.  The  facts  of  that 
case  are  entirely  unlike  those  of  this  case  and  the  rule  of 
law  settled  by  that  case  has  no  application  here. 

So  without  considering  the  other  reasons  that  might  be 
presented,  we  think,  upon  the  whole  case  the  funds,  credits 
and  property  in  this  case  were  liable  and  subject  to  garnish- 
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ment,  and  as  we  find  no  reversible  error  in  the  rulings  of 
the  Court,  the  judgment  will  be  affirmed. 

Judgment  affirmed,  mih  costs. 


MARY  EMMA  WHITAKER   et   au   vs.   JOSEPH  L. 
McDANIEL. 

1 71  junction  Against  Action  of  Ejectment — Enforcement  in 

Equity  of  Parol  Gift  of  Land  Followed  by  Possession 

find  Improvements — Equitable  Defenses 

in  Action  at  Law. 

A  suit  in  equity  to  restrain  the  prosecution  of  an  action  of  eject- 
ment for  certain  land,  and  to  enforce  specific  performance  of 
an  agreement  by  which  a  former  owner  of  the  land  had  given 
it  by  parol  to  the  plaintiff,  his  son,  who  had  made  valuable 
improvements  on  the  faith  of  the  gift  without  receiving  a 
conveyance,  is  not  a  suit  to  try  the  question  of  the  title  to  the 
land,  but  the  object  of  the  proceeding  is  to  determine  whether 
a  contract  exists  which  should  be  specifically  enforced. 

In  such  case,  the  circumstance  that  the  plaintiff  could  set  up 
this  defense  in  the  action  of  ejectment  by  way  of  plea  on 
equitable  grounds  does  not  prevent  him  from  asking  for  re- 
lief by  way  of  bill  in  equity,  since,  in  the  equity  suit,  his 
main  purpose  is  to  obtain  a  decree  directing  specific  perform- 
ance of  the  agreement  to  give  him  the  land,  and  the  injunc- 
tion against  the  action  of  ejectment  is  merely  ancillary. 

Decided  June  2Srd,  1910. 

Appeal  from  the  Circuit  Court  for  Cecil  County   (Ad- 
kins  and  Hopper,  JJ.). 
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The   cause   was    argued    before    Boyd,    C.    J.,    Peabce, 
BiRKK,  Thomas^  Pattison  and  Fkxer,  JJ. 

Frederick  2\  Haines  (with  whom  was  Joshua  Clayton  on 
the  brief),  for  the  appellants. 

Willia7n  8,  Evans  (with  whom  were  Albert  Constable  and 
Frank  B,  Evans  on  the  brief),  for  the  appellee. 

Pattison,  J.,  delivered  the  opinion  of  the  Court. 

In  this  case  the  appellee  filed  his  bill  against  the  appel- 
lants in  the  Circuit  Court  for  Cecil  County,  alleging  therein 
that  in  1865  his  father,  Delaplaine  McDaniel,  the  owner  of 
a  large  tract  of  land  in  Cecil  County,  Maryland,  gave  to  him 
four  acres  thereof  with  shore  rights  and  a  right  of  way  from 
these  lands  over  those  of  the  father  to  the  public  highway; 
that  the  appellee  at  once  took  possession  of  the  same,  erected 
a  house  therein  and  has  continuously  resided  thereat  ever 
since  said  time,  and  has  expended  a  large  sum  of  money  in 
the  way  of  repairs  aud  improvements  made  thereon.  That 
he  has  had  public,  exclusive  and  adverse  possession  of  said 
lands  from  the  time  of  the  gift  of  the  father  to  him,  and  that 
his  father  in  his  lifetime  always  spoke  of  the  property  as 
being  that  of  the  appellee,  and  his  right  thereto  was  never 
disturbed  until  after  the  death  of  his  father  in  1885.  That 
in  the  year  1884  Delaplaine  McDaniel  conveyed  the  whole 
of  the  above  mentioned  tract  of  land  unto  his  wife,  Sarah 
Ann  McDaniel,  and  his  daughters,  Anna  Lucy  McDaniel 
and  Mary  Emma  Whitaker,  for  and  during  their  natural 
lives  with  remainder  over  to  others  upon  certain  contingen- 
cies, without  excepting  therefrom  the  part  so  given  to  the 
appellee.  That  at  the  death  of  Sarah  Ann  McDaniel  in 
1907  the  suniving  life-tenants,  Anna  Lucy  McDaniel  and 
Mary  Emma  Whitaker,  and  their  tenant  and  agent,  Eli 
Rothermel,  trespassed  upon  the  said  property  of  the  appellee, 
destroying  his  fruit  trees,  plants,  fruits  and  vegetables  grow- 
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ing  thereon,  and  interfered  with  the  appellee  in  the  nse  and 
enjoyment  of  the  right  of  way  given  to  him  liy  his  father 
over  the  lands  now  held  by  the  life-tenants. 

The  bill  further  alleges  that  in  1908  the  appellants,  the 
said  surviving  life-tenants,  instituted,  in  the  Circuit  Court 
for  Cecil  County,  a  suit  in  ejectment  aganst  the  appellee  to 
dispossess  him  of  the  lands  and  property  so  alleged  to  have 
been  given  to  him  by  his  father,  which  suit  was  pending  in 
said  Court  at  the  time  of  the  filing  of  this  bill.  The  bill  then 
alleges  that  the  appellee,  by  reason  of  his  said  gift  from  his 
father  and  his  talcing  possession  thereof  and  making  large 
expenditures  of  money  thereon-,  is  entitled  to  the  relief  asked 
for  in  the  bill,  which  is  as  follows:  that  a  decree  be  passed 
ratifying  and  confirming  the  said  gift  of  the  property  to  him 
by  his  father,  and  decreeing  the  specific  performance  of  the 
same ;  that  a  trustee  be  named  to  convey  the  property ;  that 
the  life-tenants  be  restrained  from  further  prosecuting  their 
suit  of  ejectment  against  the  appellee,  and  that  the  life- 
tenants  and  Eli  Rothermel  be  enjoined  from  trespassing  upon 
the  lands  of  the  appellee  and  destroying  the  property  grow- 
ing thereon,  mentioned  and  described  in  the  bill.  Upon  this 
bill  the  Court  below  granted  a  preliminary  injunction  as 
prayed. 

The  appellants  thereafter  answered  the  bill,  substantially 
denying  the  allegations  therein  contained,  and  filed  a  motion 
to  dissolve  the  injunction.  The  motion  to  dissolve  the  in- 
junction was  heard  upon  the  bill  and  answer  and  was,  by 
the  Court,  overruled,  and  the  injunction  continued  until  the 
further  order  of  the  Court.  It  is  upon  this  order  of  the 
Court  that  this  appeal  is  taken. 

The  appellee,  as  he  alleges,  being  the  holder  of  the  equita- 
ble title  in  the  land  and  property  mentioned  in  the  bill,  under 
the  alleged  gift  from  his  father  to  him,  filed'  his  bill  with 
the  primary  object  and  purpose  of  having  this  gift  ratified 
and  confirmed  and  the  gift  specifically  enforced,  and  a  trus- 
tee appointed  to  convey  the  legal  title  to  him. 
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This  Court,  in  the  case  of  Ilardesty  v.  Ricliardson,  44 
Md.  617,  which  was  an  application  for  the  specific  perform- 
ance of  the  parol  gift  of  a  farm  by  the  father  to  his  son,  said : 
"When  a  gift  has  led  to  the  expenditure  of  money  or  labor 
on  the  land  given,  in  making  permanent  improvements  of 
considerable  extent,  the  gift  becomes  irrevocable  in  equity, 
as  it  would  operate  a  fraud  on  the  donee  to  allow  the  donor  to 
avoid  the  performance  of  his  undertaking.  The  Statute  of 
Frauds  requires  a  contract  ctmeeming  real  estate  to  be  in 
writing,  but  Courts  of  Equity,  whether  wisely  or  not  it  is 
too  late  now  to  inquire,  have  stepped  in  and  relaxed  the 
rigidity  of  this  rule,  and  hold  that  a  part  ])orformance  re- 
moves the  bar  of  the  statute,  on  the  ground  that  it  is  fraud 
for  the  vendor  to  insist  on  the  absence  of  a  written  instru- 
ment, when  he  had  permitted  the  contract  to  be  partly  exe- 
cuted. And  equity  protects  a  parol  gift  of  land,  equally  with 
the  parol  agreement  to  sell  it,  if  accompanied  by  possession, 
and  the  donee,  induced  by  the  promise  to  give  it,  has  made 
valuable  improvements  on  the  property." 

It  is  contended  by  the  counsel  for  the  appellants  that  the 
redtess  sought  by  these  proceedings  can  be  obtained  by  filing 
an  equitable  plea,  in  the  ejectment  suit,  containing  the  facts 
alleged  in  this  bill;  and,  further,  that  the  bill  and  answer 
put  in  issue  a  legal  question,  one  involving  the  title  to  land, 
and  for  these  reasons  insist  that  the  bill  should  not  be  enter- 
tained. 

If  such  an  equitable  plea  could  properly  be  filed  in  the 
ejectment  suit  and  by  it  the  defendant  could  defeat  the  plain- 
tiffs in  their  effort  to  recover  from  him  the  lan(U  in  dispute, 
nevertheless  it  would  leave  the  appellee  thereafter  holding 
only  an  equitable  title  in  said  lands ;  he  would  still  be  with- 
out the  legal  title,  which  he  is  seeking  under  these  proceed- 
ings. It  cannot  be  said  that  the  sole  object  of  the  appellee  in 
obtaining  the  relief  sought  by  this  bill  is  to  defeat  the  appel- 
lants in  their  suit  for  the  recovery  of  this  land.  The  relief 
asked  for  is  of  wider  scope  and  embraces  matters  in  relation 


Digitized  by 


Google 


'M2  WHITAKER  vs.  McDANIEL. 

Opinion  of  tlie  Court  [113 

to  which  a  Court  of  Equity  alone  has  jurisdictiou.  The 
Acts  of  1888,  Chapter  647,  Code,  Article  75,  sections  83,  84 
and  85,  allowing  equitable  defenses  at  law  ^'was  designed  to 
prevent  circuity  of  action  in  many  instances  and  to  allow 
numerous  defenses  at  law,  which,  before  its  passage,  could 
only  have  been  availed  of  in  equity,  but  it  never  intended  to 
destroy  the  distinction  which  exists  between  the  jurisdiction 
of  a  Court  of  Law  and  a  Court  of  Equity."  Taylor  and 
Bradford  v.  State,  use  of  Miller,  73  Md.  222.  It  is  clear 
that  a  Court  of  Equity  is  open  to  the  appellee  for  the  redress 
sought  in  this  case  and  that  it  is  the  only  Court  in  which 
the  appellee  can  obtain  the  full  relief  asked  for. 

The  appellants,  in  support  of  their  contention,  rely  largely 
upon  what  was  said  by  this  Court  in  the  case  of  Pai'k  Asso, 
V.  Shartzer,  83  Md.  10.  That  case,  however,  differs  widely 
from  the  case  before  us.  In  that  case  a  bill  was  filed  by  the 
Park  Association  to  enjoin  the  prosecution  of  an  action  in 
ejectment  instituted  against  it  by  Edward  Hoye,  trustee. 
The  facts  there  were,  that  the  plaintiff  in  the  ejectment  suit, 
Edward  Hoye,  trustee,  claimed  title'under  the  will  of  John 
Hoye,  grantee  of  William  Hoye,  under  deed  dated  November 
14th,  1835,  while  the  defendant,  the  Park  Association 
claimed  title  through  one  Alderson,  the  purchaser  of  the 
property  at  a  sale  made  in  Sejiteniber,  1881,  by  the  trustees 
appointed  to  sell  the  lands  of  Paul  Hoye  and  the  said  Wil- 
liam Hoye,  then  deceased.  The  dispute  in  that  case  arose 
from  the  fact  that  the  trustees  of  William  Hoye  were  of  the 
impression  that  these  lands  were  included  in  another  tract 
of  land  owned  by  William  Hoye  at  the  time  of  his  death,  and 
they  were  sold  under  that  erroneous  impression,  and  of  which 
sale  Edward  Hoye,  trustee,  had  full  knowledge,  and  to  him 
a  part  of  the  proceeds  arising  therefrom  was  distributed 
and  paid  over,  and  the  sale  finally  ratified  and  confirmed; 
and  by  reason  thereof  it  was  contended  by  the  defendant  that 
he,  the  plaintiff,  was  estopped  from  setting  up  claim  to  such 
land.     After  the  institution  of  the  suit  in  ejectment  by  Ed- 
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ward  Iloye,  trustee,  the  defendant  filed  its  bill  in  equity  al- 
leging these  facts  and  asking  that  the  plaintiff  be  restrained 
in  the  further  prosecution  of  his  suit  in  ejectment,  to  which 
Hove,  tnistee,  the  plaintiff,  contended  that  full  relief  could 
be  afforded  the  Park  Association  by  pleading  these  facts  in 
an  equitable  plea  to  the  ejectment  suit,  and  the  Court  in  that 
case  said :  "It  is  apparent  from  an  examination  of  the  whole 
record  that  the  question  here  is  a  legal  one,  involving  the 
title  to  land,  and  the  proper  tribunal  for  the  determination 
of  this  controversy  is  a  Court  of  Law.  The  aid  of  equity 
cannot  be  invoked  where  the  remedy  at  law  is  plain,  adequate 
and  complete." 

In  that  case  both  the  plaintiff  and  defendant  in  the  eject- 
ment suit  claimed  under  an  alleged  legal  title,  and  the  only 
relief  sought  in  the  bill  was  that  the  plaintiff  be  restrained 
from  further  prosecuting  his  suit  in  ejectment;  nothing  more 
was  asked  for.  The  relief  sought  in  that  bill  was  directed 
solely  to  the  resistance  of  the  suit  in  ejectment,  instituted  by 
the  plaintiff  to  dispossess  the  defendant  of  its  property,  as 
to  which  the  Court  held,  that  the  defendant  had  a  plain,  ade- 
quate and  complete  relief  at  law,  and  therefore  could  not 
invoke  the  aid  of  a  Court  of  Equity. 

This  case  is  quite  different.  The  primary  object  of  this 
bill  is  for  the  specific  performance  of  the  gift,  in  order  that 
the  appellee  may  have  his  alleged  equitable  title  converted 
into  a  legal  title,  if  he  is  entitled  thereto  under  such  alleged 
gift.  The  injunction  granted,  restraining  further  prosecu- 
tion of  the  suit  and  enjoining  the  appellants  and  their  tenant 
and  agent  from  further  trespassing  upon  the  property,  was 
merely  ancillary  to  the  principal  relief  sought.  The  defend- 
ant could  not  obtain  full,  adequate  and  complete  relief  in  a 
Court  of  Law,  and  it  was  to  a  Court  of  Equity  that  he  was 
forced  to  go  in  order  to  obtain  such  relief. 

Under  the  allegations  of  the  bill,  the  Court  is  called  upon, 
first,  to  find  if  there  was  a  gift  from  the  father  to  the  appel- 
lee enforcible  in  equity,  and  if  it  so  finds,  then  it  is  asked 
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to  enforce  it,  and  appoint  a  trustee  to  convey  to  the  appellee 
a  legal  title  to  the  property.  While  the  result  of  this  proceed- 
ing may  be  beneficial  to  the  defendant  in  successfully  aiding 
him  in  defending  against  the  ejectment  suit  brought  to  re- 
cover from  him  the  lands  in  dispute,  yet  it  cannot  be  said  to 
put  in  issue  the  title  to  real  estate  in  the  sense  that  a  Court 
of  Equity  is  without  jurisdiction  to  hear  and  determine  the 
issues  raised  by  this  bill  and  answer. 

This  Court  in  the  case  of  Stump  v.  Warfield,  104  Md.  552, 
in  speaking  of  the  opinion  in  the  case  of  Pai'k  Asso,  v.  Sliart- 
zer,  supra,  said :  "This  Court  decline<l  to  continue  an  injunc- 
tion to  restrain  the  plaintiff  from  prosecuting  an  action  of 
ejectment,  on  the  ground  that  the  defendant  could  introduce 
in  the  action  at  law,  by  equitable  plea,  the  same  matters  at- 
tempted to  be  set  up  in  the  equity  proceedings,  but  it  did 
not  mean  to  say  that  a  defendant  in  an  ejectment  proceed- 
ing should  in  all  cases  be  precluded  from  going  into  equity, 
after  judgment,  because  he  had  not  interposed  a  plea  by  way 
of  equitable  defense.  The  statute  itself  recognizes  the  fact 
that  there  may  be  cases  where  justice  to  all  the  parties  may 
require  the  interposition  of  a  Couil  of  Equity,  and  this  is, 
in  our  opinion,  such  a  case." 

We  do  not  think,  in  this  case,  the  defendant  should  be  re- 
quired to  plead,  in  an  equitable  plea,  to  the  ejectment  suit, 
the  facts  alleged  in  his  bill,  even  though,  by  so  doing,  it 
would  result  in  preventing  the  plaintiffs  from  recovering  in 
said  suit,  but  that  he  should  be  permitted  to  prosecute  to  a 
termination  the  equity  proceeding  instituted  by  him  for  the 
specific  performance  of  the  gift,  and  that  the  plaintiffs  should 
be  restrained,  at  least  during  the  pendency  of  the  equity  pro 
cceding,  from  the  further  prosecution  of  the  ejectment  snir. 
and  be  likewise  restrained  from  trespassing  upon  and  injui- 
ing  or  destroying  the  alleged  ])roperty  of  the  defendant  men- 
tioned in  the  bill.  From  what  we  have  said,  we  think  the 
Court  committed  no  error  in  passing  the  order  appealed  froni. 

Order  affirmed  with  costs  to  the  appellep. 
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J.  ROGER  McSHERRY   vs.   CORXELTA  RINGGOLD 
McSHERRY. 

Divorce — After  AppearanC''  of  Defendant  and  Decree  for  Di- 
vorce the  Court  Retains  Jurisdiction  to  Make  Subsequent 
Decree  for  Alimony — Decree  for  Alimony 

is  in  Personam.  ^'^  • 

When  a  Courr  has  acquired  jurisdiction  over  the  defendant  un- 
der a  bill  for  divorce  and  alimony  by  service  of  process  on 
him  within  the  State  or  by  his  voluntary  appearance,  the 
jurisdiction  continues  for  all  the  purposes  of  the  suit,  and 
after  the  niaking  of  a  decree  for  a  divorce,  the  Court  may 
make  anot;her  decree  awarding  alimony  to  the  plaintiff,  al- 
though, before  the  passage  of  the  second  decree,  the  defendant 
has  become  a  non-resident  of  the  State  and  no  service  of  the 
order  relating  to  alimony  was  made  on  him  personally,  but 
only  on  his  solicitor  in  the  original  proceeding. 

In  a  suit  for  divorce  and  alimony  the  defendant  appeared  per- 
sonally and  by  solicitor,  and  after  testimony  was  ta^en,  an 
agreement  of  counsel  was  filed  stating  that  the  decree  should 
award  to  the  plaintiflf  as  alimony  and  for  maintenance  of  the 
children  such  sum  as  might  thereafter  be  determined  by  the 
Court.  The  decree  then  made  granting  the  divorce  provided 
that  the  defendant  should  pay  to  the  plaintiflf  as  alimony  such 
sum  as  should  be  thereafter  determined  by  the  Court  upon 
application.  Two  years  afterwards;  when  the  defendant  had 
become  a  non-resident,  the  plaintiflf  petitioned  for  an  allow- 
ance for  alimony,  and  the  Court  passed  a  decree  directing  the 
defendant  to  pay  a  certain  sum  as  alimony.  Notice  of  this 
decree  was  served  on  the  solicitor  of  record  of  the  defendant, 
who  filed  an  answer  stating  that  he  was  not  then  the  defend- 
ant's attorney.  Upon  a  motion  to  strike  out  the  decree,  heM 
that  the  Court  had  retained  jurisdiction  to  make  such  decree, 
and  that  personal  service  of  the  order  nisi  relating  thereto 
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upon  the  defendant  within  the  limits  of  the  State  was  not 
necessary. 
A  decree  for  alimony  is  a  decree  in  personam,  and  unless  the 
C^ourt  has  jurisdiction  over  the  person  against  whom  it  is 
passed,  it  is  not  binding  on  him.  Such  jurisdiction  over  a 
non-resident  can  only  be  acquired  by  service  of  process  upon 
him  within  the  State  or  by  his  voluntary  appearance  in  per- 
son or  by  attorney.  Constructive  service  by  publication  or 
personal  service  of  process  beyond  the  limits  of  the  State,  is 
not  sufficiont,  nor  does  a  special  appearance  for  the  purpose 
of  objecting  to  the  jurisdiction  of  the  Court  confer  upon  the 
Court  jurisdiction  to  decree  on  the  merits  of  the  case. 

Decided  June  22nd,  1910. 

Appeal  from  tho  Circuit  Court  for  Frederick  County 
fMoTTKR,  J.). 

The  cause  was  argued  before  Boyd,  C.  J.,  Briscoe, 
Burke  and  Thomas,  JJ. 

Frank  L,  Stover  and  Leo  Weinberg,  for  the  appellant. 

Charles  W.  Wisner,  Jr.,  and  Miltan  G.  Urner,  Jr..  for  the 
appellee. 

Thomas^  J.,  delivered  the  opinion  of  the  Court. 

This  is  an  appeal  from  an  order  of  the  Circuit  Court  for 
Frederick  County,  sitting  as  a  Court  of  Equity,  overruling 
a  motion  to  strike  out  a  decree  of  that  Court,  requiring  the 
appellant  to  ]iay  to  the  appellee  the  sum  of  one  hundred  dol- 
lars per  month,  as  alimony  and  for  the  maintenance  of  their 
children. 

In  December,  1906,  the  appellee  filed  a  bill  of  complaint 
in  the  Court  below  against  the  appellant  for  a  divorce,  the 
guardianship  and  custody  of  their  children  and  for  alimony, 
etc.    After  stating  the  grounds  for  a  divorce,  the  bill  alleged : 
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"That  your  oratrix  has  no  means  of  her  own  for  the  support 
of  herself  and  her  minor  children  and  is  now  living,  with 
said  children,  at  the  home  of  her  mother  *  *  *  in  Frederick 
City,  Maryland;  and  the  defendant,  who  is  a  practicing  at- 
torney of  your  Honorable  Court  and  is  seized  and  possessed 
of  considerable  estate,  is  contributing  nothing  to  the  support 
of  his  said  family."  The  defendant,  the  appellant,  who  was 
then  a  resident  of  Frederick  County,  Maryland,  appeared 
and  filed  his  answer  on  the  first  day  of  April,  1907,  in  which 
he  replied  to  the  above  allegations  of  the  bill  as  follows: 
"Your  respondent  answering  the  6th  paragragh  of  said  bill 
denies  that  the  plaintiff  has  no  means  of  support  for  herself, 
but  avers  that  she  is  entitled  to  the  income  of  a  trust  created 
for  her  benefit  by  her  father,  as  well  as  to  the  corpus  of  said 
trust  fund,  and  further  answering  said  paragraph  your  re- 
spondent admits  that  he  is  a  practicing  attorney  of  your 
Honorable  Court,  but  denies  that  he  is  possessed  of  consid- 
erable estate,  but  on  the  contrary  avers  that  he  was  compelled 
to  execute  a  deed  of  trust  of  all  his  property  to  Emory  L. 
Coblentz,  for  the  benefit  of  his  creditors,  and  is  not  in  a 
position  to  contribute  to  the  support  of  his  said  family  at 
present."  On  the  same  day  a  general  replication  was  filed 
by  the  plaintiff,  and  leave  was  granted  to  the  parties  to  take 
testimony.  On  the  6th  of  May  the  "testimony  on  behalf  of 
the  plaintiff"  was  returned  by  the  examiner,  and  counsel  filed 
the  following  agreement : 


Cornelia  Ringgold  McSherry    ^ 
vs. 


Agreement  of  Counsel. 

No.  8105  Equity. 

In   the   Circuit   Court   for 

Frederick  County, 

in  Equity. 


James  Roger  McSherry. 

To  the  Honorable  the  Judges  of  said  Court: 

It  is  agreed  by  the  partios  to  the  above  cause  that  the  decree 
in  said  cause  shall  award  to  the  plaintiff  as  alimony  and  for  the 
maintenance  of  the  children  of  the  plaintiff  and  defendant,  such 
sum  or  sums  of  money  to  be  paid  by  the  defendant  as  may  be 
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hereafter  determined  by  your  Honorable  Court,  and  that  the 
amount  of  said  alimony  and  maintenance  be  reserved  by  said 
decree  for  future  determination  upon  the  application  of  any  of 
the  parties  in  interest.  And  it  is  further  agreed  that  the  rule  of 
Court  requiring  testimony  to  lie  in  Court  for  ten  days  be  waived. 

TJrner  &  Urneb, 

Sols,  for  Plaintiff. 
Frank  L.  Stoner, 
Sol.  for  Deft. 

On  the  7th  of  May,  1907,  the  Court  below  passed  a  decree 
granting  the  divorce,  awarding  the  guardiaushij)  and  custody 
of  the  children  to  the  plaintiff,  and  further  providing,  "that 
the  said  defendant  pay  to  the  plaintiff,  as  alimony  and  for 
the  maintenance  of  the  said  children  of  the  plaintiff  and  de- 
fendant, such  sum  or  sums  of  money  as  may  be  hereafter 
determined  by  this  Court  upon  the  application  of  any  of  the 
parties  in  interest.''    So  far  as  the  record  in  this  Court  dis- 
closes, there  were  no  further  proceedings  in  the  case  until 
the  10th  of  June,  1909,  when  the  plaintiff  filed  a  petition  in 
the  case,  in  which,  after  stating  the  provisions  of  the  decree 
of  1907,  she  alleged:   **2.  That  since  the  passage  of  said 
decree  the  said  defendant  has  been  employed  in  the  city  of 
Chicago  in  the  service  of  a  railroad  having  headquarters  in 
said  city,  but  the  nature  of  said  employment  and  the  extent 
of  the  defendant's  earnings  have  not  been  learned  by  your 
petitioner  until  recently ;  and  your  petitioner  is  now  reliably 
informed  and  avers  that   the  defendant  is  employed  by  the 
Chicago  and  Eastern  Illinois  Railroad  Company,  with  offices 
at  025  La  Snllo  Street  Station,  Chicago.  Illinois,  as  claim 
ajjont  of  said  cnm])anv  for  the  States  of  Illinois  and  Indi- 
ana,  at   a    vearly   salary   of   about   three   thousand    dollars, 
n.  That  the  defendant  ha^.  contributed  nothing  whatever  to 
the  support  cf  your  ]>etitioner  or  his  said  children  since  Octo- 
I)er,  1900,  and  your  petitioner  has  been,  and  is  now,  working 
for  her  livelihood   and  the  support  of  said  children."     The 
prayer  of  thf^  ])etition  was  for  a  determination  by  the  Court, 
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in  accordance  with  its  previous  decree,  of  the  amount  to  be 
paid  to  the  plaintiff  as  alimony  and  for  the  maintenance  of 
said  children.  The  petition  was  sworn  to  by  the  petitioner, 
and  the  Court  passed  the  following  order:  "Upon  the  afore- 
going petition  and  affidavit  of  Cornelia  Ringgold  McSherry, 
plaintiff  in  the  above-entitled  cause,  it  is  ordered,  determined 
and  decreed  by  the  Circuit  Court  for  Frederick  County,  in 
Equity,  this  10th  day  of  June,  A.  D.  1909.  that  James 
Roger  McSherry,  the  defendant  in  this  case,  pay  to  said 
plaintiff,  as  alimony  and  for  the  maintenance  of  the  children 
of  the  plaintiff  and  defendant,  mentioned  in  these  proceod- 
nigs,  the  sum  of  one  hundred  dollars  per  month  accounting 
from  the  date  of  this  order,  unless  cause  to  the  contrary  be 
shown  by  said  defendant  en  or  before  the  21st  day  of  June, 
A.  I).  1909 ;  provided  that  a  copy  of  said  petition  and  of 
this  order  be  served  upon  the  said  defendant  or  his  solicitor 
of  record  in  this  case,  on  or  before  the  12th  day  of  June, 
A.  D.  1909."  A  copy  of  the  petition  and  order  having  been 
served  upon  Frank  L.  Stoner,  the  solicitor  of  record  for  the 
defendant,  "ii  the  11th  day  of  June,  he  filed  an  answer,  stat- 
ing that  he  was  not  "the  attorney  for  the  defendant  in  rela- 
tion to  the  matters  mentioned  in  said  petition,"  and  that  he 
had  "no  authority  to  represent  the  defendant,"  in  said  mat- 
ter. On  the  30th  day  of  June,  1909,  the  Court  below  passed 
a  decree,  reciting  the  decree  of  1907,  the  ])etition  of  the 
plaintiff,  the  order  of  June  10th,  that  a  copy  of  said  petition 
an<l  order  iiad  been  served  upon  the  solicitor  of  record  for 
the  defendant,  that  a  copy  of  said  petition  and  order  had 
been  mailed  to  the  defendant,  and  that  no  cause  to  the  Qmv- 
trary  had  been  shown,  and  decreeing  as  follows :  "It  is  there- 
upon, this  r>Oth  day  of  June,  A.  J),  1909,  by  the  Circuit 
Court  for  Frederick  County,  in  Equity,  adjudged,  ordered 
and  decreed,  that  the  amount  heretofore  decreed  to  be  paid 
by  James  Roger  McSherry,  the  defendant  in  this  case,  to 
Cornelia  Ringgold  McSherry,  the  plaintiff,  as  alimony  and 
for  the  maintenance  of  the  children  of  the  plaintiff  and  de- 
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fendaiit,  be  nnd  it  is  hereby  determined  to  be  the  sum  of 
one  hundred!  dollars  per  month,  accounting  from  the  10th 
day  of  June,  A.  D.  1909.  and  that  the  defendant  pay  to  the 
plaintiff  the  said  sum  of  money  per  month,  accounting  from 
said  date.."  '^Stoner  &  Woinborg,  Attys.  of  Record  for  J. 
Roger  McShfTry,"  on  the  29th  of  July,  1909,  filed  a  motion 
to  strike  out  said  decree  for  the  following  reasons:  "1st.  Be- 
cause there  Avas  no  service  of  process  upon  any  person  author- 
ized to  accept  service.  2nd.  Because  the  Court  had  no  juris- 
diction over  said  J.  Roger  McSherry  at  the  time  of  entering 
said  decree.  3rd.  Because  the  defendant  was  a  non-resident, 
at  the  time  of  the  decree,  beyond  the  jurisdiction  of  the 
Court.  4th.  Because  of  the  reasons  assigned  by  Frank  L. 
Stoner  in  his  jWition  of  date  Juno  11th,  1909.  5th.  And 
for  other  reasons  to  be  assigned  at  the  hearing  of  this  mo- 
tion." From  the  order  of  the  Court  below  overruling  this 
motion  the  defendant  has  appealed. 

A  decree  for  alimony  is  a  decree  in  personam,  and  unless 
the  Court  has  jurisdiction  over  the  person  against  whom  it  is 
passed  it  is  not  binding  upon  him.  Such  jurisdiction  over  a 
non-reaidrnt  can  only  be  acquired  by  service  of  process  upon 
hiin  within  the  State,  or  by  his  voluntary  appearance,  in  per- 
son or  by  attorney.  Constructive  service  by  publication,  or 
personal  sor^'iee  of  pro^cess  beyond  the  limits  of  the  State,  is 
not  snfficidK,  nor  does  a  special  appearance  for  the  purpose 
of  objectins^  to  the  jurisdiction  of  the  Court  confer  upon  that 
Court  juris.liction  to  decree  on  the  merits  of  the  case.  Oar- 
ner  v.  Garner,  56  Md.  127;  Fisher  v.  Parr,  92  Md.  245; 
Gemnndi  v.  Shipley,  98  Md.  657 ;  Pennoyer  v.  Neff,  95  TT.  S. 
714;  Hnrlviioss  v.  TTyde,  98  U.  S.  476;  2  Bishop,  Marriage^ 
Divoree  and  Sep.,  Ch.  3;  14  Cyc,  745. 

Where,  however,  a  defendant  appears  generally,  either  in 
person  or  by  attorney,  or  process  is  served  upon  him  within 
the  State,  the  Court  acquires  jurisdiction  over  him  for  the 
purpose  of  the  suit.  Tt  is  said  in  19  Ency,  of  P.  &  P.  574: 
"When  the  original  process  has  been  served  on  the  defendant 
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he  is  in  Court  for  every  purpose  connected  with  the  action, 
and  is  charged  with  notice  of  whatever  action  the  Court  may 
take  while  the  suit  is  pending."  Or,  as  stated  in  1  Freeman 
on  Judgments  (4th  ed.),  sec.  142,  "Jurisdiction  over  a  party, 
being  obtained,  continues  until  judgment."  And  Mr  Bishop 
says:  "In  these  cases,  as  in  all  others  governed  by  the  like 
reasons,  a  voluntary  appearance  by  the  defendant,  or  the  cita- 
tion of  him  when  found  within  the  territorial  limits  of  the 
Court,  lets  in  the  jurisdiction  in  personam,  and  then  the  per- 
sonal judgment,  which  would  otherwise  be  incompetent,  may 
be  rendered  against  him."  2  Bishop  on  Marriage,  Divorce 
and  Sep.,  sec.  81. 

In  the  case  at  bar,  the  bill  prayed  for  a  divorce,  guardian- 
ship and  custody  of  the  children  and  for  alimony,  and  the 
defendant  appeared  and  filed  his  answer.  Under  such  cir- 
cumstances there  can  be  no  doubt  about  the  jurisdiction  of 
the  Court  to  grant  the  relief  grayed  in  the  bill.  In  pursu- 
ance of  the  agreement  of  counsel,  the  Court  passed  the  decree 
of  1907,  requiring  the  defendant  to  pay  the  plaintiff,  as 
alimony  and  for  the  maintenance  of  their  children,  such  sum 
or  sums  of  money  as  the  Court  should  thereafter  determine 
upon  the  application  of  either  of  the  parties,  and  reserving  for 
future  determination  by  the  Court  the  amount  to  be  so  paid. 
It  was  not  contemplated  by  the  agreement  that  the  Court 
should  surrender  its  jurisdiction  over  the  parties.  On  the 
contrary,  it  was  expressly  agreed  that  it  should  be  reserved. 
Jurisdiction  having  been  retained,  in  accordance  with  the 
terms  of  the  agreement,  for  the  purpose  of  determining  the 
amotmt  to  b-^  paid,  the  defendant  could  not  deprive  the  Court 
of  its  jurisdiction  by  leaving  the  State. 

Judge  Phelps,  after  stating  that  "merely  formal  orders 
are  granted  Jis  of  course  and  ex  parte/'  says :  "Orders  aff{  et- 
ing  substantial  rights  are  never  granted  without  notice,  unless 
in  the  presence  of  some  pressing  emergency.  In  such  cases, 
which  should  be  rare,  opportunity  is  always  afforded  for  a 
sf  eedy  hearing.     Special  orders,  or  orders  other  than  those 

VOL.  113  26 
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of  routine,  are  preceded  by  a  preliminary  order,  or  order 
nisi,  stating  distinctly  the  precise  terms  of  the  order  to  be 
passed,  unless  cause  be  shown  to  the  contrary  on  or  before  a 
given  day,  provided  notice  be  served  (usually  by  serving  a 
copy  of  the  order)  upon  all  parties  adversely  interested  with- 
in a  sufficient  time.  In  case  of  inability  to  effect  service 
within  the  rime  limited,  the  time  may  be  enlarged,  and  if 
parties  are  non-residents,  not  represented  by  counsel,  con- 
structive service  by  publication  is  necessary.  But  service  of 
such  orders  is  generally  well  made  by  service  upon  counsel, 
except  where  foundation  is  sought  to  be  laid  for  a  contempt 
proceeding."  Phelps'  Juridical  Equity,  sec.  89;  see  also 
Miller's  Equity  Proc,  sec.  248,  and  Alex.  Ch.  Pr.  78-80. 

And  in  Jenkins  v.  Whyte,  62  Md.  436,  the  Court  said  that 
a  party  "must  receive  special  notice  of  all  proceedings  against 
his  interest  in  the  progress  of  the  cause,  which  he  could  not 
know  from  the  ordinary  course  of  practice."  In  McKim  v, 
Odom,  3  Bland,  p.  429,  Chancellor  Bland  says:  "The 
Court  has  substituted  service,  in  several  cases,  where  the  de- 
fendant may  have  notice  of  the  proceedings,  and  where,  in 
case  he  goes  out  of  the  way,  there  is  a  person  who  he  has 
named  in  Court  as  his  agent,  and  who  the  Court  can  looV 
upon  as  such.  *  *  *  As  in  case  of  an  injunction  to  stay 
proceedings  lit  law,  the  attorney-at-law  is  such  an  agent,  who 
the  Court  can  regard  as  one  charged  with  the  whole  defense 
of  the  mattr  in  equity;  and  so  too,  where  a  defendant,  who 
lives  abroad,  refuses  to  answer,  after  having  appeared  as  re- 
quired by  the  subpa3na  with  which  he  has  been  served,  the 
Court  will  order  sen'ice  on  his  solicitor  to  be  deemed  good 
s(Tvioe  of  a  subpoena  to  answer  an  amended  bill." 

Followinp:  the  practice  stated  by  Jfdge  Phelps,  the  Court 
below,  on  the  application  or  petition  of  the  plaintiff,  passed 
the  order  ni-fi,  and  required  a  copy  of  the  petition  and  order 
to  be  served  on  the  defendant  or  his  attorney  of  record,  but 
personal  service  of  a  copy  of  the  petition  and  order  upon  the 
defendant  within  the  limits  of  the  State  was  not  necessary 
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in  this  case  in  order  to  give  the  Court  jurisdiction  to  pass 
the  decree  of  June  30th,  for,  as  we  have  said^  after  the  Court 
had  acquired  jurisdiction  over  the  parties,  they,  through  their 
attorneys,  agreed  that  the  amount  of  alimony,  etc.,  should  be 
determined  by  the  Court  upon  the  application  of  either  of 
the  parties,  and  jurisdiction  was  accordingly  retained  by  the 
Court  for  that  purpose.  Service  of  a  copy  of  the  petition 
and  order  ui)()n  Frank  L.  S toner,  Esq.,  who  was  the  solicitor 
of  record  for  the  absent  defendant,  and  who  signed  the  agree- 
ment of  counsel,  was  the  most  effective  means  of  giving  the 
defendant  notice  of  the  petition  and  order,  and  nothing  more 
was  required. 

The  case  ot  Smith  v.  Woolfolk,  115  U.  S.  148,  relied  on  by 
counsel  for  the  appellant,  does  not  touch  the  question  pre- 
sented by  the  record  in  this  case.  In  that  case  the  Court 
said :  "Aftei'  a  decree  disposing  of  the  issues  and  in  accord- 
ance with  thi)  prayer  of  a  bill  has  been  made,  it  is  not  compe- 
tent for  one  of  the  parties,  without  a  servie  of  new  process  or 
appearance,  to  institute  further  proceedings  on  new  issues 
and  for  new  objects,  although  connected  with  the  subject- 
matter  of  the  original  litigation,  by  merely  giving  the  new 
proceedings  the  title  of  the  original  cause.  If  his  bill  b^ns 
a  new  litigation,  the  parties  against  whom  he  seeks  relief  are 
entitled  to  notice  thereof^  and  without  it  they  will  not  be 
bound."  Here  there  had  been  no  decree  disposing  of  the 
issue,  and  the  petition  of  the  plaintiff  was  not  a  proceeding 
for  a  new  object,  but  was  for  a  part  of  the  relief  prayed  in 
her  bill,  and  as  to  which  the  Court  had  retained  jurisdiction, 
in  accordance  with  the  agreement  of  the  parties 

As  the  Court  below  had  jurisdiction  to  pass  the  decree,  we 
must  affirm  the  order  overruling  the  motion  to  strike  it  out. 

Order  affirmed,  with  costs. 
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THE    BALTT:\I0RE    and    OHIO   RAILROAD    COM- 
PANY vs.  THE  COUNTY  COMMISSIONERS 
OF  HOWARD  COUNTY. 

Liahility  for  Wrongful  Act  Imposing  Liability  upon  Another — 

Contribution  Between  Wrongdoers — Municipality  Made 

Liable  for  Unsafe  Highway  Entitled  to  Indemnity 

from  Purty  Creating  the  Nuisance — Evidence. 

Whenever  the  wrongful  act  of  one  person  causes  a  liability 
towards  third  parties  to  bo  imposed  upon  another  person,  who 
discharges  that  liability,  the  latter  is  entitled  to  indemnity 
or  contribution  from  the  person  guilty  of  the  actual  wrong, 
provided  he  did  not  participate  m  doing  it. 

Thus,  where  the  wrongful  act  of  a  party  renders  a  highway 
unsafe  for  travel,  and  a  person  injured  thereby  recovers  a 
judgment  against  the  municipality,  whose  duty  it  was  to 
keep  the  highway  safe,  the  municipality  is  entitled  to  indem- 
nity from  the  wrongdoer.  And  in  such  case,  the  fact  that  the 
municipality  was  negligent  in  failing  to  repair  the  road  after 
it  had  been  made  unsafe  does  not  render  it  a  joint  wrongdoer 
so  as  to  prevent  contribution ;  and  it  makes  no  difference  that 
the  injury  to  the  traveller  was  not  caused  solely  by  the  negli- 
gence of  the  first  wrongdoer. 

In  changing  the  location  of  its  tracks  over  a  stream  at  the  same 
point  where  there  was  a  county  road  crossing  it,  the  defendant 
railroad  company  changed  the  grade  and  location  of  the  high- 
way and  made  it  dangerous  by  filling  it  in  so  as  to  leave  the 
wing  wall  of  the  bridge  insufficiently  guarded.  The  highway 
had  previously  been  safe  for  travel.  The  approach  to  the 
bridge  remained  in  that  dangerous  condition  for  three  years, 
when  a  traveller  at  night  drove  over  the  unprotected  wall  of 
the  bridge  and  was  killed.  His  widow  brought  an  action 
against  the  County  Commissioners  and  recovered  damages  for 
the  death  so  occasioned,  because  the  Commissioners  had  neg- 
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lected  their  statutory  duty  to  keep  the  hijghway  in  a  safe  con- 
dition for  travel.  The  judgment  was  paid  by  the  County 
Ooininissioners,  who  then  brought  this  action  to  recover  in* 
demnity  against  the  railroad  company,  on  the  ground  that  the 
highway  had  been  made  dangerous  by  its  wrongful  act.  It 
was  held  on  a  former  appeal  that  the  County  Commissioners 
and  the  railroad  company  were  not  joint  tort  feasors  in  creat- 
ing the  nuisance,  but  that  the  railroad  company  was  primarily 
liable  therefor.  The  case  was  remanded  for  a  new  trial  partly 
because  the  trial  Court  had  ruled  that  the  amount  of  the  judg- 
ment paid  by  the  Commissioners  was  the  measure  of  dam- 
ages, and  this  was  error,  since  the  railroad  company  had  not 
been  notified  of  the  action  or  taken  part  in  the  defense;  but 
that  the  measure  of  damages  was  the  amount  of  the  loss  suf- 
fered by  the  plaintiff  in  the  action  for  death  not  exceeding 
the  verdict  rendered.  Upon  the  second  trial,  the  defendant 
offered  evidence  to  show  that  the  highway  was  dangerous  be- 
fore the  changes  made  in  it  by  the  defendant,  and  the  plaintiff 
offered  evidence  to  the  contrary.  Held,  that  the  jury  was 
properly  instructed  that  the  burden  was  upon  the  plaintiff  to 
show  that  the  defendant  created  the  dangerous  condition  of 
the  road  and  that  the  same  was  the  cause  of  the  accident  in 
question. 

Held,  further,  that  the  actual  knowledge  by  the  County  Com- 
missioners of  the  dangerous  condition  of  the  road  at  the  place 
where  it  nad  been  changed  by  the  defendant  for  a  long  time 
before  the  accident,  and  their  failure  to  repair  it,  do  not  con- 
stitute them  joint  tort  feasors  with  the  defendant  so  as  to  pre- 
clude recovery. 

Held,  further,  tliat  evidence  is  admissible  to  show  the  condition 
of  the  approach  to  the  bridge  before  the  changes  were  made  by 
the  railroad  comj)any,  because  this  evidence  bore  directly  upon 
the  question  as  to  whether  the  unsafe  condition  was  caused  by 
the  railroad  company  or  not. 

Held,  further,  that  since  the  railroad  company  was  liable  to  the 
County  Commissioners  for  the  damages  caused  to  the  widow 
of  the  deceased  to  an  amount  not  exceeding  the  verdict  recov- 
ered by  hev,  evidence  as  to  his  earning  capacity  is  admissible. 
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After  the  accident  which  gave  rise  to  the  suit  against  the  County 
Commissioners,  an  agreement  between  them  and  the  railroad 
company  was  made  which  provided  that  if  the  latter  would 
do  certain  things,  it  should  be  relieved  from  further  expense 
in  connection  with  the  public  roads  in  that  vicinity,  and  an- 
other agreement  providing,  in  consideration  of  the  railroad 
company's  having  widened  the  road  under  its  bridge,  the  Com- 
missioners relieved  it  from  further  responsibility  concerning 
the  construction  and  maintenance  of  said  roadway.  Held, 
that  these  agreements  do  not  affect  the  rights  of  the  plaintiff 
growing  out  of  the  defaults  by  the  defendant. 

Decided  June  22nd,  1910. 

Api)eal  from  the  Circuit  Court  for  Carroll  County 
(Thomas,  C.  J.,  and  Forsythe,  J.). 

Defendant's  5th  Prayer. — That  if  the  jury  shall  find  that 
the  west  or  upper  wing  wall  to  public  bridge  mentioned  in 
the  evidence  at  the  time  of  the  injury  to  Dr.  Hill  stood  as 
high  above  the  ground  and  roadbed  in  the  approach  to  said 
bridge,  and  at  the  point  over  which  Dr.  Hill  and  his  buggy 
were  precipitated,  if  the  jury  so  find,  as  it  did  in  1900  or 
before  the  Baltimore  &  Ohio  Railroad  Company  began  its 
improvement  at  Hchester,  then  their  verdict  ought  to  be  for 
the  defendant,  under  the  pleadings  in  this  case.     (Granted.) 

Defendants  6th  Prayer. — That  under  the  pleadings  in 
this  case  before  the  jury  can  find  a  verdict  against  the  de- 
fendant in  this  case,  they  must  find  a  preponderance  of  evi- 
dence that  the  Baltimore  &  Ohio  Railroad  Company  or  its 
agents  and  servants  "dumped  or  placed  large  quantities  of 
earth  and  stone"  in  the  public  road  between  the  two  bridges 
mentioned  in  the  evidence,  ^'thereby  raising  the  surface 
thereof  as  it  approached  said  bridge  above  the  level  it  had 
previously  been,  and  by  so  doing,  rendered  said  road  at  the 
approach  to  said  bridge  unsafe  and  dangerous,  by  reason  of 
the  fact  that  the  said  wing  walls  of  the  abutments  above  men- 
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tioned  no  longer  extended  above  the  bed  of  said  road  of  suf- 
ficient height  to  guard  the  traveling  public  from  going  out  of 
said  road  over  the  embankments  thereof  into  the  river  below, 
a  distance  of  about  eighteen  feet.     (Granted.) 

Defendant's  7th  Prayer. — That  under  the  pleadings  in  this 
case,  the  jury  are  not  at  liberty  to  consider  the  abutment  or 
the  position  of  the  abutment  of  the  railroad  bridge  in  the  old 
County  road  as  mentioned  in  the  evidence,  as  an  element  or 
condition  rendering  the  approach  to  the  said  County  bridge 
unsafe  or  dangerous  to  public  travel.     (As  offered.) 

Defendant's  7ih  Prayer. — That,  under  the  pleadings  in 
this  case,  the  plaintiff  is  not  entitled  to  recover  because  of 
the  placing  of  the  abutment  of  the  railroad  bridge  in  the 
old  County  road  as  mentioned  in  the  evidence.  (Granted 
as  modified.) 

Defendant's  8th  Prayer. — That  the  plaintiff  is  not  entitled 
to  recover  in  this  cause,  unless  the  jury  shall  find  that  the 
Baltimore  and  Ohio  Railroad  Company  was  solely  responsi- 
ble by  its  negligence  for  the  accident  and  death  of  Dr.  Hill. 
(Rejected.) 

Defendant's  9th  Prayer. — That  the  jury  cannot  find  a 
verdict  for  thfe  plaintiff,  unless  they  find  that  the  Baltimore 
and  Ohio  Railroad  Company  or  its  servants  or  agents  in  mak- 
ing the  changes  in  the  approach  to  the  County  bridge  in 
question,  created  a  condition  dangerous  for  public  travel  to 
those  using  due  care  and  caution,  and  shall  further  find  that 
the  accident  to  Dr.  Hill  was  caused  by  such  dangerous  condi- 
tion 80  created,  and  that  the  burden  is  on  the  plaintiff  to 
show  by  a  preponderance  of  evidence  that  the  defendant  or 
its  agents  or  servants  created  such  a  dangerous  condition  in 
the  approach  to  said  County  bridge  and  that  such  dangerous 
condition  so  created  (if  the  jury  find  the  same)  caused  the 
death  of  Dr.  Hill.     (Granted  as  modified.) 

Defendants  11  th  Prayer.— That  the  jury  are  not  at  lib- 
erty to  consider  the  testimony  of  T.  Hunt  Mayfield  as  to  the 
amounts  of  costs  paid  by  the  plaintiff  in  the  suit  of  the  State 
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of  Maryland,  use  of  Agnes  Hill,  against  the  County  Com- 
missioners of  Howard  County.     (Granted.) 

Defendant's  18th  Prayer. — That  the  jury  are  not  at  lib- 
erty to  consider  any  evidence  on  the  part  of  the  plaintiflF 
relative  to  the  counsel  fees  of  $750  paid  by  the  County  Com- 
missioners of  Howard  County  to  its  attorneys  in  the  suit  of 
the  State  of  Maryland,  use  of  Agnes  Hill,  against  the  Coun- 
ty Commissioners  of  Howard  County.     (Granted.) 

Defendant's  19th  Prayer. — That  there  is  no  legally  .suf- 
ficient evidence  in  this  cause  of  any  notice  being  given  to  or 
had  by  the  defendant  of  the  pendency  of  the  suit  of  the  State 
of  Maryland,  use  of  Agnes  Hill,  against  the  County  Commis- 
sioners of  Howard  County,  the  now  plaintiff,  for  damages 
resulting  to  the  said  Agnes  Hill  by  reason  of  the  death  of  the 
said  Alexander  Scott  Hill,  mentioned  in  evidence,  nor  of  any 
participation  by  said  defendant  in  the  trial  or  conduct  of 
said  suit.     (Granted.) 

Defendant's  20th  Prayer. — That  there  is  no  evidence  in 
this  cause  from  which  the  jury  may  find  that  the  fence  or 
railing  along  the  up-stream  edge  of  the  approach  to  the 
County  bridge  on  the  Howard  County  side  mentioned  in  evi- 
dence as  having  been  there  prior  to  the  Baltimore  and  Ohio 
Railroad  Company's  improvements  at  Hchester  was  ever  re- 
moved or  taken  down  by  the  defendant,  its  agents,  servants, 
employees  or  contractors ;  and  that  the  jury  are  not  at  liberty 
to  attribute  the  removal  or  destruction  of  said  fence  or  rail- 
ing to  the  defendant.     (Granted.) 

Defendant's  21st  Prayer. — That  under  the  pleadings  in 
this  case  the  plaintiff  cannot  recover  imless  the  jury  shall 
find  from  the  evidence  that  the  accident  resulting  in  the 
death  of  Alexander  Scott  Hill  was  occasioned  by  the  failure 
to  have  a  sufficient  guard  or  railing  at  the  place  where  the 
accident  happened ;  and  shall  further  find  that  the  necessity 
for  a  guard  or  railing  at  the  place  where  the  accident  hap- 
pened was  caused  by  the  filling  in  of  the  county  roadway  at 
the  place  where  the  said  Alexander  Scott  Hill  went  over  the 
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up-stream  wing  wall  with  horse  and  buggy  as  testified  to  in 
evidence  and  that  such  filling  in  was  done  by  the  defendant 
or  its  agents  or  servants.     {Orartied  as  modified.) 

The  cause  was  argued  before  Boyd^  C.  J.,  Brisc^oe, 
Burke  and  Urner,  JJ. 

James  A.  C.  Bond  and  Francis  Neal  Parle,  for  the  appel- 
lant. 

Joseph  L.  Donovan  and  Guy  W.  Steele,  for  the  ai)pellee. 

Burke,  J.,  delivered  the  opinion  of  the  Court. 

This  is  the  second  appeal  in  this  case.  The  first  case  is 
reported  in  111  Md.  175.  As  the  record  now  before  us  shows 
that  the  pleadings  are  the  same  and  that  the  plaintiff  offered 
substantially  the  same  evidence  to  support  its  case  as  it  did 
at  the  former  trial,  it  is  unnecessary  again  to  notice  the 
pleadings  or  to  discuss  at  any  great  length  the  plaintiff's  evi- 
dence. The  opinion  in  the  former  case,  in  which  the  facts 
relied  on  by  the  plaintiff  are  set  out  by  Judge  Briscoe,  dis- 
penses with  the  necessity  of  re-stating  them.  We  need  only 
say  that  the  evidence  in  the  present  record  tends  to  support 
the  declaration,  and,  therefore,  under  the  principles  an- 
nounced in  the  first  appeal  the  plaintiff  would  be  entitled  to 
recover,  unless  there  be  found  in  this  record  some  new  facts 
to  take  the  case  out  of  the  principle  of  the  former  decision. 
The  appellant  insists  that  this  record  does  disclose  such  facts, 
and  that  the  legal  effect  of  the  new  evidence  is  to  bar  the 
plaintiff's  right  to  maintain  the  suit. 

The  record  presents  for  review  eight  bills  of  exceptions. 
Six  relate  to  the  ruling  of  the  trial  Court  on  questions  of 
evidence;  the  seventh  to  the  action  of  the  Court  in  sustain- 
ing the  plaintiff's  special  exceptions  to  the  appellant's  elev- 
enth prayer;  and  the  eighth  to  the  action  of  the  Court  upon 
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certain  prayers  submitted  by  the  parties  at  the  conclusion  of 
the  whole  case. 

The  first  and  sixth  exceptions  are  abandoned.  There  was 
no  error  in  the  rulings  on  the  second  and  third  exceptions. 
In  these  the  Court  allowed  the  plaintiff  to  prove  by  James 
E.  Hobbs,  the  condition  of  the  bridge  on  the  Howard  County 
side  just  before  the  railroad  began  its  improvements,  and  the 
condition  existing  at  the  approach  to  that  bridge  after  the 
railroad  had  finished  its  work.  This  evidence  bore  directly 
upon  one  of  the  material  issues  raised  by  the  pleadings,  to 
wit,  the  unsafe  condition  at  that  point  and  who  created  it, 
and  was  properly  admitted.  The  fourth  exception  was  taken 
to  the  action  of  the  Court  in  permitting  the  plaintiff  to  prove 
that  it  had  paid  the  judgment  recovered  against  it  because 
of  the  death  of  Doctor  Hill.  The  declaration  alleged  that 
the  plaintiff  had  paid  this  judgment,  and  we  see  no  possible 
reason  why  it  should  not  have  been  permitted  to  prove  that 
fact.  In  cases  of  this  character  it  is  always  competent  to 
prove  the  earning  capacity  of  the  deceased,  as  reflecting  upon 
the  question  of  damages,  and  the^  amount  actually  earned  is 
always  evidence.  There  was,  therefore,  no  error  in  the  rul- 
ing on  the  fifth  exception  permitting  Mrs.  Hill  to  be  ex- 
amined as  to  her  husband's  income  from  his  practice. 

This  brings  us  to  the  rulings  on  the  prayers  wherein  the 
real  questions  in  the  case  arise.  The  plaintiff  offered  four 
prayers.  The  Court  granted  its  first  and  second  prayers,  re- 
jected its  third  and  granted  its  fourth  prayer  as  modified. 
The  defendant  offered  twenty-eight  prayers.  The  Court  re- 
fused its  first,  second,  third,  fourth,  seventh,  eighth,  tenth, 
eleventh,  twelfth,  thirteenth,  fourteenth,  fifteenth,  sixteenth, 
twenty-second,  twenty-third,  twenty-fourth,  twenty-fifth, 
twenty-sixth,  twenty-seventh  and  twenty-eighth  prayers.  The 
Court  modified  and  granted  as  modified  the  defendant's  fifth, 
sixth,  seventh,  ninth  and  twenty-first  prayers,  and  granted 
as  offered  the  seventeenth,  eighteenth,  nineteenth  and  twen- 
tieth prayers.     The  legal  propositions  upon  which  the  appel- 
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lant  relies  for  a  reversal  of  the  judgment  are  really  presented 
in  its  first,  second,  third,  fourth,  tenth,  eleventh,  twenty- 
second  and  twenty-seventh  prayers. 

The  jury  were  instructed  by  the  plaintiff^s  first  prayer 
that  if  they  found  that  the  location  of  the  public  highway  in 
Howard  County  as  it  approaches  the  County  bridge,  men- 
tioned in  the  evidence,  was  altered  by  the  defendant  in  mak 
ing  the  alterations  and  improvements  to  its  road  bed  men- 
tioned in  the  evidence,  and  that  such  change  in  the  location 
of  said  highway  rendered  the  approach  to  said  bridge  unsafe 
and  dangerous  for  travel,  and  should  further  find  that  a  cer- 
tain Alexander  Scott  Hill  while  approaching  said  bridge  in 
1906  and  using  due  care  on  his  part  was  killed  by  reason 
of  said  unsafe  condition  of  the  approach  to  said  bridge,  and 
that  the  widow  of  the  said  Alexander  Scott  Hill  brought  suit 
in  the  name  of  the  State  of  Maryland  against  the  County 
Commissioners  for  damages  suffered  by  her  by  the  death  of 
the  said  Alexander  Scott  Hill,  and  recovered  judgment,  and 
that  said  judgment  had  been  paid  by  the  plaintiff,  then  the 
plaintiff  was  entitled  to  recover.  By  its  second  prayer  the 
jury  were  told  that  if  they  found  that  the  public  highway 
mentioned  in  the  evidence  as  it  approached  the  bridge  over 
the  Patapsco  river,  at  Ilchester,  in  Howard  County,  was  rea- 
sonably safe  to  all  persons  travelling  thereon  while  using  due 
care  before  the  defendant  re-located  its  road,  and  should  fur- 
ther find  that  the  defendant  in  making  the  changes  and  re- 
location of  its  tracks  and  railroad  bed  at  Ilchester,  as  testi- 
fied to  by  the  witnesses,  caused  said  highway  to  be  so  filled 
in  with  earth  and  attone  as  to  make  the  approach  to  said 
bridge  no  longer  reasonably  safe  for  all  persons  travelling  on 
said  highway  while  using  due  care,  and  should  find  that  the 
defendant  n^ligently  permitted  the  approach  to  said  bridge 
on  said  highway  to  be  unsale  and  unguarded  and  unprotected, 
and  should  find  that  by  reason  of  this  unsafe,  unguarded  and 
unprotected  condition  a  certain  Alexander  Scott  Hill,  while 
traveling  on  said  highway  and  using  due  care,  was  killed  as 
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tei?tified  to  in  the  evidenc3,  and  should  further  find  that  his 
widow  a  certain  Agnes  Hill  brought  suit  against  the  plain- 
tiff in  the  name  of  the  State  of  Maryland  for  her  use,  and 
recovered  a  judgment  against  the  plaintiff  for  damages  suf- 
fered and  sustained  by  her,  by  reason  of  the  death  of  her 
husband,  and  should  further  find  that  said  judgment  had 
been  satisfied  and  paid  by  the  plaintiff,  then  the  plaintiff 
was  entitled  to  recover,  and  the  verdict  of  the  jury  must  be 
for  it,  although  the  jury  might  find  that  the  place  where  said 
accident  occurred  was  outside  of  the  travel  portion  of  the 
County  road  as  it  existed  prior  to  the  alterations  thereof  and 
made  therein  by  the  defendant.  The  plaintiff's  fourth 
prayer  is  upon  the  measure  of  damages.  By  this  prayer  the 
Court  limited  the  amount  of  recovery  to  such  damages  as 
were  sustained  by  Mrs.  Hill  as  the  direct  consequence  of  the 
death  of  her  husband,  not  exceeding  however  the  amount 
paid  by  the  plaintiff  on  account  of  the  judgment  against  it 
offered  in  evidence  and  interest  on  such  judgment  to  the  date 
of  payment.  This  being  a  suit  for  indemnity,  and  the  de- 
fendant not  having  been  notified  of  the  suit  in  which  the 
judgment  was  recovered  and  requested  to  come  in  and  de- 
fend, and  not  having  participated  in  that  suit,  the  limitation 
placed  by  the  Court  upon  the  extent  of  recovery  was  proper. 
The  prayer  was  not  seriously  objected  to  by  the  appellant, 
nor  do  we  see  any  reason  why  upon  the  facts  it  should  not 
have  been  granted.  It  would  certainly  not  have  been  proper 
to  have  permitted  the  plaintiff  to  have  profited  by  the  death 
of  Doctor  Hill. 

The  plaintiff's  first  and  second  prayers  are  identical  with 
those  a]^])rov«(l  in  the  former  case,  and  were  properly  granted, 
unlrss  the  new  evidence,  to  which  we  will  presently  allude, 
lends  to  a  diffonnt  conclusion  of  law. 

The  defendant  by  its  first,  second,  third  and  fourth  pray- 
ers sought  t.)  withdraw  the  case  from  the  jury,  and  in  their 
su])port  i"elios  upon  the  additional  evidence  foimd  in  this 
record,  which  it  is  claimed  differentiates  this  from  the  for- 
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mer  case  and  makes  it  the  duty  of  the  Court  to  declare  as  a 
matter  of  law  that  the  plaintiff  cannot  recover. 

The  defendant  completed  its  work  at  Ilchester  in  1903, 
and  according  to  the  evidence  of  the  plaintiff  created  an  un- 
safe and  dangerous  condition  at  the  approach  to  the  bridge 
across  the  Patapsco  river  in  consequence  of  which  Doctor 
Hill  lost  his  life  on  the  22nd  of  January,  1906.  Its  evi- 
dence tended  to  prove  that  the  approach  to  this  bridge  at  the 
place  of  the  accident  was  safe  before  the  defendant  began 
its  work,  and  that  by  reason  of  certain  changes  made  by  it  at 
that  point  it  rendered  the  j^lace  dangerous  and  that  it  left  it 
in  an  unsafe  and  dangerous  condition.  The  new  evidence 
introduced  by  the  defendant  tended  to  show  that  the  plaintiff 
first  created  the  dangerous  place  where  Doctor  Hill  was  killed, 
and  that  the  changes  made  by  the  railroad  company  but 
slightly  increased  the  existing  danger.  The  jury  was  prop- 
erly instructed  as  to  the  legal  effect  of  this  evidence,  the 
truth  of  which  was  denied  by  the  plaintiff,  by  the  ninth 
prayer  granted  on  behalf  of  the  defendant.  That  prayer 
told  the  jury  that  they  could  not  find  for  the  plaintiff,  unless 
they  found  that  the  Baltimore  and  Ohio  Railroad  Company 
or  its  servants  or  agents  in  making  the  changes  in  the  ap- 
proach to  the  county  bridge  in  question  created  a  condition 
dangerous  to  the  public  travel  to  those  using  due  care  and 
caution,  and  should  further  find  that  the  accident  to  Doctor 
Hill  was  caused  by  such  dangerous  condition  so  created,  and 
that  the  burden  was  upon  the  plaintiff  to  show  by  a  prepon- 
derance of  evidence  that  the  defendant  or  its  agentjs  or  serv- 
ants created  such  a  dangerous  condition  at  the  approach  to 
said  county  bridge,  and  that  such  dangerous  condition  so  cre- 
ated (if  the  jury  found  th(i  same)  caused  the  death  of  Doctor 
Hill.  This  prayer  gave  the  defendant  all  the  benefit  on  this 
point  to  which  it  was  entitled,  if  the  jury  foimd  its  testimony 
to  be  true. 

The  other  additional  evidence  is  that  during  the  period 
from  1003,  the  date  when  the  railroad  completed  its  improve- 
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nicnts,  to  Doctor  Hill's  death,  in  January,  1906,  the  plain- 
tiflP  had  actual  knowledge  of  the  dangerous  condition  of  the 
road  at  the  place  where  the  accident  occurred  and  failed  to 
repair  it.  This  evidence  is  uncontradicted,  and  the  propo- 
sition asserted  by  the  appellant  is  that  this  actual  knowledge 
and  failure  to  discharge  its  duty  of  repairing  the  highway, 
constitute  the  plaintiff  a  joint  tort  feasor  with  the  defendant 
with  respect  to  the  death  of  Doctor  Hill,  and,  therefore,  there 
can  be  no  recovery  in  this  case.  This  is  really  the  only  sub- 
stantial question  to  be  decided,  and  the  briefs  of  the  learned 
counsel  give  evidence  of  much  labor  and  diligent  search  and 
examination  of  the  cases  bearing  upon  the  question.  But  we 
caimot  give  (»ur  assent  to  the  contention  of  the  appellant.  In 
our  opinion,  the  facts  do  not  bring  the  case  within  the  rule 
which  denies  indemnity  or  contribution  among  tort  feasors. 
Actual  kno^dedge  and  failure  of  duty  are  not  suflScient  to 
invoke  the  application  of  the  rule.  There  must  be  joint  par^ 
ticipation  in  the  tort  and  the  parties  must  be  in  equal  degree 
guilty  in  a  case  of  this  nature. 

The  general  rule  is  that  wherever  the  wrongful  act  of  one 
person  results  in  liability  being  imposed  on  another,  the  latter 
may  have  indemnity  from  the  person  actually  guilty  of  the 
wrong.  Pearson  v.  Skelton,  1  M.  &  W.  504;  Wooley  v.  Batte, 
2  C.  &  P.  419 ;  Baily  v.  Bussing,  22  Conn.  455.  This  rule  is, 
however,  subject  to  an  important  qualification  or  exception, 
viz,  that  as  between  actual  tort  feasors  the  law  will  not  en- 
force contribution  or  indemnity.  This  doctrine  was  first 
formulated  in  Merryweather  v.  Nixan,  8  T.  R.  186,  where 
contribution  was  denied  where  it  appeared  that  both  parties 
actually  participated  in  an  act  of  conversion.  The  general 
principle  is  that  which  allows  contribution,  and  the  doctrine 
of  Merryweather  v.  Nixan,  supra,  is  an  exception  to  the  rule, 
and  is  limited  to  cases  where  the  party  seeking  contribution 
or  indemnity  is  in  pari  delicto  with  the  other.  The  Courts 
do  not  favor  the  extension  of  this  rule,  and  have  shown  a 
decided  disposition  to  confine  the  exception  to  cases  clearly 
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falling  within  it.  Lord  Herschell^  in  Palmer  v.  Wicl',  etc. 
(1894),  A.  C.  318,  referred  to  Merry  weather  v.  Nixan,  and 
said :  "It  is  now  too  late  to  question  that  decision  in  this  coun- 
try ;  but  when  I  am  asked  to  hold  it  to  be  a  part  of  the  law 
of  Scotland,  1  am  bound  to  say  that  it  does  not  appear  to  me 
to  be  foundt^d  on  any  principle  of  justice  or  equity,  or  even 
a  public  policy  which  justifies  its  application  to  other  coun- 
tries." And  in  Betis  v.  Gibhins,  2  Ad.  and  Els.  57,  Dbn- 
MAN,  C.  J.,  said:  "The  case  of  Merry  weather  v.  Nixan,  8 
T.  R.  186,  seems  to  me  to  be  strained  beyond  what  the  deci- 
sion will  bear."  The  cases  where  municipal  corporations 
have  sued  the  primary  wrongdoer  and  have  recovered  may  be 
found  in  the  text  books  and  reported  cases  in  great  numbers. 
We  have  f oimd  no  case,  nor  have  we  been  referred  to  any,  in 
which  the  right  of  recovery  has  been  denied  under  the  excep- 
tional rule  invoked  by  the  appellant,  unless  it  appeared  that 
aa  between  ihe  corporation  and  and  the  author  of  the  wrong 
the  parties  were  in  pari  delicto.  The  rule  to  be  applied  to 
the  many  conditions  of  fact  arising  in  such  cases  is  stated  as 
follows,  with  accuracy  and  clearness,  in  Oray  v.  Boston  Oas 
Light  Company,  114  Mass.  152:  "When  two  parties,  acting 
together,  commit  an  illegal  or  wrongful  act,  the  party  who 
is  held  responsible  in  damages  for  the  act  cannot  have  in- 
demnity or  contribution  from  the  other,  because  both  are 
equally  culpable,  or  particeps  criminis,  and  the  damages  re- 
sult from  their  joint  offense.  This  rule  does  not  apply  when 
one  does  the  act  or  creates  the  nuisance,  and  the  other  does 
rot  join  therein,  but  is  thereby  exposed  to  liability  and  suf- 
fers damage.  He  may  recover  from  the  party  whose  wrong- 
ful act  has  thus  exposed  him.  In  such  case  the  parties  are 
not  in  pari  delicto  as  to  each  other,  though  as  to  third  persons 
either  may  be  held  liable.  The  numerous  cases  in  our  own 
reports  are  analogous,  where  towns,  having  been  held  liable 
for  an  unsafe  condition  of  the  highway,  have  recovered  from 
the  persons  whose  acts  caused  the  unsafe  condition.  The 
reasons  given  in  these  cases  are  conclusive  on  this  point.    In 
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Lowell  V.  B'tston  and  Lowell  Railroad  Company,  23  Pick.  24, 
the  authorities  were  fully  considered,  and  upon  general  prin- 
ciples it  was  held  the  town  could  recover,  the  parties  not  be- 
ing ill  pari  delicto.  No  distinction  is  there  made,  that  the 
liability  is  i»ast  upon  the  town  by  statute,  and  not  by  the 
common  law,  and  no  such  di*«tinction  is  noticed  in  any  of  the 
cases  which  follow  it.  Lowell  v.  Short,  4  Cush.  275;  Swan' 
sey  V.  Chance,  16  Gray,  303 ;  Milford  v.  Holbrook,  9  Allen, 
17;  West  Boylston  v.  Mason,  102  Mass.  341.  In  the  last 
case,  it  was  said  the  only  fault  of  the  town  was  the  failure  to 
remedy  a  nuisance  which  the  defendant  had  created.  Nor 
can  there  be  any  such  distinction  in  principle.  The  ground 
of  the  action  is  that  the  defendant  has  by  his  own  unauthor- 
ized act  exposed  the  plaintiff  to  a  liability,  and  it  is  imma- 
terial whether  the  liability  is  imposed  by  force  of  a  statute 
or  by  the  rule  of  the  common  law.  In  either  case  the  plain- 
tiff is  held  liable  by  inference  of  law,  and  not  by  reason  of 
his  active  participation  in  the  act  which  was  the  occasion  of 
the  injury.  Pearson  v.  Skelton,  1  M.  &  W.  504.  See  also 
Chicago  Cify  v.  Robins,  2  Blck.  418;  BaUey  v.  Bussing,  28 
Conn.  455."  2  Dillon  on  Mun-c.  Corp,,  sec.  1035,  and  cases 
referred  to  in  note. 

Tested  bv  this  rule,  we  cannot  hold  upon  the  evidence  in 
this  record  as  a  matter  of  law  that  the  parties,  as  between 
themselves,  were  equally  culpable,  or  pariiceps  criminis,  with 
respect  to  the  nuisance  or  dangerous  condition  of  the  road 
which  resuUed  in  the  death  of  Doctor  Hill.  Upon  the  case 
made  by  thc»  plaintiff  the  road  was  safe  at  the  time  the  de- 
fendant began  work  and  that  the  defendant  was  the  sole 
actual  wrongdoer  and  creator  of  the  dangerous  condition  in 
the  highway.  Of  course  the  plaintiff  imder  the  circumstances 
was  greatly  negligent  in  not  repairing  the  road,  and  was  lia- 
ble for  the  unfortunate  result  which  followed ;  but  the  Court 
cx)uld  not  say  as  a  matter  of  law  upon  the  facts  before  it  that 
it  participated  with  the  defendant  in  the  creation  of  this 
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dangerous  nuisance  or  that  it  was  equally  guilty  with  it  with 
respect  to  the  consequences  which  ensued. 

The  cases  of  Hartley  v.  Mayor,  etc.,  of  Rockdale,  2  King's 
Bench  Div.  594,  and  the  City  of  Oalveston  v.  Gonzales,  6 
Texas  Civ.  App.  538,  do  not  support  the  defendant's  posi- 
tion. The  first  was  not  an  indemnity  case,  and  nothing  is 
there  said  in  conflict  with  the  views  we  have  expressed.  In 
the  latter  case  the  evidence  showed  that  the  parties  jointly 
participated  in  the  unlawful  act,  and  hence  a  recovery  was 
denied. 

The  defendant's  first,  second,  third  and  fourth  prayers^ 
by  which  th(i  Court  was  asked  to  direct  a  verdict  for  the  de- 
fendant, were  properly  refused.  The  defendant's  seventh 
prayer  as  offered  asked  the  Court  to  instruct  the  jury  that 
under  the  pleadings  the  jui^  were  not  at  liberty  to  consider 
thtj  abutment  or  the  position  of  the  abutment  of  the  railroad 
bridge  in  the  county  road  as  mentioned  in  the  evidence  as  an 
element  or  condition  rendering  the  approach  to  said  bridge 
unsafe  or  dangerous  to  public  travel.  The  Court  modified 
this  prayer  f^  o  as  to  read  as  follows :  "That  under  the  plead- 
ings in  this  case  the  plaintiff  is  not  entitled  to  recover  be- 
•  cause  of  thi»  placing  of  the  abutment  of  the  railroad  bridge 
ill  tho  old  couuty  road  as  mentioned  in  the  evidence."  It  is 
maiiifcsi  thiil  the  defendant  was  not  injured  by  the  rejection 
of  its  seventh  prayer,  as  the  one  granted  gave  the  defendant 
all  the  benefit  upon  the  subject-matter  of  the  prayer  to  which 
it  was  entitled. 

The  defendant's  eighth  prayer  was  properly  rejected.  It 
asked  the  Cuurt  to  say  that  the  plaintiff  could  not  recover  un- 
less the  jury  found  that  the  defendant  "was  solely  responsi- 
ble by  its  negligence  for  the  accident  and  death  of  Dr.  Hill." 
Such  a  rule  as  this  would  prevent  a  recovery  in  every  indem- 
nity case  growing  out  of  negligence,  because  as  to  third  par- 
ties the  negligence  of  the  plaintiff  is  either  admitted  or  es- 
tablished  by   judgment.      For   the   same    reason   the   tenth, 
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twelfth/ thiiteeiith,  fourteenth  and  fifteenth  prayers,  which 
embodied  the  same  proposition,  were  rightly  refused. 

As  the  defendant's  sixteenth,  twenty-third,  twenty-fourth, 
twenty-fifth,  twenty-sixth,  twenty-seventh  and  twenty-eighth 
prayers  are  based  upon  theories  of  the  case  in  conflict  with 
the  views  we  have  expressed  in  discussing  the  first,  second, 
third  and  fourth  prayers,  we  approve  the  action  of  the  trial 
Court  in  rejecting  them.  By  the  granted  ninth  prayer,  the 
defendant  got  the  full  benefit  of  the  defense  it  intended  to 
present  by  its  twenty-second  prayer,  and  for  this  reason  it 
suffered  no  Injury  by  its  rejection. 

The  rejection  of  its  eleventh  prayer  is  the  only  other  mat- 
ter of  which  the  defendant  complains.  That  prayer  is  here 
transcribed:  "If  the  jury  shall  find  from  the  evidence  that 
in  1903,  or  prior  thereto,  the  Baltimore  and  Ohio  Railroad 
Oompany  in  constructing  an  overhead  railroad  crossing  at 
Tlehester  changed  and  diverted  the  old  county  road  to  the 
location  of  the  present  roadway  between  the  railroad's  over- 
head bridge  at  Hchester  and  the  Howard  County  entrance  to 
the  county  bridge  over  the  Patapsco  at  Hchester;  and  that 
said  new  roadway  and  approaches  to  the  Howard  County  en- 
trance to  said  bridge  remained,  within  the  knowledge  of  the 
County  Commissioners  of  Howard  County,  in  the  same  con- 
•dition  from  1903,  until  the  happening  of  the  accident  result- 
ing in  the  death  of  Doctor  Hill,  and  during  the  said  period 
were  used  by  the  travel  ini^  public  with  the  knowledge  of  the 
saifl  Coimty  Commissioners;  and  shall  "'^ui'ther  find  from  all 
the  evidence  in  the  case  that  ])rior  to  the  happening  of  the 
neeident  rxsulting  in  the  death  of  Doctor  Hill,  the  County 
Commissioners  of  Howard  County  had  accepted  said  road- 
way as  changed  and  diverted  by  the  defendant  between  the 
overhead  raUroad  bridge*  and  the  entrance  to  the  Howard 
Coimty  side  of  said  bridgf:  over  the  Patapsco  River  at  Tl- 
ehester as  the  completed  part  of  the  public  highway  in  How- 
ard County,  if  the  jury  so  find,  then  the  verdict  of  the  jury 
must  be  for  the  defendant  in  this  case." 
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The  plaintiff  specially  excepted  to  this  prayer,  first,  be- 
cause, under  the  pleadings  in  the  case,  there  was  no  evidence 
to  show  that  the  defendant  accepted  said  road  and  the  ap- 
proach to  said  bridge ;  and  secondly,  because  there  is  no  evi- 
dence in  the  case  legally  buflScient  to  show  that  the  plaintiff 
accf^pted  the  said  roadway  as  changed  or  diverted  by  the  de- 
fendant.   The  Court  sustained  this  exception. 

The  record  shows  that  on  the  29th  of  May,  1906,  the  par- 
ties entered  into  the  following  agreement:  "Whereas,  the 
Baltimore  and  Ohio  Railroad  Company,  hereafter  called  the 
party  of  the  first  part,  made  certain  changes  in  the  line  of 
their  tracks  at  Ilchester  Station,  Maryland,  which  necessi- 
tated certain  changes  in  the  wagon  roads  at  that  point;  and 
whereas,  the  necessary  changes  in  the  wagon  roads  at  this 
]>oint  have  not,  up  to  this  time,  been  properly  completed  to 
the  satisfaction  of  the  County  Commissioners  of  Howard 
County.  It  is  hereby  agreed  that  the  party  of  the  first  part 
will  widen  the  wagon  road,  passing  under  its  bridge  at  H- 
chester  Station,  to  a  width  of  thirty  feet  on  top  from  the 
north  side  of  the  bridge  to  a  distance  of  210  feet  south.  It  is 
further  agreed  that  the  County  Commissioners  will,  when 
this  work  is  completed,  give  to  the  party  of  the  first  part  a 
foinial  acceptance,  relieving  the  party  of  the  first  part  from 
further  expense,  in  connection  with  the  construction  or  main- 
tenance of  the  county  roads  in  that  vicinity." 

On  the  lllh  of  February,  1908,  they  entered  into  another 
agreement,  as  follows:  "This  agreement,  made  this  11th  day 
of  February,  in  the  year  1908,  by  and  between  the  County 
Comuiissioners  of  Howard  Coimty,  as  the  first  part,  and  the 
Baltimore  and  Ohio  Railroad  Company,  the  second  part- 
Witnesseth,  that  in  consideration  of  the  widening  of  the  road 
way  of  the  trst  party  which  runs  under  the  railroad  bridge 
of  the  second  party  just  East  of  Hchester  Station,  said  road 
way  having  been  widened  for  a  distance  210  feet  South  oi 
said  bridge  by  the  second  party,  and  which  widening  th( 
first  party  accepts  as  being  satisfactory,  the  first  party  herebj 
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release  8  the  second  party  from  any  further  responsibility  cov- 
ering the  construction  or  maintenance  of  said  roadway  what- 
soever, and  agrees  that  any  agreement,  either  verbally  or 
written,  which  may  have  been  made  in  the  past  and  that  re- 
quire the  second  party  to  assume  any  cost  of  maintenance  or 
constniction  shall  be  null  and  void." 

This  first  agreement  was  before  the  Court  in  the  former 
case.  The  record  in  that  case  shows  that  it  was  offered  by 
the  plaintiff  and  was  admitted  over  the  objection  of  the  de- 
fendant. It  was  contended  before  this  Court  in  that  case 
that  the  admission  of  the  agreement  constituted  reversible 
error.  In  disposing  of  the  exception  the  Court  said :  "While 
the  agi-cement  was  subsequent  to  the  alleged  negligence  of  the 
appellant  coiporation,  and  did  not  reflect  light  upon  the  con- 
troversy between  the  parties,  its  admission  did  not  injure  or 
prejudice  the  defendant's  case."  In  this  case  both  agree- 
ments were  offered  by  the  defendant.  The  reason  why  nei- 
ther agreemijnt  has  anything  to  do  with  the  subject-matter  of 
the  suit  is  evident  from  the  language  employed  and  the  testi- 
mony offered  by  the  defendant  in  relation  to  them. 

Mr.  Hess  testified  that  the  part  of  the  county  road  referred 
to  in  the  first  agreement  was  under  the  railroad  bridge ;  that 
work  was  done  in  connection  with  that  as^reement  about  a 
year  afterwards;  that  the  road  under  the  bridge  was  21  feet; 
the  210  feet  back  was  on  the  Howard  County  side  up  to  the 
old  station;  and  that  th<»  agreement  did  not  refer  to  the 
county  road  I)etween  the  railroad  bridge  and  the  county 
bridge.  Ho  further  testified  that  the  first  ag^reement  re- 
ferred to  that  part  of  the  load  commencing  right  underneath 
the  railroad  bridge,  and  nmning  210  feet  in  Howard  County; 
that  it  had  no  relation  with  the  road  between  the  railroad 
abutment  and  the  county  bridge;  that  the  second  agreement 
was  made  a  year  afterwards,  and  related  to  the  same  stretch 
of  road  from  the  railroad  bridge  back  into  Howard  County. 

Both  agreements  were  made  after  the  death  of  Doctor  Hill, 
and  the  last  one  after  the  judgment  against  the  plaintiff  had 
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been  recovered  by  his  widow.  The  first  provided  that  if 
the  defendant  would  do  certain  things,  it  should  be  relieved 
from  further  expense,  ^*in  connection  vnth  the  construction 
or  maintenance  of  public  roads  in  that  vicinity;"  and  the 
second  provided  that  in  consideration  of  the  defendant  hav- 
ing widened  the  road  under  the  railroad  bridge,  the  )>laintiff 
released  it  "from  any  further  responsibility  covering  the 
construction  or  maintenance  of  said  roadway/^ 

By  no  fair  constructifm  of  these  agreements,  executed 
under  the  circumstances  mentioned,  can  it  be  said  that  it  was 
intended  by  the  parties  to  release  or  affect  in  any  manner  the 
right  of  recovery  on  any  claim  which  the  plaintiff  may  have 
had  against  the  defendant  growing  out  of  its  prior  defaults  or 
negligence.  They  do  not  purport  to  be  executed  with  any 
such  purpose,  and  to  give  the  agreement  such  an  effect  would 
impute  a  meaning  to  the  instruments  not  expressed  therein 
and  which  the  j)ai1;ies  evidently  never  contemplated. 

The  nine  prayers  granted  by  the  Court  on  behalf  of  the 
defendant  placed  its  case  fairly  before  the  jury,  and  gave  it 
the  benefit  of  all  the  defenses  to  which  it  was  entitled.  Find- 
ing no  revei'sible  errors  in  any  of  the  rulings,  the  judgment 
will  be  affirmed. 

Judgment  affirmed  with  costs. 
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GEORGE  H.  CLARKE  kt  al.,  EXECT^TORS.   rs, 
CHRISTINE  SANDROCK. 

Evidence  to  Show  Personal  Identity  of  Legatee — When  Distri- 
hution  of  Part  of  an  Estate  Should  be  Made  in  the  Or- 
phans' Court  Before  Passage  of  Final  Account — Re- 
tention of  Money  to  Await  Settlement  of  Claims 
Against  the  Estate, 

It  is  not  nccvssary  that  the  identity  of  a  legatee  or  distributee 
of  an  estate  should  be  established  by  his  personal  appearance 
in  the  Orphans'  Court,  but  his  identity  may  be  shown  by 
evidence  aliunde, 

A  testatrix  ^ave  the  residue  of  her  estate  to  "my  niece  Christine 
*  *  *  in  (Jemiany."  The  only  claimant  under  this  bequest 
presented  to  the  Orphans'  Court,  by  an  attorney  in  fact,  her 
own  affidavit,  duly  made  in  (Jermany,  and  that  of  a  relation 
of  the  testatrix,  also  there  made,  showing  that  she  was  a 
niece  of  the  testatrix  and  the  only  niece  of  her  whose  name 
was  Christine,  and  also  the  testimony  in  that  Court  of  a 
person  who  had  been  acquainted  with  the  testatrix  and  with 
her  relatives  in  Germany  to  the  same  effect.  Held,  that  this 
evidence  3ufficiently  establishes  the  identity  of  the  legatee^ 
and  an  order  of  the  Orphans'  Court  directing  distribution  to 
be  made  to  her  passed  after  notice  to  claimants  would  pro- 
tect the  executors  as  against  any  other  claimant. 

The  Orphans'  Court  has  the  right  to  order  distribution  to  be 
made  of  part  of  an  estate  before  the  passing  of  a  final  account 
making  provision  for  the  discharge  of  all  liabilities. 

When  executors  have  stated  three  accounts,  each  showing  a  large 
balance  over  all  ascertained  debts  of  the  estate,  but  refuse  to 
make  distribution  to  a  residuary  legatee  until  certain  claims 
against  the  estate  which  are  disputed  by  the  legatee  be  dis- 
posed of,  the  Orphans'  Court  should  order  an  account  to  be 
stated  in  which  a  sum  sufficient  to  meet  the  disputed  claims 
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should  be  retained  by  the  executors  and  the  balance  distrib- 
uted to  the  legatee. 
Code,  Art.  93,  sees.  105  and  106,  provide  that  the  administrator 
may  retain  in  his  hands  such  sum  to  meet  the  amount  of  any 
claim  which  he  thinks  it  his  duty  to  dispute  or  reject  as  the 
Orphans'  Court  shall  allow.  This  provision  is  applicable  in 
a  case  where  the  distributee  of  the  estate  contests  claims 
against  it  which  the  executor  or  administrator  does  not  dis* 
pute. 

Decided  June  22nd,  1910. 

Appeal  from  the  Orphans'  Court  of  Baltimore  County. 

The  cause  was  submitted  to  the  Court  on  briefs  by : 

Elmer  J.  Cook,  for  the  appellants. 

D.  G.  Mcintosh,  for  the  appellee. 

Pearce,  J.,  delivered  the  opinion  -ol  the  Court. 

This  appeal  is  from  an  order  of  the  Orphans'  Court  of 
Baltimore  County  passed  in  pursuance  of  section  143  of 
Article  93  of  the  Code  of  Public  General  Laws,  ordering 
and  directing  the  appellants,  executors  of  Caroline  W.  Schaf- 
fer,  deceased,  to  pay  and  distribute  the  net  residue  of  the 
estate  of  said  Caroline  W.  Schaffer,  to  the  appellee,  Chris- 
tine Sandrock,  as  sole  distributee  thereof. 

The  record  does  not  contain  a  copy  of  the  will  of  Caroline 
W.  Schaffer,  but  it  does  appear  from  the  petition  of  the  ap- 
pellee, and  also  from  the  petition  of  the  appellants  filed 
August  4th,  1909,  that  the  testatrix  "gave  and  bequeathed 
all  the  rest  and  residue  of  her  property,  real  and  personal  to 
her  niece  Christine ,  in  Germany." 

Two  questions  are  raised  in  the  record:  Ist,  as  to  the 
identity  of  the  niece  Christine ;  and  2nd,  whether  under  the 
circumstances    of    this    case,    distributicm    can    be    properly 
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ordered  before  the  passage  of  a  final  account,  and  these  will 
be  considered  in  the  order  stated. 

1st.  The  niece  is  described  in  the  will  merely  by  her 
baptismal  name,  as  *^my  niece  Christine  ,  in  Ger- 
many.'' 

She  alleged  in  her  scxjond  petition,  filed  October  19th, 
1909,  that  "she  is  the  legatee  and  devisee  referred  to  in  said 
will  of  Caroline  W.  Schaffer,  and  the  only  niece  in  Germany 
called  Christine  or  Christina,  and  was  at  the  time  of  the 
execution  of  said  will,  and  at  the  decease  of  said  testatrix, 
the  only  niece  of  said  testatrix  in  Germany  called  or  known 
as  Christine  or  Christina,  and  this  petition  is  verified  by 
her  own  affidavit  made  October  6th,  1909,  before  a  Royal 
Prussian  Notaiy  of  Westphalia  and  City  of  Hoerde,  where 
the  petitioner  resides,  and  it  is  further  verified  by  the  af- 
fidavit of  Mrs.  Louise  Fricke,  also  of  said  city,  made  on  the 
same  day  before  the  same  officer,  in  which  she  deposed  as 
follows : 

"That  she  is  a  niece  of  Miss  Caroline  W.  Schaffer,  who 
died  at  Hamiltcm,  in  Baltimore  County,  in  State  of  Mary- 
land, United  States  of  America  on  November  4th.  1907, 
leaving  a  last  will  dated  October  10th,  1907,  duly  probated 
by  the  Orphans'  Court  of  Baltimore  County,  wherein  she 
bequeathed  the  residue  of  her  estate  to  her  niece  Christine, 
in  Germany;  that  at  and  about  the  time  of  the  execution  of 
said  last  will,  and  at  and  about  the  time  of  the  decease  of 
the  said  Caroline  W.  Schaffer,  the  said  testatrix  had  only 
one  niece  living  in  Germany  who  was  called  and  known  by 
the  name  of  Christine  or  Christina,  and  that  said  niecx^  is 
the  sister  of  this  deponent,  Mrs.  Christine  Sandrock,  nee 
Herbold,  now  residing  in  the  city  of  Hoerde." 

On  October  19th,  1909,  that  beong  a  day  appointed  by  an 
order  of  the  Orphans'  Court  of  Baltimore  County  warning 
all  persons  claiming  to  be  interested  as  distributees  or  lega- 
tees in  the  estate  of  Caroline  W.  Schaffer,  to  appear  in  per- 
son or  by  attorney  to  present  their  claims,  the  petitioner 
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Christine  Sandrock,  appeared  by  her  attorney  iu  fact,  Fred- 
erick T.  Schnider,  and  by  her  counsel,  and  the  executors  ap- 
peared by  their  counsel,  and  Conrad  Sandrock  was  sworn 
and  testified  in  open  Court  as  a  witness  for  the  petitioner. 

He  testified  that  he  is  a  farmer,  living  since  1881  in 
Lorraine  County,  Ohio,  before  which  time  he  lived  in  Ger- 
many with  his  brother  Henry  Sandrock,  in  the  (?ity  of 
Hoerde  from  1874  to  1881;  that  his  said  brother  married 
Christina  Herbold,  daughter  of  Adam  Herbold,  and  his  wife, 
who  was  a  sister  of  Caroline  Schaffer  who  lived  in  Hamilton, 
Baltimore  County,  Mainland ;  that  he  j^rsonally  knew  Caro- 
line Schaffer  and  visited  her  at  her  home  in  April,  1907; 
that  he  knew  Mrs.  Herbold,  Christine's  mother,  and  her 
name  was  Jean;  that  he  was  in  Germany  in  1905  and  that 
he  knew  three,  and  only  three  nieces  of  Caroline  Schaffer, 
viz,  his  sister-in-law,  Christina  and  her  sister  Louisa  Fricke. 
and  a  cousin  of  theirs  named  Hannah,  who  lived  near  Cassel 
in  the  province  of  Hessia. 

Upon  cross-examination  by  the  counsel  of  the  executors, 
he  testified  that  there  was  no  other  relative  of  Caroline 
Schaffer  by  the  name  of  Christine,  and  in  answer  to  a  direct 
question  whether  he  absolutely  knew  this,  he  said  he  did. 

The  Court  by  its  order  declared  that  the  petitioner  had 
proved  to  its  satisfaction  "that  she  is  a  niece  of  said  Caroline 
W.  Schaffer,  deceased,  and  is  the  niece  of  said  deceased 
named,  designated  and  described  as  ^ny  niece  Christine  in 
Germany,'  in  the  last  will  and  testament  of  Caroline  W. 
Schaffer  probated  and  of  record  in  this  Court,"  and  there- 
upon ordered  the  distribution  above  mentioncil.  The  evi- 
dence produced  we  think,  was  ample  to  warrant  the  conclu- 
sion of  the  Court,  no  other  claimant  appearing,  though  the 
relatives  of  the  decedent  were  aware  of  the  situation,  but 
the  appellants  object  that  in  the  absence  of  her  personal  ap- 
pearance there  was  no  legally  sufficient  evidence  of  her  ident- 
ity as  residuary  legatee  under  the  will.  If  she  had  person- 
ally appeared  it   is  difficult  to  undoi*stand  how  this  would 
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have*  strengthened  the  evidence  upon  that  point.  Neither 
the  executors,  nor  the  Court  would  have  been  any  wiser  in 
that  regard,  and  all  that  Conrad  Sandrock  could  have  said 
more,  would  be  to  say  "this  is  Christine,  the  only  niece  of 
Caroline  Schaffer,  who  lives  in  Germany."  Her  existence, 
and  the  fact  that  she  was  the  only  niece  of  that  name  in  Ger- 
many, was  already  fully  established,  and  that  was  all  that 
was  required  to  warrant  distribution  to  her  ai  tJie  proper 
time.  The  statute  which  authorizes  the  procedure  taken, 
expressly  allows  appearance  by  guardian,  solicitor  or  agent, 
as  was  emphasized  by  this  Court  in  Oarrett  v.  Kerney,  107 
Md.  501.  To  require  personal  appearance  as  the  only  method 
of  proving  the  identity  of  a  distributee,  would,  in  cases  of 
foreign  or  remote  claimants  without  ample  means,  be  a  de- 
nial of  all  relief,  and  distribution  made  under  the  order 
passed  in  this  case,  would,  so  far  as  the  petitioner's  identity 
is  concerned,  constitute  full  and  absolute  protection  to  the 
executors  against  any  other  claimant  if  made  before  appeal 
prayed. 

2nd.  As  to  the  absolute  necessity  in  this  case  for  the  pass- 
ing of  a  strictly  final  account  before  ordering  distribution. 

In  the  appellee's  supplementary  brief  it  is  declared  that 
she  is  chiefly  concerned  "that  there  be  an  adjudication  of 
her  claim  as  distributee  which  will  enable  her  to  have  a  stand- 
ing in  Court  to  litigate  the  claims  of  the  executors  and  pro- 
tect the  residue  of  the  estate;  that  this  is  all  that  was  con- 
templated under  the  terms  of  the  order  and  that  the  payment 
of  the  net  residue  was  to  be  in  the  future." 

The  appellants  rely  in  support  of  this  appeal  upon  the 
case  of  Lowe  v.  Lowe,  6  Md.  354,  in  which  it  was  said :  '^e 
think  they  (the  Orphans'  Courts)  have  no  power  to  order 
an  executor  or  administrator  to  pay  legacies  or  to  make  dis- 
irihvtion  until  a  final  account  in  regard  to  debts  has  been 
passed."  But  that  language  must  be  taken  in  connection 
with  all  that  is  said  in  the  opinion,  and  with  reference  to  the 
facts  of  that  case. 
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In  that  case  the  Court  said  "the  executrix  exhibited  her 
first  and  final  account,  but  tliat  account  teas  not  passed."  *  *  * 
"Without  the  inventory  or  any  evidence  to  show  the  ap- 
praised value  of  the  various  specific  legacies  mentioned  in 
the  will,  how  is  it  possible  for  us  to  ascertain  that  there  are 
sufficient  assets,  exclusive  of  the  specific  legacies,  to  satisfy 
the  debts  and  costs  of  administration  ?  For  want  of  sufficient 
information  in  the  record  as  to  the  true  condition  of  the 
estate  we  do  not  feel  authorized  to  say  the  Orphans'  Court 
erred  in  refusing  to  order  the  executrix  to  deliver  to  the  ap- 
pellant the  personal  property  claimed  by  him  under  the  will 
and  codicil  of  his  father." 

These  extracts  from  that  case  are  sufficient  to  show  that 
the  Court  did  not  mean  to  say  that  the  passage  of  a  complete 
and  literal  final  account  was  a  jurisdictional  prerequisite  to 
the  ordering  of  any  distribution,  and  only  meant  to  say  that 
under  the.  circumstances  of  that  case  they  did  not  feel  au- 
thorized to  say  the  Court  erred  in  refusing  the  order  sought. 
The  record  in  the  case  is  a  peculiar  record  being  made  up 
largely  of  petitions  by  the  contestants,  without  formal  an- 
swers thereto,  though  several  of  the  petitions  of  the  appel- 
lants might  be  regarded  rather  as  answers  to  the  petitions  of 
the   appellee,   and  orders  of  Court  passed   thereon,   but  it 
clearly  appears  from  the  petitions  of  the  appellee,  and  the 
failure  of  the  appellants  in  their  counter  petitions  to  deny 
any  of  the  appellee's  averments  as  to  the  condition  of  the 
estate,  that  three  administration  accounts  had  been  passed; 
the  first  on  November  10,  1908,  showing  the  payment  of  all 
debts  then  known  and  proved  and  a  balance  of  $4,755.4rt 
in  hand;  the  second  on  May  5th,  1909,  showing  a  balance 
of  $10,885.49 ;  and  a  third  account  on  October  18th,  1909, 
showing  a  balance  of  $14,882.54  in  hand. 

Tt  further  appears  in  the  same  manner  that  on  November 
11th,  1909,  the  appellants  exhibited  to  the  appellee's  attor- 
ney a  furthc^r  account  prepared  for  passage,  bat  not  passed, 
in  which  several  claims  were  included,  agirregating  between 
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$2,000.  and  $3,000.,  which  are  disputed  by  the  appellee,  and 
that  the  appellants  refused  to  consent  to  any  distribution 
unless  that  account  allowing  said  disputed  claims  was  passed 
concurrently  with  an  order  for  distribution  thereunder. 

ft  also  fully  appears  from  the  petition  of  the  appellants 
themseives,  filed  August  4th,  1909,  that  the  only  reason  for 
ilelaying  di.stribution  was  their  doubt  as  to  the  identity  of 
(^hristine  Sandrock  as  the  residuary  legatee,  and  for  that 
reason  they  asked  that  a  day  he  appointed  as  provided  by 
section  142  «.f  Art.  98  of  the  Code  for  the  purpose  of  making 
distribution  under  the  order  of  the  Court.  Testimony  has 
been  taken  under  that  ])etition,  the  appellants  participating 
and  cross-examining  the  witness  produced  to  establish  the  pe- 
titioner's identity,  and  themselves  producing  no  opposing  tes- 
tinicmy,  and  the  Orphans'  Court  has  declared  her  to  be  the 
true  vrsidnarv  legatee,  and  has  ordered  distribution  accord- 
in<i:]y.  Tt  cannot  be  held  that  there  is  any  similitude  between 
the  facts  of  this  case  and  those  of  Lowe  v.  Lowe,  stipra.  In 
t\w  latter,  no  account  whatever  had  been  passed;  there  was  a 
total  absence  of  any  information  as  to  the  assets  and  liabili- 
ties of  the  estate;  the  executors  had  never  admitted  their 
r(^adiness  for  distribution,  and  the  Court  had  refused  the 
order  sought  by  the  legatee.  Here,  three  accounts  have  been 
passed,  each  showing  a  large  increasing  balance  over  all  ascer- 
tained debts;  the  executors  have  themselves  put  on  record 
their  readiness  for  distribution,  by  asking  that  a  day  be  a|>- 
]>ointed  therefor;  they  have  taken  part  in  the  proceedings  to 
establish  the  identity  of  the  residuary  legatee;  and  are  un- 
able to  contradict  or  thi'ow  a  shadow  of  doubt  upon  the  testi- 
mony which  the  Court  has  declared  ample  to  satisfy  it  of  that 
■fact ;  and  finally  the  executors  have  offered  to  make  distribu- 
tion if  certain  claims,  only  pmduced  after  the  taking  of  the 
testimony,  ire  allowed,  in  an  account  prepared  for  passage 
after  the  taking  of  the  testimony,  though  disputed  by  the 
appellee. 
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We  are  not  concerned  as  to  the  merits  ol  these  disputed 
claims,  which  could  not  be  inquired  into  in  this  proceeding, 
but  we  think  this  case  comes  within  the  reason  and  purpose 
of  sec.  118  of  Art.  93  of  the  Code,  which  is  as  follows: 

'*When  all  debts  of  an  intestate  exhibited  and  proved  or 
notified  and  not  baiTed  shall  have  been  discharged  or  settled 
or  allowed  to  be  retained  as  herein  directed,  the  administra- 
tor shall  proceed  to  matf-  distribution  as  follows."  Sees. 
105  and  106  of  Art.  93  provide  that  an  administrator  may 
retain  in  his  hands  such  sum  to  meet  the  amount  of  any 
claim  which  he  thinks  it  his  duty  to  dispute  or  reject,  as  the 
Orphans'  Court  shall  allow,  and  that  if  more  than  enough  be 
allowed,  he  shall  afterwards  account  for  it.  We  think  a  fair 
and  just  construction  of  those  sections  require  that  their  pro- 
tection should  be  extended  to  distributees  who  are  contesting 
claims  which  the  executors  decline  to  contest,  especially 
where,  as  in  this  case,  a  large  proportion  of  the  disputed 
claims  are  claims  of  the  two  executors  themselves.  It  does 
not  certainly  appear  from  the  record  whether  the  disputed 
claims  above  mentioned  were  known  to  the  Court  when  the 
order  appealed  from  was  passed,  ordering  the  distribution  to 
the  appellee  of  the  net  residue  of  the  estate  of  Caroline  W. 
Schaffer,  and  if  that  order  were  affirmed  as  it  now  stands,  it 
might  be  understood  as  referring  to  the  not  residue  as  shown 
bv  the  third  administration  account,  being  the  last  account 
passed  at  the  date  of  said  order,  which  does  not  allow  the 
executors  to  retain  the  amounts  of  the  disputed  claims.  The 
proper  course  in  the  situation  in  which  this  case  now  is  will 
be  to  reuiand  the  case  without  affirming  or  reversing  the  order 
ap])ealed  from,  but  with  directions  to  the  Orphans'  Court  to 
require  the  prompt  stat(*ment  by  the  exenitors  of  an  addi- 
tional account,  in  which  they  shall  be  allowed  to  retain  such 
snms  as  the  Oi*phans'  Court  shall  think  necessary  to  meet 
th(i  amount  of  every  claim  dis])uted  by  the  appellre,  together 
with  all  proper  interest  thereon,  and  such  further  sum  as  said 
Court  shall  think  reasonable  and  proper  to  cover  the  cost  of 
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litigating  said  claims  and  reasonable  counsel  fees  to  be  de- 
termined by  said  Court  to  said  executors ;  and  upon  the  pas- 
sage of  such  account,  the  said  Court  to  order  and  direct  said 
executors  to  pay  and  distribute  the  net  residue  of  said  estate, 
80  to  bo  ascertained  and  determined,  to  the  appellee  as  sole 
distributee  thereof ;  and  it  will  be  so  ordered. 

Cause  remanded  without  affirming  or  re- 
versing the  order  below,  for  further 
proceedings  in  conformity  with  this 
opinion,  costs  to  be  allowed  out  of  the 
estate  in  the  account  directed  to  be 
passed. 


THE  CITIZENS'  MUTT^AL  FIRE  INSURANCE  COM- 
PANY  vs.  THE  CONOWINGO  BRIDGE  COMPANY. 

Fii'e  Insurance — Plea  Amounting  to  the  General  Issue — Evi- 
dence— Waiver  of  Provision  as  to  Time  of  Filing  Proofs 
of  Loss — Legal  Sufficiency  of  Emdence — Statement  as 
to  Interest  of  the  Insured — N on- Disclosure  of 
Mortgage — Meas-are  of  Damages — When 
Proof  of  Loss  Requisite,  a^ 
Well  as  Notice. 

In  an  action  on  a  fire  insurance  policy,  a  demurrer  lies  to  spe- 
cial pleas  setting  forth  that  the  plaintiff  had  failed  to  comply 
with  conditions  of  the  policy  requiring  proof  of  loss  to  be 
furnished;  that  at  the  time  the  policy  was  issued,  the  interest 
of  the  plaintiff  in  the  property  was  not  that  of  sole  owner 
and  that  the  policy  was  void  because  there  was  then  a  mort- 
gage on  the  property  which  was  not  disclosed.  These  defenses 
are  all  available  under  the  general  issue  plea. 
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When  a  policy  of  insurance,  the  cause  of  action,  is  set  out  in  the 
declaration  according  to  its  legal  effect,  it  is  admissible  in 
evidence. 

When  the  question  is  whether  the  defendant  insurance  com- 
pany had  waived  a  provision  of  the  policy  relating  to  proofs 
of  loss,  the  plaintiff  may  testify  that  he  received  no  answer 
from  the  defendant  concerning  the  proofs  sent  to  it,  and  may 
also  offer  in  evidence  the  correspondence  between  his  attorney 
and  the  defendant  concerning  the  proofs. 

An  insurance  company  will  be  held  to  have  waived  strict  com* 
pliance  with  the  stipulation  of  the  policy  relating  to  proofs 
of  loss  when  its  acta  or  omissions  are  such  as  to  induce  the 
insured  to  believe  that  exact  performance  of  the  condition 
would  not  be  required. 

A  policy  of  fire  insurance  issued  by  the  defendant  company  on 
a  bridge  over  a  river  provided  that  in  the  event  of  a  fire,  the 
insured  should  give  immediate  notice  of  any  loss  to  the  com- 
pany, and  within  thirty  days  after  the  fire  render  a  sworn 
statement  concerning  the  time  and  origin  of  the  fire,  the 
amount  of  the  loss,  the  interest  of  the  insured,  and  all  other 
insurance  on  the  property.  Two  days  after  the  destruction 
of  the  bridge  by  fire,  the  insured  sent  to  the  company  a  notice 
to  the  effect  that  the  bridge  had  been  entirely  consumed,  and 
stating  the  amount  of  other  insurance  on  it.  More  than  thirty 
days  after  the  fire,  formal  proofs  of  loss  were  sent,  and  then 
the  insured  wrote  to  the  defendant  saying  that  certain  other 
companies  desired  to  arbitrate  the  question  of  the  value  of  the 
bridge  and  asked  if  the  defendant  desired  to  participate  in 
the  arbitration.  No  answer  was  received  to  any  of  these 
communications.  The  insured  afterwards  wrote  asking  when 
an  adjustment  would  be  made,  to  which  the  President  of  the 
defendant  replied  that  he  would  take  up  the  matter  later. 
Subsequently,  the  defendant  alleged  that  no  proofs  of  loss  had 
been  submitted  according  to  the  terms  of  the  policy.  Ileld, 
that  the  evidence  is  legally  sufficient  to  authorize  the  jury  to 
find  that  the  defendant  had  waived  the  provision  requiring 
formal  proofs  of  loss  to  be  furnished  within  thirty  days  after 
the  fire. 
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A  policy  of  fire  insurance  provided  that  if  the  interest  of  the 
insured  be  other  than  unconditional  and  sole  ownership,  or 
if  the  subject  of  insurance  be  a  building  on  ground  not  owned 
by  the  insured  in  fee  simple,  or  if  the  interest  of  the  insured 
in  the  property  be  not  truly  stated  therein,  the  entire  policy 
shall  ])e  void.  Held,  that  the  existence  of  a  mortgage  on  the 
property  not  disclosed  at  the  time  of  issuing  the  policy,  does 
not  render  it  void  under  this  provision,  since  the  mortgagor  is 
the  substantial  owner  of  property  covered  by  a  mortgage,  and 
this  provision  relates  to  the  interest  of  the  insured  and  not  to 
his  title  or  to  encumbrances. 

When  property  covered  by  different  policies  of  insurance  has 
been  wholly  destroyed,  and  the  value  of  that  part  covered  by 
defendant's  policy  exceeds  the  total  amount  of  the  insurance 
thereon,  then  the  insured  is  entitled  to  recover  the  full  amount 
issued  under  the  defendant's  policy. 

The  fact  that  the  insured  sent  to  the  insurer  a  notice  that  the 
property  insured  has  been  totally  destroyed  by  fire  does  not 
relieve  him  from  the  necessity  of  furnishing  sworn  proofs  of 
loss  stating  encumbrances,  and  other  insurance  thereon,  as 
required  by  the  policy,  since  both  notice  and  proofs  are  made 
conditions  of  recovery  and  are  required  for  different  purposes. 

Derided  hine  22nd,  WW, 

Appeal  from  the  Court  of  Common  Pleas  of  Baltimore 
City  (Ei.LioTT^  J.). 

Plaintiff'^  1st  Prayer. — If  the  jury  find  from  the  evidence 
in  this  ciiso  that  the  defendant  made  the  policy  of  insurance 
offered  in  evidence,  and  delivered  the  same  to  the  plaintiff, 
and  if  they  "further  find  that  the  property  dc^sciibod  in  said 
policy,  to  wit:  That  part  of  Main  Conowingo  Bridge  across 
Rnsqiuhanna  River  located  in  Cecil  County,  was  totally  de- 
stroyed by  fire  on  or  about  the  5th  day  of  June,  1907;  and 
that  the  plaintiff  did  give  and  the  defendant  did  i*eceive  on 
the  8th  day  of  June.  1907,  the  notice  of  said  fire,  dated  the 
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8th  day  of  June,  1907,  offered  in  evidence,  and  if  they  fur- 
ther find  from  the  evidence  that  said  notice  was  made  out  and 
sent  with  reasonable  dispatch  under  the  circumstances  men- 
tioned in  the  evidence  after  the  occurrence  of  said  fire;  and 
if  they  further  find  from  the  evidence  that  the  plaintiff  did 
render  and  furnish  and  the  defendant  did  receive  the  proof 
of  loss  offered  in  evidence,  if  the  jury  find  said  proof  of 
loss,  on  or  about  the  6th  day  of  August,  1907;  and  if  the 
jury  find  from  the  evidence  the  letters  from  Thomas  H. 
Robinson  addressed  to  W.  T.  Warburton.  the  President  of 
the  defendant,  dated  July  30th,  1907,  October  14th,  1907, 
January  2nd,  1908,  January  4th,  1908,  and  January  11th, 
1908.  and  that  they  were  received  by  the  said  W.  T.  War- 
burton  and  that  said  W.  T.  Warburton  was  the  President  of 
the  defendant,  and  if  they  further  find  the  letters  of  said  W. 
T.  Warburton  to  said  Thomas  H.  Robinson  offered  in  evi- 
dence and  dated  October  26th,  1007,  and  January  3rd,  1908; 
and  that  said  letters  were  received  by  said  Thomas  H.  Rob- 
inson ;  and  Turther  find  that  said  Thom.-^.s  H.  Robinson  was 
jnith(»rize(l  l»v  the  plaintiff  to  collect  from  the  defendant  the 
amount  rlaiined  by  the  plaintiff  to  be  due  it  under  the  policy 
of  insurance  offered  in  evidence  in  this  case,  if  the  jury  find 
said  ])oliev,  (hen  the  jury  may  find  from  said  letter's  and  evi- 
dence ill  thi-^  ease  that  the  defendant  waived  the  provision 
of  tb(*  policy  requiring  the  proof  of  loss  to  be  filed  in  thirty 
days  from  ibe  date  of  tho  fire,  and  the  verdict  of  the  jury 
may  be  for  ihe  plaintiff;  even  though  the  jury  may  find  from 
the  evidence  that  said  proof  of  loss  was  not  rendered  by  the 
plaintiff  and  not  received  by  the  defendant  within  thirty  days 
from  the  date  of  the  fire  mentioned  in  the  evidence. 
(Granted,) 

Plainiiff\9  2nd  Prayer, — If  the  jury  find  from  the  evi- 
dence in  thi.^  case  that  the  defendant  made  the  policy 'of  in- 
surance offered  in  evidence,  and  delivered  the  same  to  the 
plaintiff:  and  if  they  further  find  that  the  property  described 
ill  said  policy  and  mentioned  in  the  evidence,  to  wit:  That 
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part  of  MaJn  Conowingo  Bridge  across  Susquehanna  River 
located  in  Cecil  County,  was  totally  destroyed  by  fiie  on  or 
about  the  6tli  day  of  June,  1907,  and  that  the  plaintiff  did 
give  the  defendant,  and  the  defendant  did  receive,  on  the 
8th  day  of  June,  1907,  the  notice  of  said  fire  dated  the  8th 
day  of  Juno,  1907,  offered  in  evidence,  and  if  they  further 
find  that  said  notice  was  made  out  and  sent  to  the  defendant 
with  reasonable  dispatch  under  the  circumstances  mentioned 
in  the  evidence  after  the  occurrence  of  said  fire :  and  if  they 
further  find  from  the  evidence  that  the  cash  value  of  said 
Main  Conowingo  Bridge  exceeded  the  total  amount  of  insur- 
ance in  force  on  said  Main  Bridge,  at  the  time  of  said  fire, 
then  the  plaintiff  is  entitled  to  recover  in  this  action  and  the 
verdict  of  the  jury  may  be  for  the  plaintiff.     (Oranted.) 

Plaintiff' ii  3rd  Prayer. — The  plaintiff  prays  the  Court  to 
instruct  the  jury  that  if  their  verdict  is  for  the  plaintiff,  they 
must  in  estimating  the  damages  find  from  .the  evidence  the 
actual  cash  value  of  the  whole  property  destroyed  by  the  fire 
as  given  in  evidence,  and  if  the  jury  shall  find  that  the  whole 
loss  of  the  plaintiff  exceeded  in  amount  the  whole  amount  of 
insurance  as  shown  by  the  evidence  on  the  property  destroyed 
by  the  fire,  then  their  verdict  should  be  for  the  full  amount 
insured  under  the  policy  in  suit,  together  with  interest  there- 
on, in  the  discretion  of  the  jury.     (Oranted.) 

Defc). dent's  1st  Prayer. — That  the  plaintiff  has  offered  no 
evi(l(  nco  lefi:a]ly  sufficient  to  prove  that  within  thirty  days 
after  the  hap]>ening  of  the  fire  mentioned  in  the  declaration 
it  furnished  to  the  defendant  preliminary  proof  of  its  alleged 
loss  by  said  fire,  as  prescribed  by  the  conditions  of  the  pol- 
icy sued  on  and  read  in  evidence,  and  that  no  evidence  has 
been  offered  ie2:ally  sufficient  to  show  that  the  failure  of  the 
|)laintiff  to  furnish  to  the  defendant  preliminary  proof  of  its 
all(\<rod  loss  within  thirty  days  after  the  fire  was  waived  by 
the  defendant,  and  that  therefore  their  verdict  must  be  for 
tho  defendant.     {Refused.^ 
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Deftntdani's  2nd  Prayer. — If  the  jury  shall  find  that  at 
tho  time  the  policy  was  issued  there  was  oii^tanding  a  mort- 
gage executed  and  delivered  by  the  plaintiff,  bearing  date 
0<*tol>er  1,  1004,  to  the  Colonial  Trust  Company  of  Balti- 
mure  to  secure  a  bonded  indebtedness  of  the  plaintiff  cora- 
jiaiiy  to  the  (xtent  of  $15,000,  and  that  the  plaintiff  did  not 
at  the  time  j-aid  policy  was  issued  state  the  existence  of  such 
outstanding  mortgage,  then  such  failure  of  the  plaintiff  to 
state  the  existence  of  such  outstanding  mortgage  on  the  prop- 
erty covered  by  the  policy  was  a  violation  of  the  condition  of 
the  ])olicy  in  the  words  and  figures  following:  "This  entire 
polic}  shall  be  void  if  the  insured  has  concealed  or  misrepre- 
sented in  wi'iting  or  otherwise  any  material  fact  or  circum- 
stance concerning  this  insurance  or  the  subject  thereof,  or  if 
the  interest  of  the  insured  in  the  property  be  not  truly  stated 
herein";  an^l  accordingly  the  plaintiff  is  not  entitled  to  re- 
cover and  the  verdict  must  be  for  the  defendant.     {Refused.) 

defendant's  Srd  Prayer, — That  the  plaintiff  has  offered  no 
e\  idence  legally  sufficient  to  show  that  the  loss  sustained  by 
it  by  the  fire  shown  by  the  evidence  exceeded  the  total  amount 
of  insurance  held  by  the  plaintiff  on  the  property  covered  by 
the  policy  sued  on,  and  that  therefore  the  plaintiff  can  recover 
no  more  than  the  pro  rata  contribution  of  the  defendant  on 
the  policy  sued  on  to  the  total  insurance  of  the  plaintiff  on 
the  property  covered  by  the  policy  sued  on.     (lief used.) 

The   cause   was    argued    before    Boyd,    C    T.,    Briscoe. 

PkARCE,    SoiTMirKER,   BuRKE,    TlIOMAS,    PaTTISOX    and    TUR- 
NER, J  J. 

W.  Calvin  CJiesnvt  (with  whom  were  Gans  cf  Ha  man  on 
the  brief),  for  the  appellant. 

Thomafi  17.  Robinson  and  Shirley  Carter  (with  whom  was 
Wm,  H.  Harlan  on  the  brief),  for  the  appellee. 
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Briscoe^  J.,  delivered  the  opinion  of  the  Court. 

It  appears  irmn  the  docket  entries  in  this  case  that  the  suit 
was  institutod  in  the  Circuit  Court  for  Cecil  County  on  the 
11th  day  of  April,  1908,  and  upon  suggestion  of  the  plaintiff 
was  on  the  '2 1st  of  September,  1908,  removefl  to  the  Circuit 
Court:  for  Baltimore  County  for  trial.  Subsequently,  on  the 
8tb  of  January,  1909,  it  was  removed  upon  the  suggestion 
of  the  defendant  to  the  Court  of  Common  Pleas  of  Baltimore 
City.  On  the  16th  of  January,  1909,  a  judgment  by  default 
for  want  of  a  plea  was  entered  in  favor  of  the  plaintiff,  but 
on  the  22nd  of  July,  190.),  this  judgment  was  stricken  out, 
with  leave  to  the  defendant  to  plead.  The  trial  resulted  in 
a  vordict  in  favor  of  the  plaintiff,  and  the  defendant  has  ap- 
pealed. 

The  declaration  consists  of  a  single  count  based  on  a  policy 
of  fire  insurance,  and  this  in  substance  charges  that  the  de- 
fendant, the  Citizens'  Mutual  Fire  Insurance  Company  of 
Cecil  Conntv.  a  body  corporate,  on  the  28th  day  of  March, 
1907^  by  its  policy  of  insurance  issued  as  of  that  date  and  in 
consideration  of  the  stipulation  therein  named  and  of  the 
payment  of  one  dollar  and  fifty  cents  as  a  premium  prom- 
ised and  agreed  with  the  Conowingo  Bridge  Company,  a  cor- 
poration, to  insure  it  subject  to  the  conditions  therein  named 
and  during  the  period  commencing  on  the  28th  day  of  March. 
1907,  to  the  10th  day  of  Febniary,  1912,  to  the  extent  of 
three  thousand  dollars  ($8,000),  against  all  direct  loss  or 
damage  by  fire  on  that  part  of  main  Conowingo  Bridge  across 
Susquehann  \  River  located  in  Cecil  County. 

The  loss  when  it  did  occur  the  Insurance  Company  agreed 
subject  to  the  terms  of  the  policy  to  pay  to  the  plaintiff  with- 
in ninety  days  after  due  notice,  ascertainment,  estimate  and 
safisfactory  proof  of  Joss  was  received.  The  declaration  then 
avers  that  on  the  5th  day  of  June,  1907,  and  during  the  time 
prescribed  in  the  policy,  the  bridge  therein  described  and 
owned  by  the  plaintiff  was  consumed  and  totally  destroyed 
by  fire,  that  forthwith  the  plaintiff  did  give  notice  thereof 
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to  the  defcnulaiit  conii)aiiy  and  furnish  the  proof  of  loss  re- 
quired, and  offered  and  tendered  itself  ready  and  willing 
to  furnish  sueh  other  proof  as  the  defendant's  officers  ancJ 
agents  should  reasonably  demand,  and  the  })laintiff  did  there- 
upon demand  of  the  defendant  the  payment  of  the  amount 
for  which  it  was  insured  under  the  policy,  which  demand  the 
defendant  has  neglected  and  refused  to  pay  and  perform; 
that  such  fire  and  such  consequent  loss  were  not  such  as 
were  by  the  policy  of  insurance  excluded  from  its  operation 
and  effect,  but  were  such  as  were  reasonably  and  legitimately 
included  within  the  provisions  of  the  policy  of  insurance  of 
the  defendant,  and  that  all  times  have  elapsed  and  all 
things  and  conditions  have  happened  and  have  been  per- 
fonued,  which,  under  the  terms  of  the  policy  of  insurance, 
were  necessary  to  have  elapsed  and  to  have  been  performed 
to  entitle  the  plaintiff  to  the  payment  and  to  have  and  main- 
tain this  action. 

The  defendant  rested  its  defense  to  the  suit  upon  seven 
pleas.  In  addition  to  the  general  issue  pleas  in  assumpsit 
and  in  debt,  there  were  five  special  pleas  to  the  declaration. 
The  third  and  fourth  pleas  are  not  insisted  upon,  but  it  is 
contended  that  the  Court  below  committed  an  error  in  sus- 
taining the  plaintiffs  demurrers  to  the  fifth,  sixth  and  sev- 
enth pleas.  The  fifth  plea  alleged  the  failure  of  the  plain- 
tiff to  comply  with  the  condition  of  the  policy  requiring  the 
furnishing  of  proofs  of  loss.  The  sixth,  averred  a  breach 
of  the  condition  and  provision  of  the  policy,  in  that,  at  the 
time  of  the  issuing  of  the  policy  sued  on  the  interest  of  the 
plaintiff  in  the  property  was  other  than  unconditional  and 
sole  ownership  and  the  property  insured  was  a  building  or 
bridge  not  owned  by  the  plaintiff  in  fee  simple.  The  sev- 
enth plea  asserted  that  the  policy  under  its  terms  had  been 
forfeited  and  was  void  because  at  the  time  of  its  issue  there 
was  an  outstanding  mortgage  on  the  property  insured,  the 
existence  of  which  was  not  disclosed  by  the  plaintiff  to  the 
defendant. 
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We  have  examined  the  pleadings  with  care  and  find  no 
reversible  error  in  the  rulings  of  the  Court  thereon,  and  the 
demurrers  were  properly  sustained.  They  in  effect  amolmted 
to  the  general  issue  plea,  which  had  been  filed  in  the  ease. 
The  rule  is  well  settled  that  all  defenses  are  open  under  the 
general  issue  plea  w^hich  show  the  plaintiff  is  not  entitled  to 
recover.  Ilerrich  v.  Stvomley,  50  Md.  456;  Thome  v.  Fox. 
67  Md.  67. 

The  sixth  and  seventh  ])leas  also  asserted  an  erroneous 
proposition  of  law,  that  the  existence  of  the  imdisclosed 
mortgage  on  the  property  rendered  the  policy  void,  and  will 
be  more  fully  discussed  in  connection  with  the  defendant's 
second  prayer. 

At  the  trial  of  the  case  the  defendant  (appellant  here)  re- 
served eight  exceptions,  seven  to  the  rulings  of  the  Court 
upon  the  evidence  and  the  eighth  to  the  rulings  of  the  Court 
in  granting  the  plaintiff's  three  prayers,  in  rejecting  the  de- 
fendant's three  prayers  and  in  overruling  the  defendant's 
sp(»cial  exception  to  the  jdaintiff's  third  prayer.  These  pray- 
ers will  be  set  out  by  the  rej^orter  in  full  in  the  report  of  the 
case. 

The  questions  of  law  in  the  case  are  presented  on  these 
rulings  and  we  shall  now  dispose  of  them  in  their  regular 
order. 

The  first  exception  is  based  upon  the  refusal  of  the  Court 
to  exclude  the  policy  of  insurance  as  evidence.  The  policy 
had  been  set  out  in  the  declaration  according  to  its  legal  ef- 
fect, and  there  could  bave  been  no  possible  objection  to  the 
admissibility  of  the  policy  as  evidence.  In  Prudential  Ins. 
Co.  V.  Devoe,  98  Md.  588,  it  was  said,  the  policy  of  insur- 
ance was  the  basis  of  the  action  and  was  properly  admitted 
as  evidence.  It  was  in  effect  alleged  in  the  pleadings  and 
not  having  been  denied  by  the  next  succeeding  pleading  it 
was  admitted  for  the  purpose  of  the  action.  Art.  75,  sec  24, 
sub-sec.  108,  Code  Public  General  Laws;  Caledonian  Ins. 
Co.  V.  Tratih,  80  Md.  215. 
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The  second  exception  was  taken  to  the  action  of  the  Court 
in  permitting  the  witness,  Harlowe,  who  was  treasurer  and 
chairman  of  the  Executive  Committee  of  the  plaintiff  com- 
pany to  answer  the  following  question:  **Q.  Did  you  ever 
receive  any  letter  or  other  communicati(m  from  the  (Citizens' 
Mutual  Fire  Insurance  Company,  of  Cecil  (^ounty,  the  de- 
fendant, that  the  paper  you  sent  then  as  proof  of  loss  was 
not  correct  or  wa3  in  any  way  not  in  proper  form  or  that  it 
had  not  been  filed  in  time?"  This  we  think,  was  a  proper 
question,  because  the  answer  of  the  witness,  "that  he  never 
received  any  communication  at  all  from  the  defendant  on 
the  subject,"  was  competent  evidence  relating  to  the  question 
of  waiver,  and  tended  to  support  the  plaintiff's  theory  that 
the  defendant  had  waived  the  condition  of  the  policy,  re- 
quiring the  proofs  of  loss  to  be  furnished  within  thirty  days. 
Hartford  F.  Ins.  Co.  v.  Keating,  86  Md.  130;  M.  &  M. 
Trans.  Co.  v.  Eichberg,  109  Md;  228. 

The  third,  fourth,  fifth  and  sixth  exceptions  were  taken 
to  the  admissibility  in  evidence  of  certain  letters  (which  are 
fully  set  out  in  the  exception),  which  had  passed  between 
Mr.  Thomas  H.  Robinson,  the  attorney  for  the  plaintiff  and 
Mr.  Wm.  T.  Warburton,  the  president  of  the  defendant  com- 
pany. This  correspondence  began  on  the  30th  of  July,  1907, 
and  the  last  letter  appears  to  have  been  written  on  the  11th 
of  January,  1908.  They  all  related  to  the  subject-matter  of 
the  controversy  and  to  the  question  of  waiver.  We  entertain 
no  doubt  of  the  correctness  of  the  rulings  upon  these  ex- 
ceptions. 

It  is  well  settled  that  when  an  insurer  does  that  which  is 
inconsistent  with  its  intention  to  insist  upon  a  strict  compli- 
ance with  the  conditions  precedent  of  the  contract,  it  is 
treated  as  having  waived  their  performance.  McElroy  v. 
Insurance  Co.,  88  Md.  150;  Continental  Ins.  Co.  v.  Rey- 
nolds, 107  Md.  96 ;  Firemans  Ins.  Co.  v.  Floss  &  Co.,  67  Md. 
417;  Caledonian  Ins.  Co.  v.  Trauh,  80  Md.  222;  Hartford 
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Fire  bisurance  Co.  v.  Keating,  86  Md.  130;  Kokes  v.  Artiazon 
Ins.  Co.,  51  Md.  512. 

lu  the  recent  case  of  BakhoAis  v.  Caledonian  Insurance 
Co.,  112  Md.  676,  the  cases  in  this  State  and  elsewhere  are 
carefully  reviewed  and  fully  considered  by  Judge  Tuomas 
ui>on  the  application  of  the  doctrine  of  waiver.  It  was  there 
said,  the  rule  is  well  settled  that  the  question  of  waiver  in 
any  case  must  depend  upon  the  facts  and  circumstances  of 
the  case,  under  review.  Any  acts  or  cc^nduct  of  the  insurer, 
or  its  representatives,  that  are,  under  the  circumstances,  cal- 
culated to  mislead  the  insured  and  to  induce  him  to  believe 
that  performance  of  the  condition  will  not  be  required,  or 
that  proofs  of  loss  would  be  ineffectual  and  nugatory,  will, 
if  he  is  thereby  misled,  amount  to  a  waiver. 

The  seventh  bill  of  exception  relates  to  the  ruling  of  the 
Court  in  admitting  in  evidence  the  proofs  of  loss,  dated  the 
5th  day  of  August,  1907.  This  evidence,  we  think,  was 
clearly  relevant  to  the  issue,  under  the  facts  of  the  case,  and 
for  the  reasons  stated  there  was  no  error  in  its  admission. 
The  defendant,  however,  subsequently  made  the  proof  of  loss 
evidence  in  the  case,  by  calling  the  witness  Harlowe,  and 
asking  him  as  to  the  truth  of  the  statements  set  out  therein 
and  that  there  was  a  mortgage  on  the  ])ro]ierty,  at  the  dat(» 
of  the  issuing  of  the  policy. 

The  questions  upon  the  pleadings  and  the  evidt  nee  haviiijj: 
bein  disposed  of,  we  come  now,  in  conclusion,  to  the  rulings 
of  the  Court  (m  the  prayers,  and  u])()n  the  several  propositions 
of  law  contained  and  brought  up  on  the  eighth  and  the  la^t 
exception.  These  quoptions  of  law,  as  stated  by  the  appel- 
lant in  its  brief,  are  involved  in  the  following  propositicms : 
First,  the  effect  of  the  failure  to  file  the  proofs  of  loss,  with- 
in the  time  required  bv  the  policy,  and  whether  there  was 
any  waiver  of  this  requirement.  Second,  the  effect  of  the 
existence  undisclosed  of  the  mortgage  on  the  bridge;  and 
third,  as  to  th(»  effect,  of  the  pro  rata  clause  in  the  policy,  as 
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applied  to  the  facts  of  this  case,  concerning  the  other  insur- 
ance on  the  property. 

It  will  be  seen  that  the  policy  of  insurance  was  ij^sued  on 
the  28th  day  of  March,  1907,  and  covered  that  part  of  main 
Conowingo  bridge  across  the  Susquehanna  river,  located  in 
Cecil  County.  The  main  bridge  was  1,328  feet  in  length, 
extending  across  the  Susquehanna  river,  from  the  Harford 
County  bank  of  the  river  to  the  (^ecil  (\)unty  bank,  and  ac- 
cording to  a  report  of  the  Commissioners  under  the  Act  of 
1829,  799  feet  of  the  main  bridge  were  in  the  limits  of  Har- 
ford County  and  529  feet  in  Cecil  County.  The  whole  of 
the  main  bridge  was  totally  consumed  or  destroyed  by  fire 
on  the  6th  of  June,  1907. 

There  is  a  provision  in  the  policy  to  the  following  effect: 
If  fin*  occur  the  insured  shall  give  immediate  notice  of  any 
loss  thereby  in  writing  to  this  company,  protect  the  property 
from  further  damage,  forthwith  separate  the  damaged  and 
undamaged  personal  property,  put  in  the  best  possible  order, 
make  a  complete  inventory  of  the  same,  stating  the  quantity 
and  cost  of  each  article  and  the  amount  claimed  thereon ;  and 
within  thirty  days  after  the  fire  unless  such  time  is  ex- 
tended in  writing  by  this  company,  shall  render  a  statement 
to  this  company,  signed  and  sworn  to  by  said  insured,  stat- 
ing the  knowledge  and  belief  of  the  insured  as  to  the  time 
and  origin  of  the  fire,  the  interest  of  the  insured  and  of  all 
others  in  the  property;  the  cash  value  of  each  item  thereof 
and  the  amount  cff  loss  thereon ;  all  incumbrances  thereon ; 
all  other  insurance,  whether  valid  or  not,  covering  any  of 
said  property;  and  a  copy  of  all  the  descriptions  and  sched- 
ules in  all  policies ;  any  changes  in  the  title,  use,  occupation, 
location,  possession  or  exposure  of  said  ])r()perty  since  the 
issuing  of  this  policy;  by  whom  and  for  what  purpose  any 
building  herein  described  and  the  several  ])art^  thereof  were 
occupied  at  the  time  of  fire;  and  shall  furnish,  if  required, 
verified  plans  and  specifications  of  any  building,  fixtures  or 
machineiy  destroyed  or  damaged,  and  shall  also,  if  required, 
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furnish  a  certificate  of  the  magistrate  or  notary  public  (not 
interested  in  the  claim  as  a  creditor  or  otherwise,  nor  related 
to  the  insured)  living  nearest  the  place  of  fire,  stating  that 
he  has  examined  the  circumstances  and  believes  the  insured 
has  honestly  sustained  loss  to  the  amount  that  such  magis- 
trate or  notary  public  shall  certify. 

It  is  admitted,  that  the  following  notice  of  loss,  dated  the 
8th  of  June,  1907,  was  sent  by  the  plaintiff  company  and  re- 
ceived by  the  defendant  corporation,  and  that  the  "proof  of 
loss,"  was  mailed  on  August  5th  and  received  by  the  Insur- 
ance Company  on  August  6th,  1907 : 
Notice  of  Loss. 

CoNowiNGO,  Md.,  June  8,  1907. 
Chakles  E.  Warburton,  Esqr., 

Secretary  Citizens'  Mutual  Fire  Ins.  Co. 
of  Cecil  County. 
Dear  Sis  : 

I  hereby  notify  you  that  the  main  structure  of  the  Conowingo 
Bridge  Co.,  located  in  Cecil  and  Harford  Counties,  was  entirely 
consumed  by  fire  about  midnight  of  the  5th  inst.  The  insur- 
ance will  only  partially  cover  the  loss  and  is  placed  in  the  fol- 
lowing companies,  to  wit : 

Citizens'  Mutual  Fire  Insurance  Co.  of  Cecil  Co $3,000 

Mutual  Fire  Insurance  Company  in  Harford  Co 3,000 

Commercial  Union  Assurance  Co.,  Limited,  of  London .   5,000 
Home  Insurance  Co.  of  New  York 10,000 


$21,000 
Very  truly, 

Chas.  R.  McConket, 

Secretary. 

It  also  appears  from  the  proof  that  on  July  30th,  1907. 
Mr.  Robinson,  the  counsel  for  the  appellee,  in  whose  hand?^ 
this  policy  of  insurance  together  with  the  others  held  by  the 
company  had  been  placed  for  collection,  wrote  the  following 
letter  to  Mr.  W.  T.  Warburton,  president  of  the  defendant 
company : 
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"The  Home  Insurance  Company  of  New  York  and  the  Com- 
mercial Union  Assurance  Company,  in  which  the  Conowin^ 
Bridge  was  Insured  for  $15,000  in  all,  desire  to  arbitrate  the 
question  of  the  value  of  the  bridge.  Why,  I  do  not  know,  but  as 
they  have  the  right  to  do  it  the  Bridge  Company  does  not  object, 
as  the  loss  is  far  more  than  the  amoxmt  of  the  insurance.  But 
before  agreeing  to  arbitrate,  I  suggested  to  Mr.  Albert  G.  Han- 
cock, the  representative  of  the  stock  companies,  that  I  would 
find  out  if  the  Harford  Fire  Insurance  Company  and  your  Com- 
pany desired  to  have  the  question  of  values  arbitrated.  Of 
course  the  expense  of  the  arbitration  would  have  to  be  paid  by 
the  companies  participating.  I  notified  the  Harford  Fire  Insur- 
ance Company  of  the  desire  on  the  part  of  the  stock  companies 
to  arbitrate  values,  and  they  told  me  they  did  not  care  to  go  to 
that  expense,  as  their  representative  felt  satisfied  that  the  loss 
was  far  abo70  the  amount  of  the  insurance,  and  that  they  in- 
tended to  pay  the  $3,000  for  which  they  were  responsible  next 
Monday.  I  therefore  would  thank  you  to  advise  me  at  the  ear- 
liest possible  date  whether  or  not  your  Company  desires  to  par- 
ticipate in  this  arbitration." 

JThe  record  does  not  show  that  the  appellant  made  any 
reply  to  this  letter,  or  to  the  notice  of  loss,  or  the  proofs  of 
loss,  received  by  it,  so  on  the  14th  of  October,  1907,  Mr. 
Robinson  wrote  again  to  Mr.  Warburton,  the  President  of 
the  company:  "The  directors  of  the  Conowingo  Bridge  Com- 
pany, requested  me  to  ask  you  when  they  can  expect  an  ad- 
justment of  the  insurance  amounting  to  $3,000  in  your  com- 
pany on  the  bridge  that  was  recently  destroyed  •  by  fire. 
Kindly  let  me  hear  from  you  and  oblige."  On  the  26th  of 
October,  1907,  a  reply  to  this  letter  was  received,  as  follows : 

''Your  letter  of  the  14th  inst.,  in  reference  to  the  insurance  on 
Conowingo  Bridge,  was  duly  received  at  my  ofiice.  I  have  been 
almost  constantly  away  from  home,  and  I  will  not  be  able  to 
take  this  matter  up  with  you  until  after  the  election ;  at  that 
time  I  wdll  write  you  fully  upon  the  subject. 

Yours  truly, 

W.  T.  Warburton." 
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Xo  further  action  appears  to  have  been  had  in  relation  to 
tlft  matter  until  the  2nd  day  of  January,  1908,  when  the  fol- 
lowing letter  was  written  by  Mr.  Robinson  to  Mr.  Warbur- 
ton: 

"1  had  forgotten,  until  again  reminded  by  the  Directors  of 
the  Conowingo  Bridge  Company,  to  take  up  with  you  the 
matter  of  the  adjustment  of  the  insurance  of  the  Conowingo 
Bridge  under  policy  1,392  in  your  Company. 

"Kindly  let  me  hear  from  you  as  to  when  we  may  expect  a 
settlement  of  this  matter,  and  wishing  you  the  compliments  of 
the  season,  and  with  kind  regards,  I  remain." 

The  reply  of  Mr.  Warburton  to  this  letter  is  dated  the  3rd 
day  of  January,  1908,  and  is  as  follows: 

"Your  letter  has  jnst  beei  received  in  regard  to  the  claim  of 
the  Conowingo  Bridge  Company,  for  insurance.  There  is  no 
proof  of  loss  submitted  by  the  Company  according  to  the  terms 
of  its  policy,  and  the  directors  have  nothing  to  act  upon." 

T'jjon  the  jjroof  set  out  in  these*  letters  and  the  other  evi- 
dence in  the  case,  we  think  there  was  ample  evidence  to  con- 
stirnfe  a  wai/er,  and  the  Court  cfmunitted  no  error  in  grarit- 
iiig  the  plainliff's  first  prayer,  which  instnieted  the  jnry  that 
if  they  find  the  facts  set  out  in  this  prayer,  then  they  may 
find  from  said  letters  and  the  evidence  in  the  case  that  the 
defendant  waived  the  provision  of  the  policy  requiring  the 
proof  of  loss  to  be  filed  in  thirty  days  from  the  date  of  the 
firr,  and  tho  verdict  of  the  jury  may  be  for  the  plaintiflF,  even 
though  the  jury  may  find  from  the  evidence  that  the  proof  of 
loss  was  not  Hindered  by  the  plaintiff  and  not  received  by  the 
defendant  within  thirty  days  from  the  date  of  the  fire  men 
tioned  in  the  evidence. 

The  defendant's  first  prayer  asserted  the  converse*  of  the 
ydaintiff's  prayer,  and  for  the  reavSons  ^^tated  was  properly 
rejected. 

The  defendant's  second  prayer  contained  the  proposition 
that  the  policy  was  avoided  by  reason  of  the  existence  of  an 
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undisclosed  mortgage  on  the  property  at  the  time  of  the  issu- 
ing of  the  policy,  and  the  jury  were,  in  effect,  so  instructed 
by  this  prayer. 

While  this  precise  question  may  not  have  been  determined 
in  this  State,  the  principle  applicable  to  it  has  been  settled  in 
a  number  of  cases. 

The  clause  of  the  policy  here  for  construction  is  as  fol- 
lows :  "If  the  interest  of  the  insured  be  other  than  uncondi- 
tional and  sole  ownership,  or  if  the  subject  of  insurance  be  a 
building  on  ground  not  owned  by  the  insured  in  fee  simple, 
or  if  the  subject  of  insurance  be  personal  property  and  be 
and  become  encumbered  by  a  chattel  mortgage,  or  if  the  in- 
terrst  of  the  assured  in  the  property  be  not  truly  stated  there- 
in, the  entire  policy  shall  be  void." 

The  precise  term  used  in  the  policy  here  in  dispute  is,  "the 
interest  of  the  insured  in  the  proeprty,"  and  not  the  title, 
and  wo  arc  of  the  opinion,  where  the  policy  contains  such  a 
clause  that  (he  existence  of  a  mortgage  on  real  estate,  even 
if  it  is  imdisclosed  at  the  time  of  the  issuing  of  the  policy, 
will  not  render  the  policy  *'oid ;  and  this  is  so  both  upon  rea- 
son and  authority. 

In  Washington  Fire  h\sura7}ce  Co.  v.  Kelly,  32  Md.  448, 
it  is  said :  '^\n  the  first  place,  it  is  to  be  observed  that  it  is  not 
title,  but  interest,  that  is  spoken  of  *  *  *.  For  every  pur- 
pose of  insurance,  and  fully  within  the  reasoning  of  Chief 
Justice  Marshall,  a  mortgagor,  in  possession  and  before 
foreclosure,  has  all  that  mterest  upon  which  underwriters 
usually  rely  for  protection  of  the  property.  There  is  no  rea- 
son why  disclosure  of  the  existence  of  the  mortgage  should 
have  enhanced  the  premium,  for  the  entire  loss  in  case  of  fire 
must  fall  on  the  mortgagor,  and  his  interest  is  pledged  to 
every  precaution  to  avoid  the  calamity  insured  against.  The 
whole  loss  is  his,  and  he  still  remains  liable  to  the  mortgagee 
for  the  full  emoimt  of  the  mortgage  debt. 

"Mortgages  are  now  nniversally  regarded  in  Courts  of 
Equity  as  mere  securities  for  the  payment  of  money.     The 
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mortgagor  is  still  the  substantial  owner  of  the  property.  He 
can  sell,  convey,  devise,  or  further  encumber  it,  at  pleasure, 
so  long  as  the  right  of  redemption  exists.  It  may  be  taken 
for  his  debts  under  executions,  and  conveyances  of  it  must  be 
recorded  under  our  registry  laws.  *  *  *  If  such,  then,  be 
the  nature  and  extent  of  ownership  by  the  mortgagor,  if  he 
be  the  party  upon  whom  the  whole  loss  must  fall  if  the  prop- 
erty be  destroyed,  it  may  well  be  said  he  has  not  an  interest 
less  than  absolute  within  the  true  intent  and  meaning  of  this 
condition  of  insurance." 

In  Clay  Fire  Ins,  Co.  v.  Bech,  43  Md.  358,  the  Court  said : 
"If  the  company  deemed  disclosure  of  encumbrances  essen- 
tial to  the  validity  of  the  contract,  they  should  have  said  so. 
in  plain  terms,  and  not  have  used  language  to  which  doubt 
WHS  attached." 

In  Hartford  Insurance  Co.  v.  Keating,  86  Md.  145,  the 
Court  held,  in  construing  a  similar  clause  in  an  insurance 
])olicv  to  thc^  one  here  befoiv  us:  "It  must  be  obsen^ed  that  it 
is  not  title  but  interest  that  is  spoken  of  in  the  clause.  Title 
and  interest  are  entirely  different  things.  *  *  *  As  to  the 
moaning  of  ihose  words  when  used  in  the  present  connection 
there  seems  to  be  a  concurrence  of  authority.  To  be  'uncon- 
ditional and  sole'  the  interest  must  be  completely  vested  in  the 
assured,  not  contingent  or  conditional,  nor  for  years  or  life 
only,  nor  in  common,  but  of  such  a  nature  that  the  insured 
must  sustain  the  entire  loss,  if  the  property  is  destroyed;  and 
this  is  so  whether  the  title  is  legal  or  equitable." 

If  the  subject  of  insurance  'in  the  case  now  under  consid- 
erati(»n  had  been  personal  property,  a  different  rule  would 
apply,  because  the  policy  provides  that  if  the  persoiial  prop- 
erty bo  or  should  become  <  ncumbered  by  a  chattel  mortgage, 
the  entire  policy  shall  be  void. 

But  no  su  'h  provision  can  be  found  in  the  policy  before  us 
in  relation  lo  a  mortgage  of  real  estate,  and  the  defendant's 
second  prayer  was  therefore  properly  rejected. 
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The  cases  of  Westchester  v.  Weaver,  70  Md.  536,  Shitv- 
ner  v.  Houghton,  92  Md.  95,  and  FarmviUe  Ins.  Co.  v.  But- 
ler, 55  Md.  238,  relied  upon  by  the  appellant,  were  decided 
apon  grounds  not  existing  here  and  cannot  be  considered  as 
controlling  on  the  facts  of  this  case,  and  are  in  no  way  in 
conflict.  In  Weaver's  Case,  supra,  the  Court  was  dealing 
with  a  warranty  in  the  policy ;  in  SJcinnef's  Case,  supra,  the 
insured  was  the  vendor  of  the  property,  and  in  Butlef's  Ca^e, 
supra,  the  insured  was  the  owner  of  the  leasehold  estate. 
Richards  on  Insurance,  sees.  249  and  259 ;  19  Cyc.  694,  and 
J  3  A.  &  E.  Enc.  of  Imw,  235. 

The  plaintiff's  third  prayer,  as  to  the  measure  of  liability 
under  the  policy,  was  properly  granted,  and  there  was  no  er- 
ror in  overruling  the  defendant's  special  exception  thereto. 
The  prayer  is  in  substance  as  follows :  the  jury  must  in  esti- 
mating the  damages  find  from  the  evidence  the  actual  cash 
value  of  the  whole  property  destroyed  by  the  fire  as  given  in 
evidence,  and  if  the  jury  ^hall  find  that  the  whole  loss  of  the 
plaintiff  exceeded  in  amount  the  whole  amount  of  insurance 
as  shown  by  the  evidence  on  the  property  destroyed  by  the 
fire,  then  their  verdict  should  be  for  the  full  amount  insured 
under  the  policy  in  suit,  together  with  interest  thereon  in 
the  discretion  of  the  jury. 

It  appears  from  the  proof,  the  whole  of  the  main  bridge 
was  destroyed  by  fire,  and  the  value  of  the  whole  bridge  at 
the  time  of  the  fire  was  $26,000.  The  whole  amount  of  insur- 
ance thereon  was  $21,000.  That  529  feet  of  the  main  bridge 
was  within  the  limits  of  Cecil  County,  and  this  part  of  the 
bridge  was  insured  for  $3,000,  the  sum  mentioned  in  the  pol- 
icy. It  is  cjuite  clear,  thed,  that  the  whole  loss  of  the  plain- 
tiff exceeded  in  amount  the  whole  amount  of  insurance  on 
the  property  destroyed  by  the  fire,  and  as  by  the  terms  of  the 
policy  the  defendant  agreed  to  indemnify  the  plaintiff  to  the 
extent  of  three  thousand  dollars,  the  plaintiff  was  entitled  to 
recover  the  full  amount  of  the  policy  sued  on.  Planters  Mut. 
Ins.  Co.  V.  Rowland,  66  Md.  236. 
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The  defendant's  third  prayer,  which  asserted  a  contrary 
proposition  of  law,  was  properly  refused. 

It  will  be  necessary  to  set  out  in  detail  the  plaintiff's  sec- 
ond prayer,  and  it  is  as  follows: 

**The  plaintiff  prays  the  Court  to  instruct  the  jury,  that  if 
they  find  from  the  evidence  in  this  case,  that  the  defendant 
made  the  policy  of  insurance  offered  in  evidence,  and  deliv- 
ered the  same  to  the  plaintiff;  and  if  they  further  find  that 
the  property  described  in  said  policy  and  mentioned  in  the 
evidence,  to  wit :  that  part  of  Main  Conowingo  Bridge  across 
Susquehanna  River  located  in  Cecil  County,  was  totally  de- 
stroyed by  fire  on  or  about  the  5th  day  of  June,  1907,  and 
that  the  plaintiff  did  give  the  defendant,  and  the  defendant 
did  receive,  on  the  8th  day  of  June,  1907,  the  notice  of  said 
fire  dated  the  8th  day  of  Tune,  1907,  offered  in  evidence,  and 
if  they  further  find  that  said  notice  was  made  out  and  sent  to 
the  defendant  with  reasonable  dispatch  under  the  circum- 
stances mentioned  in  the  evidence  after  the  occurrence  of 
said  fire;  and  if  they  further  find  from  the  evidence  that  the 
cash  value  of  said  Main  Conowingo  Bridge  exceeded  the  total 
amount  of  insurance  in  force  on  said  Main  Bridge  at  the  time 
of  said  fire  then  the  plaintiff  is  entitled  to  recover  in  this 
action  and  the  verdict  of  the  jury  may  l>e  for  the  plaintiff." 

The  theory  upon  which  this  prayer  is  based,  that  it  was 
not  necessary  for  the  plaintiff  to  comply  with  the  policy  re- 
quirements as  to  proof  of  loss  because  the  notice  of  the  loss 
by  fire  was  a  substantial  compliance  therewith,  is  clearly  and 
manifestly  an  erroneous  proposition  of  law,  as  applicable  to 
this  case. 

Whatever  may  be  the  decisions  elsewhere,  it  is  settled  in 
this  State  that  conditions  requiring  proofs  of  loss  when  set 
out  in  the  policy  form  parts  of  the  contract  of  insurance  and 
are  binding  on  both  parties,  and  must  be  complied  with  unless 
waived.  Hartford  Insurance  Co,  v.  Keating y  86  Md.  149; 
Spring  Garden  Tns.  Co.  v.  Evans,  9  !Md.  1 3 ;  Ins,  Co.  v.  Doll^ 
35  Md.  89. 
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The  policy  in  this  case  provides  in  terms  and  requires  both 
notice  of  loss  and  proofs  as  a  condition  precedent  to  recovery 
and  they  are  for  a  distinct  and  separate  purpose.  Scottish 
Union  Insurance  Co.  v.  Keene,  85  Md  263;  Pentz  v.  Ins. 
Co.,  92  Md.  450. 

The  contention  of  the  appellee  in  the  brief  is  that  where 
there  is  a  total  loss  of  property  insured,  and  notice  of  that 
total  loss  is  given  to  the  insurance  company  promptly,  and 
where  the  fact  can  be  easily  verified  from  the  nature  of  the 
property  insured,  no  formal  proof  is  reasonably  necessary  at 
a  later  date,  and  therefore  the  insured  is  not  bound  by  law  to 
furnish  it,  and  that  the  property  in  this  case  covered  by  the 
policy,  being  a  public  bridge,  a  prominent  single  object,  it 
was  not  within  the  provisions  of  the  policy,  as  to  proofs  of 
loss,  and  that  the  requirements  of  the  policy  in  this  respect 
were  fully  complied  with  in  the  notice  of  loss  sent  to  the  com- 
pany and  received  by  the  insurance  company  before  the  ex- 
piration of  the  time  required  by  the  policy. 

•The  law  upon  this  subject  is  thus  stated  in  13  A.  &  E.  E. 
of  Lair,  2nd  Ed.  337:  "In  case  the  insured  property  is 
wholly  destroyed,  if  it  is  specifically  described  in  the  pol- 
icv  no  further  statement  of  the  property  is  required.  This 
is  especially  true  in  case  of  valued  policies  upon  a  single 
building  or  structure.  Here  it  is  enough  to  give  notice  of  a 
total  loss,  if  there  is  nothing  to  indicate  that  proofs  will  be 
necessary  or  useful  to  th3  insurer  in  determining  its  rights 
or  ascertaining  its  liability.  But  if  proofs  are  required  for 
other  purposes  as  well  as  for  a  description  of  the  property  on 
which  loss,  is  claimed,  as,  for  example,  to  show  the  ownership 
of  the  property,  or  that  the  loss  is  hona  fide,  then  proofs  will 
be  necessary,  although  the  subject  of  insurance  is  a  building 
imder  a  valued  policy  and  it  is  wholly  destroyed.'^ 

From  an  examination  and  comparison  of  the  notice  of  loss 
in  the  case  ^t  bar  in  connection  with  the  requirements  of  the 
f)olicy  as  to  iho  proofs  of  loss,  it  will  be  seen  that  it  cannot  be 
regarded  as  a  substantial  compliance  with  the  requirements 
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of  the  proofs  of  loss.  It  was  specially  defective  in  not  being 
sworn  to  and  did  not  state  the  encumbrance  on  the  bridge, 
two  of  the  special  requirements  of  the  policy.     19  Cyc.  860. 

In  Farmers'  Fire  Ins.  Co.  v.  Mispelhom,  50  Md.  180,  it 
was  said  as  to  a  somewhat  similar  provLsion:  it  "is  such  as 
the  parties  s^ere  competent  to  make,  and  having  made  it  a 
part  of  their  contract  the  Courts  have  no  dispensing  power 
over  it.  Unless,  therefore,  it  be  shown  to  have  been  waived 
by  the  party  entitled  to  the  benefit  of  it,  it  must  be  enforced 
as  any  other  provision  of  the  contract." 

In  this  case  the  proofs  may  have  been  required  for  other 
purposes  than  description  and  valuation.  19  Cyc.  850,  851, 
852. 

The  rule  here  contended  for  by  the  plaintiff  has  no  appli- 
cation to  this  character  of  case  or  the  policy  here  in  dispute. 

We,  therefore,  hold  that  the  granting  of  the  plaintiff's  sec- 
ond prayer,  which  permitted  a  finding  for  the  plaintiff,  even 
though  the  jury  did  not  find  either  the  furnishing  of  the 
proofs  of  loss  at  all  or  any  waiver  thereof  by  the  defendant, 
was  prejudicial  error. 

The  prayer  ignored  the  question  of  waiver  and  the  proofs 
of  loss,  and  the  jury  were  lold  by  it  that  if  they  find  the  facts 
•set  out  in  the  prayer,  and  find  that  the  plaintiff  gave  the  de- 
fendant and  the  defendant  did  receive  on  the  8th  of  June, 
1 007,  the  notice  of  the  fire  offered  in  evidence,  then  the  plain- 
tiff was  entitled  to  recover  in  the  action,  and  their  verdict 
may  be  for  ihe  plaintiff. 

AVe  think  there  was  error  in  granting  this  piayer,  and  for 
this  error  th«»  judgment  will  be  reversed  and  a  new  trial  will 
be  awarded. 

Judgment  reversed  and  a  new  trial  awarded, 
wUh  iosts. 
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LAWRENCE  F.  GREEN  vs.  THE  STATE  OF  MARY- 
LAND. 

Jurisdiction  of  Justice  of  the  Peace  to  Try  Misdemeanor — De- 
mand for  Trial  in  Court — Trial  by  Justice  Not  Issuing 
the  Warrant — Amendment  of  Warrant — Appeal  from 
Circuit  Court  Exercising  Special  Jurisdiction. 

The  Act  of  1906,  Chap.  475,  gives  the  Justices  of  the  Peace  in 
certain  counties,  jurisdiction  to  try  certain  misdemeanors, 
provided  that  the  accused,  when  brought  before  the  Justice, 
on  being  informed  by  him  of  his  right  to  trial  by  jury,  freely 
elects  to  be  tried  before  such  Justice,  and  that  a  jury  trial 
be  not  prayed  on  the  part  of  the  State.  The  Act  also  directs 
that  either  party  may  appeal  from  the  Justice  to  the  Circuit 
Court  for  the  county,  and  that  in  all  cases,  when  the  accused 
elects  to  be  tried  by  a  jury  or  appeals,  the  Justice  shall  re- 
turn the  papers  to  the  Circuit  Court,  whore  the  case  shall  be 
tried  on  the  information  or  warrant.  The  defendant  was  ar- 
rested upon  warrant  charging  him  with  criminal  libel,  and 
was  brought  before  a  Justice  of  the  Peace,  when  his  counsel 
said  that  they  would  have  no  investigation  before  the  Jus- 
tice, but  would  try  the  case  in  Court.  Thereupon,  the  Justice 
held  the  defendant  for  Court  and  took  his  recognizance  with 
sureties.  Upon  appeal  from  the  judgment  of  the  Circuit 
Court  sentencing  him,  held,  that  since  the  defendant  when 
brought  before  the  Justice  of  the  Peace  declared  his  election 
to  be  tried  in  Court  and  not  before  the  Justice,  it  was  not 
necessary  that  he  should  have  been  previously  and  expressly 
informed  that  he  had  a  right  to  a  jury  trial;  that  under  these 
circumstances,  the  charge  was  not  to  be  investigated  by  the 
Grand  Jury,  but  was  to  be  tried  in  the  Circuit  Court  upon 
the  information  or  warrant,  and  that,  consequently,  the  Court 
had  jurisdiction  to  try  the  case,  and  no  appeal  lies  from  its 
judgment  since  none  is  provided  for  by  statute. 
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WTien  a  warrant  for  the  arrest  of  a  person  charged  on  informa- 
tion with  a  misdemeanor,  is  issued  by  one  Justice  of  the 
Peace,  under  the  Act  of  1906,  Chap.  475,  and  the  warrant  di- 
rects the  accused  to  be  brought  before  the  Justice  of  the  Peace 
issuing  the  same,  or  before  some  other  Justice  of  the  county, 
the  accused  may  be  tried  by  any  Justice  before  whom  he  is 
.brought,  although  that  Justice  did  not  issue  the  warrant. 

The  warrant  upon  which  a  party  was  arrested  and  brought  be- 
fore a  Justice  of  the  Peace,  under  the  Act  of  1906,  Chap.  475, 
may  be  amended  in  the  Circuit  Court  by  making  the  same 
conform  to  the  sworn  information  on  which  it  was  issued. 

When  the  Circuit  Court  has  jurisdiction  to  decide  an  appeal 
from  a  Justice  of  the  Peace,  its  decision  is  final,  and  no  ap- 
peal lies  to  this  Court  unless  authorized  by  statute. 

Decided  June  22nd,  1910. 

Appeal  from  the  Circuit  Court  for  Garrett  County  (Hen- 

DKUSON,  J.). 

The  cause  was  argued  before  Boyb^  C.  J.,  Pbakob, 
Burke,  Thomas,  Pattison  and  XJkneb,  JJ. 

Ferdinand  Williams  and  Gilmor  S.  Hamill,  for  the  appel- 
lant. 

Isaac  Lobe  Straus,  AUomey-General,  and  Julius  C.  Renr 
ninger.  State's  Attorney  for  Garrett  County,  for  the  appellee. 

A.  A,  Douh  and  Wm.  R.  Ojfutt  fil^d  a  brief  for  the  appel- 
lee 

Pattison,  J.,  delivered  the  opinion  of  the  Court. 

In  this  case  the  appellant  was  apprehended  and  brought 
before  A.  S.  Teats,  a  Justice  of  the  Peace  of  Garrett  County, 
upon  a  warrant  issued  by  Leon  Hardy,  likewise  a  Justice  of 
the  Peace  of  said  county,  charging  the  appellant  with  crim- 
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inal  libel,  and  commanding  the  sheriff,  to  whom  the  warrant 
was  directed,  to  apprehend  the  appellant  and  bring  him  be- 
fore the  justice  issuing  the  warrant  or  some  other  Justice  of 
the  Peace  of  said  State  and  county. 

When  brought  before  Justice  Teats,  the  appellant  was  ac- 
companied bv  his  attorney,  G.  S.  Ham  ill,  Esq.,  who  informed 
the  Justice  that  the  defendant  waived  all  rights  before  him 
and  would  try  the  case  in  Court.  In  reply  thereto,  the 
Justice  asked  Mr.  Hamill  whether  he  wanted  the  defendant 
held  for  the  grand  jury  or  the  petit  jury,  to  which  Mr. 
Hamill  said  he  didn't  care  which,  and  Justice  Teats  then 
said  he  would  hold  him  for  the  petit  jury;  whereupon  the  ap- 
pellant, with  sureties,  recognized  for  his  appearance  at  the 
next  ensuing  term  of  the  Circuit  Court  for  Garrett  County. 

At  the  time  of  the  issuance  of  the  writ  by  Justice  Hardy, 
a  written  information  was  laid  before  him,  subscribed  and 
sworn  to  by  one  Frazee,  charging  the  appellant  with  the  com- 
mission of  the  alleged  offense.  Acting  under  Chapter  475  of 
the  Acts  of  1906,  the  Justice  of  the  Peace  transmitted  the 
docket  entries,  information,  warrant,  and  recognizance  to  the 
Circuit  Court  for  Garrett  County.  When  the  case  came  up 
for  trial  in  Court,  the  defendant  demurred  to  the  informa- 
tion, and  moved  to  quash  the  information,  warrant  and  pro- 
ceedings, upon  the  ground  that  the  said  Court  was  without 
jurisdiction  to  try  the  case.  The  demurrer,  as  well  as  the 
motion,  was  overruled. 

The  defendant  then  filed  his  plea  to  the  jurisdiction  of  the 
Court,  alleging  "that  the  Justice  of  the  Peace,  before  whom 
he  (the  defendant)  was  brought  for  trial,  did  not  at  said 
time  or  at  any  time  by  himself  or  another,  inform  the  trav- 
erser that  he  was  entitled  to  a  jury  trial,  nor  did  the  traverser 
then  or  at  any  time  pray  a  jury  trial  of  his  said  oase,"  for 
which  reasons  the  defendant  alleged  the  Court  was  without 
jurisdiction  to  try  the  case.  The  issue  as  to  jurisdiction  was 
then  heard  and  determined  by  the  Court  in  favor  of  the 
State.    Upon  motion  and  leave,  the  State's  Attorney  amend- 
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ed  the  warrant  by  striking  therefrom  the  word  *'robber/' 
which,  in  effect,  made  it  confonn  more  nearly  to  the  sworn 
information.  The  defendant  moved  to  quash  the  amended 
warrant,  which  motion  was  overruled,  and  the  case,  \\\k)i\  a 
plea  of  not  guilty,  was  submitted  to  the  Court  without  the 
intervention  of  a  jury.  A  verdict  of  guilty  was  rendered  and 
the  defendant  sentenced  to  confinement  in  the  county  jail  for 
a  period  of  thirty  days  and  to  pay  a  fine  of  twenty-five  dol- 
lars and  costs.  It  is  from  this  judgment  of  the  Court  that 
this  appeal  is  taken. 

"It  is  well  settled  in  this  State  that  when  the  Circuit 
Court  has  jurisdiction  to  hear  and  decide  an  appeal  from  a 
Justice  of  the  Peace,  its  decision  is  final  and  an  appeal  or 
writ  of  error  to  this  Court  will  not  lie,  unless,  of  course,  the 
statute  authorizes  such  appeal  or  writ  of  error  to  this  Court." 
Judefind  v.  State,  78  Md.  512.  "It  is  only  where  the  Cir- 
cuit Court  has  proceeded  without  the  right  or  jurisdiction 
to  hear  and  decide  the  case  that  an  appeal  or  writ  of  error 
may  be  taken  to  this  Court  to  reverse  the  judgment  thus  un- 
warrantly  rendered."    Rayner  v.  State,  52  Md.  374. 

**Tt  is  true,"  said  Judge  Alvey,  speaking  for  the  Court  in 
the  case  of  Rayner  v.  Slate,  supra,  *^ihe  Circuit  Court  in 
hearing  and  adjudicating  upon  the  appeal  was  not  in  the 
exercise  of  its  ordinary  common  law  jurisdiction,  but  was  act- 
ing as  a  Court  of  special  limited  jurisdiction,  bound  to  ob- 
serve and  conform  to  the  jjrovisions  of  the  statute,  if,  in  its 
judgment,  the  statute  was  valid.  Its  judgment,  however, 
rendered  within  the  limits-  of  the  special  jurisdiction  con- 
ferred, is  not  only  binding,  but  is  final."  State  v.  Mister,  5 
Md.  11;  St  fife  V.  Bofjue.  :.  Md.  352:  Wehster  v.  Cocl'ey,  9 
Gill,  9-2. 

It  is  true,  this  is  not  an  appeal  from  a  judginoit  of  a  Jus- 
tice of  the  Peace,  yet  it  is  very  similar ;  by  the  statute  the  Jus- 
tice of  the  Peace  is  required  to  transmit  to  the  Clerk  of  the 
Circuit  Court  for  Garrett  County  all  the  papers  and  pro- 
ceedings in  such  case,  who,  under  the  statute,  is  directed  to 


Digitized  by 


Google 


GREEX  vs.  STATE.  455 

J^f  j  1  Opinion  of  the  CJonrt 

place  the  case  upon  the  appeal  docket  of  said  Court  to  be 
tried  upon  the  information  or  warrant,  as  it  would  be  if  in 
Court  upon  an  appead  from  the  judgment  of  the  Justice  of 
the  Peace.  The  Court,  in  the  trial  of  these  cases,  does  not  act 
in  the  exercise  of  its  ordinary  common  law  jurisdiction,  but 
acts  as  a  Court  of  special  limited  jurisdiction,  and  the  stat- 
ute gives  no  right  of  appeal  to  this  Court  from  the  judgment 
of  the  Court  below.  Thu^  the  principles  of  law  above  enun- 
ciated are  applicable  thereto. 

Therefore,  it  is  for  us  to  determine  whether  or  not  the 
Court  below  had  jurisdiction  to  hear  and  determine  the  case, 
and  if  we  find  it  had  then  the  appeal  should  be  dismissed. 
The  defendant  raised  this  question  by  filing  his  plea  to  the 
jurisdiction  of  the  Court  below  and  moving  to  quash  the  pro- 
ceedings, which  he  had  a  right  to  do.  As  was  said  in  the  case 
of  Jossehon  v.  Sonnebom,  110  Md.  546,  the  filing  of  a  mo- 
tion to  quash  in  cases  of  such  character  "is  an  appropriate 
method  to  have  the  question  of  the  jurisdiction  of  the  lower 
Court  determined,  and  while  bills  of  exceptions  are  not  al- 
lowed in  trials  of  cases  on  appeal  from  judgments  of  Justices 
of  the  Peace  (Cole  v.  Ilynf',^,  46  Md.  181),  the  evidence  taken 
before  the  Court  below  upon  motion  to  quash  may  be  prop- 
erly certified  to  this  Court  as  was  done  in  this  case." 

The  main  contention  of  the  appellant  and  that  upon  which 
he  relies  in  assailing  the  jurisdiction  of  the  Court,  is  that 
the  Justice  did  not  inform  the  accused  of  his  right  to  a  jury 
trial,  and  thnt  in  failing  to  do  so  he  did  not  conform  to  the 
requirements  of  the  aforementioned  statute.  This  Act  gives 
to  the  several  Justices  of  the  Peace  of  the  State  of  Maryland 
(except  in  certain  counties,  in  which  exception  Garrett  is  not 
included)  jurisdiction  to  hear,  try  aul  determine  certain 
misdemeanors,  or  class  of  misdemeanors,  therein  named,  in 
which  class  the  offense  herein  charged  is  included,  subject  to 
the  following  conditions:  "Provided,  however,  that  the  ac- 
cused when  brought  before  any  such  Justice,  on  being  in- 
formed by  him  of  his  right  to  trial  by  jury,  freely  elects  to 
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be  tried  before  such  Justice,  and  provided,  further,  that  a 
jury  trial  be  not  prayed  in  such  case  on  the  part  of  the  State 
by  the  State's  Attorney.  If,  after  a  trial  before  the  Justice, 
oither  party  shall  feel  aggrieved  by  his  judgment,  there  shall 
be  a  right  of  appeal  within  ten  days  to  the  Circuit  Court 
for  the  county  in  which  the  alleged  offense  is  charged  to  have 
be<^n  committed,  and  in  all  cases  where  a  jury  trial  is  prayed 
by  the  State,  or  the  accused  elects  to  be  tried  by  a  jury,  or  ap- 
peals from  the  judgment  of  the  Justice,  the  Justice  shall  take 
from  the  accused  his  recognizance,  with  sufficient  surety,  con- 
ditioned for  his  personal  appearance  to  answer  said  charge 
at  the  then  session  (if  there  be  a  session ")  of  the  Circuit 
Court  for  their  respective  counties,  or  the  next  session  of 
said  Court,  if  it  be  not  then  in  session.  *  *  *  The  Justice 
shall  at  once  return  the  recognizance  an«l  all  papers  and  pro- 
ceedings in  such  case,  including  a  copy  of  his  judgment  (in 
appeal  cases),  together  with  the  name  and  residence  of  the 
witnesses  for  the  prosecution,  to  the  clork  of  said  Court,  who 
shall  place  such  ease  ou  the  ap]>eal  docket  of  said  Court,  *  *  * 
and  the  case  shall  be  then  tried  in  said  Court  on  the  informa- 
tion or  warrant." 

The  first  Act  u|Km  this  subject  was  enacted  in  1880,  Chap. 
320.  Tt  has  remained  substantially  the  same  up  to  the  pres- 
ent time,  the  only  material  amendment  thereto  being  the 
Act  of  1800,  Chap.  618,  whereby  thie  right  of  appeal  from 
the  judgment  of  the  Justice  of  the  Peace  was  extended  to  the 
alleged  offender  and  the  State,  even  after  there  had  been, 
before  the  Justice,  a  waiver  of  a  trial  by  jury. 

JuDGK  Pack,  in  speakint;  of  this  Act,  in  the  ease  of  State 
v.  Ward.  05  Md.  123,  said:  'Trior  to  the  passage  of  this 
statute.  Justices  had  no  criminal  jurisdiction  except  such  as 
was  conferred  by  the  Act  which  created  the  offense  and  im- 
})osed  the  penalty.  Cases  in  which  the  Justices  were  not  in 
specific  terms  authorized  to  hear  and  determine  were  cogni- 
zable only  in  the  Criminal  Court  after  indictment  and  be- 
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fore  a  jury,  unless  the  alleged  offender  waived  his  right  to  a 
jury  trial." 

By  this  Act  jurisdiction  is  conferred  upon  the  Justice  to 
hear  and  determine  all  cases  of  the  nature  and  character  par- 
ticularly described  therein,  provided  the  accused  when 
brought  before  the  Justice,  on  being  informed  by  him  of  his 
right  to  trial  by  jury,  freely  elects  to  be  tried  before  such 
Justice.  The  election  by  the  accused  to  be  tried  by  the  Jus- 
tice after  being  informed  by  him  of  his  right  to  trial  by  jury 
is  therefore  made  a  condition  precedent  to  the  vesting  of 
jurisdiction  in  the  magistrate  to  hear  and  determine  the  case. 
Baum  V.  Warden  of  Jail,  110  Md.  683. 

The  statute  in  ccmferring  additional  jurisdiction  upon  the 
Justice,  subject  to  the  conditions  imposed,  does  not  deprive 
the  accused  of  his  right  to  be  tried  by  a  jury,  if  he  wishes  to 
be  so  tried,  nor  was  it  so  intended.  It  is  to  protect  him  in 
this  right  that  the  statute  requires  the  Justice  to  inform  him 
that  his  right  to  trial  by  jury  still  exists,  and  that  he  may 
understa^id  that  he  is  not  compelled  to  be  tried  before  the 
Justice,  but  may,  if  he  wishes,  be  tried  by  a  jury.  Should 
th'^^  accused  elect  to  be  tried  by  a  jury,  even  tViOUgh  not  in- 
formed of  his  right  to  trial  by  jury,  the  Justice  would  be 
without  jurisdiction  to  hear  and  determine  the  case,  for  the 
accused  could  not  be  heard  to  say  that  he  elected  to  be  tried 
bv  a  jury  and  at  the  same  time  be  understood  as  freely 
electing  to  be  tried  by  the  Justice.  To  defeat  the  Justice  in 
his  jurisdiction  to  hear  and  determine  the  case  it  is  not  neces- 
sary that  the  accused  should  be  informed  of  his  right  to  a 
jury  trial,  should  he  elect  to  be  tried  by  a  jury;  but  before 
the  Justice  can  acquire  jurisdiction  to  hear  and  determine 
the  case  it  is  not  only  necessary  that  he  inform  the  accused 
of  his  right  to  a  jui*y  trial,  but  that  he,  the  reeused,  shall 
freely  elect  to  be  tried  before  the  Justice. 

In  the  case  of  Baum  v.  Warden  of  Jail,  supra,  the  inquiry 
there  was  whether  or  not  the  Justice  had  jurisdiction  to  hear 
and  detenniiie  the  case,  which  depended  upon  the  sufficiency 
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vel  non  of  the  alleged  waiver  of  a  jury  trial  by  Baum.  In 
this  case  the  inquiry  is  as  to  the  jurisdiction  of  the  Circuit 
Court,  to  which  the  case  was  sent  by  the  Justice,  upon  what 
was  said  by  the  attorney  for  the  defendant  in  his  presence, 
which  was  construed  by  the  Justice,  and  which  is  claimed  by 
the  State,  to  be  an  election,  by  the  accused,  of  a  trial  by  jury. 

Justice  Teats  and  two  other  witnesses  offered  by  the  State 
testified  that  at  the  time  of  the  return  of  the  warrant,  G.  S. 
Hamill,  attorney  for  defendant,  before  the  Justice  and  in  the 
presence  of  the  defendant,  said  to  the  Justice,  that  "the  de- 
fendant waived  all  rights  here  and  will  try  the  o^se  in  Court." 
Whereupon  the  Justice,  as  testified  to  by  him,  asked  Mr 
Hamill  whether  he  wanted  defendant  held  for  the  grand  jury 
or  the  petit  jury,  and  that  Mr.  Hamill  said  he  didn't  care 
which,  and  Justice  Teats  then  said  he  would  hold  him  for 
the  petit  jury.  The  defendant  and  Mr.  Hamill  testified  that 
the  defendant  did  not  pray  a  jury  trial  and  the  Justice  did 
no^  tell  him  that  he  was  entitled  to  pray  a  jury  trial,  and 
thflt  Mr.  namill,  in  the  presence  of  defendant,  and  immedi- 
ately upon  catering  the  Justice's  office,  asked  that  defendant 
be  held  for  the  grand  jury  and  stated  that  he  would  have  no 
investigation  before  the  Justice. 

While  the  statute  did  not  deprive  the  defendant  of  his 
right  to  a  jury  trial,  yet  it  established  a  procedure  to  be  fol- 
lowed by  the  Circuit  Court  in  the  trial  of  the  case,  and  by 
the  procedure  so  established  the  charge  against  the  defend- 
ant was  not  to  be  investigated  by  the  grand  jury,  but  the  case, 
as  stated  above,  was  to  be  tried  upon  the  information  or  war- 
rant. 

The  statement  of  Mr.  Hamill  that  he  would  have  no  inves- 
tigation before  the  Justice  clearly  prevented  the  Justice 
from  hearing  and  determining  the  case.  This  being  true, 
following  the  direction  of  the  statute,  the  case  had  to  be  sent 
to  the  Circuit  Court  to  be  tried  upon  the  information  or  war- 
rant. The  Justice  states  that  he  told  him  that  he  would 
hold  the  defendant  for  the  petit  jury,  and  thereupon  took  the 
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recognizance  of  the  defendant,  with  sureties,  for  his  personal 
appearance  at  the  next  ensuing  term  of  Court.  We  think 
upon  this  evidence  the  case  was  properly  before  the  Circuit 
Court  for  trial  and  that  it  had  jurisdiction  to  try  the  ease. 

The  point  is  also  made  by  the  defendant  that,  inasmuch 
as  the  warrant  was  issued  by  Justice  Hardy,  the  accused 
should  have  been  brought  before  Justice  Hardy  and  not  before 
Justice  Teats,  although  the  warrant  provided  that  he  should 
Ix*  a})prehended  and  brought  before  the  party  issuing  the  writ 
or  some  oih^r  Justice  of  the  Peace  of  the  State  and  county, 
contending  that  Justice  Teats  could  not  thereby  acquire  juris- 
diction to  try  the  accused  should  he  freely  elect  to  be  tried 
l)efore  him,  nor  could  jurisdiction  pass  through  him  to  the 
Circuit  Court  should  he,  the  accused,  elect  to  be  tried  by  jury. 

The  practice  in  this  State  of  making  the  warrant  return- 
able before  the  Justice  issuing  it  or  before  some  other  Jus- 
tice of  the  State  in  and  for  the  same  county  is  well  settled  and 
established.  So  far  as  w^  have  been  able  to  discover,  this 
point  has  never  been  bef(>re  this  Court.  This  practice  has 
been  approved  by  Mr.  Lalrobc  in  his  treatise  on  ^^Justices' 
Practice r  sec.  1815,  and  Mr,  Thomas  in  his  work  on  ^^Pro- 
cednre  in  Justice  Cases"  recognizes  it  in  the  forms  therein 
contained,  wherein  he  uses  the  language,  that  the  defendant 
be  brought  Vfore  the  Justice  issuing  the  writ  or  some  other 
Justice  of  the  said  State,  in  and  for  th^  cou,nty  aforesaid. 
We  are  not  disposed  to  disturb  this  long-settled  practice  in 
the  State,  no,*  do  we  see  an\  reason  for  so  doing. 

Tt  is  also  contended  by  the  defendant  that  the  Court  below 
erred  in  perjuitting  the  State  to  amend  the  warrant  by  strik- 
ing: therefrom  the  word  "robber,"  thereby  making  the  war- 
rant more  nearly  conform  to  the  sworn  information.  In  our 
opinion,  the  Court,  below  had  jurisdiction  to  hear  and  deter- 
mine this  c^se,  and  the  nding  of  the  Court  complained  of 
being  upon  a  subject-mattei-  within  the  limits  of  its  jurisdic- 
tion, this  Court  has  no  right  to  review  the  ruling  of  the 
Court  on  that  point.     "Tt  is  the  settleu  law  of  this  State, 
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therefore,  that  in  proceedings  of  this  character  this  Court 
has  no  authority  to  review  the  judgment  of  the  lower  Court, 
whether  that  judgment  be  right  or  wrong,  if  it  be  pronounced 
upon  a  subject-matter  within  the  limits  of  its  jurisdiction." 
N.  Y.  Mining  Co,  v.  Midland  Co.,  99  Md.  506. 

For  the  reasons  we  have  given  the  appeal  will  be  dis- 
missed. 

Appeal  dismissed,  with  costs  to  the  ap- 
pellee. 


TITE  PEXXSVI.VAXTA  STEEL  CONPANY  vs.  JOHN 

L.  NACE. 

T)nty  of  Master  to  Provide  Safe  Place  for  WorJcman — Injury 

to  Workman  on  Concrete  Pier  Not  Sufficiently  Hardened — 

Duty  of  Contractor  Working  on  Pier  Built  by  Third 

Party  to  See  That  it  is  Safe  for  his  Men 

is  Non-  Dt legable — Evidence, 

The  rule  that  a  master  is  bound  to  furnish  a  reasonably  safe 
place  for  his  sen^ants  to  work  in  is  applicable  when  the  con- 
tractor for  the  erection  of  the  structural  iron  work  of  a 
bridge  on  concrete  piers  built  by  a  bridge  company  directs 
his  workmen  to  put  heavy  weights  on  the  piers  before  they 
have  sufficiently  hardenod  to  support  them,  when  that  fact 
ought  to  have  been  known  to  those  in  charge,  in  consequence 
of  which  a  workman  is  Injured. 

The  fact  that  the  construction  work  generally  was  under  the 
control  of  the  engineer  of  the  bridge  company  does  not  relieve 
the  contractor  from  liability  to  his  workman  in  such  case, 
for  the  duty  to  use  due  care  to  provide  a  safe  place  in  which 
work  is  to  be  done  cannot  be  delegated,  and  the  contractor  is 
liable  for  the  negligence  of  the  engineer  in  ordering  or  in 
allowing  tho  piers  to  be  used  before  they  had  hardened. 
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The  defendant  company  was  the  contractor  for  placing  iron 
girders  and  doing  the  other  structural  work  on  a  bridge  across 
the  Potomac  River,  The  bridge  company  had  employed  an- 
other contractor  to  erecc  the  concrete  piers.  Plaintiff  was 
an  employee  of  the  defendant  in  doing  the  structural  work. 
Before  all  of  the  piers  were  finished  the  placing  of  the  girders 
in  position  began,  and  these  had  been  put  on  nine  of  the 
piers  when  the  workmen  came  to  the  tenth  pier,  within  less 
than  a  week  after  it  was  finished.  Concrete  begins  its  initial 
set  within  an  hour  or  two  after  being  mixed  and  placed,  and 
then  the  hardening  process  follows ;  but  massed  concrete  such 
as  is  used  in  pier  construction  requires  at  least  three  weeks' 
time  to  harden  sufficiently  to  support  heavy  weights  and  if 
the  weather  be  freezing  a  longer  time  is  required.  The  con- 
crete work  on  the  tenth  pier  was  finished  December  9th. 
Thereafter  .for  several  days  the  thermometer  hovered  about 
the  freezing  point.  On  December  16th  the  defendant  had 
caused  two  girders,  each  weighing  about  ten  tons,  and  a  der- 
rick, weighing  about  forty  tons,  and  other  materials  to  be 
placed  on  this  pier,  and  the  plaintiff  was  there  at  work,  when 
the  pier  suddenly  crumbled  and  gave  way,  and  plaintiff  was 
hurled  into  the  river  and  seriously  injured.  It  is  usual 
among  builders  to  allow  three  weeks  for  concrete  to  harden 
before  weight  is  put  on  it,  and  this  fact  ought  to  have  been 
known  by  the  defendant,  but  it  was  not  known  by  the  plain- 
tiff, nor  did  he  know  that  the  pier  was  not  in  a  safe  condi- 
tion at  the  time  of  the  injury.  In  an  action  to  recover  dam- 
ages therefor,  the  defendant  contended  that  it  followed  a 
general  custom  in  relying  on  the  engineer  of  the  bridge  com- 
pany as  to  the  safety  of  the  piers  upon  which  the  work  was 
to  be  done,  and  that  it  was  not  required  to  make  an  inspec- 
tion of  its  own.  The  pier  was  properly  constructed  and  its 
fall  was  due  wholly  to  tha  fact  that  it  was  used  before  it  had 
hardened.  Held,  that  the  plaintiff  is  entitled  to  recover  for 
the  injury  so  occasioned,  since  it  was  the  duty  of  the  defend- 
ant company  to  take  precautions  for  the  safety  of  its  work- 
men, either  by  directing  them  not  to  go  on  the  piers  until 
three  weeks  had  elapsed  after  their  construction,  or  by  mak- 
ing an  inspection. 
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Held,  further,  that  the  defendant  is  not  relieved  from  this  duty 
by  the  fact  that  a  custom  exists  among  bridge  builders  to  rely 
upon  the  engineer  of  thf.  bridge  company,  nor  by  the  fact 
that  the  defendant  in  this  case  relied  on  the  engineer  of  the 
bridge  company  to  see  that  the  place  where  the  defendant's 
employees  worked  was  safe,  and  to  warn  them  not  to  go  on 
the  piers  until  they  had  hardened.  The  duty  imposed  on  the 
defendant  in  this  respect  cannot  be  delegated,  and  the  defend- 
ant is  liable  to  the  plaintiff  for  the  default  ol  the  enginer 
without  regard  to  his  general  reputation  for  ability. 

When  the  question  is  whether  the  defendant  company  was  neg- 
b'gent  or  not  in  directing  its  workmjBn  to  put  heavy  weights 
on  concrete  piers  before  they  had  sufficiently  hardened,  evi- 
dence of  experts  is  admissible  in  regard  to  the  properties  and 
hardening  process  of  concrete,  and  the  time  it  takes  to  dry 
out,  and  the  usual  time  allowed  for  the  hardening  process,  and 
as  to  the  danger  and  the  natural  result  of  placing  heavy 
weights  on  it  before  it  has  hardened. 

Derided  June  2Srd,  1910. 

Appeal  from  the  Circuit  Court  for  AVashington  County 
rHKXDERsox  and  Keedy,  JJ.),  where  there  was  a  judgment 
on  verdict  for  tho  plaintiff  for  $5,500. 

Plmniiff'A  1st  Prayer, — Tf  the  jury  find  from  the  evidence 
that  ow  or  about  the  lOth  day  of  December,  1908,  the  plaintiff 
was  em])loyed  by  the  defendant,  and  was  then  engcr^od  in  the 
work  of  placing  the  iron  and  steel  superstructure  on  the 
bridge  which  was  then  being  constructed  across  the  Potomac 
Kiver  at  Williamsport,  as  testified  to  by  the  witnesses,  if  the 
jury  8o  find;  then  it  was  the  duty  of  the  defendant  to  exer- 
cise reasonable  care  to  j^rovide  a  reasonably  safe  place  in 
which  the  plaintiff  might  perform  the  services  for  which  he 
had  been  employed ;  and  if  the  jury  find  that  the  defnedant's 
"traveler"  and  the  superstructure  was  placed  upon  pier  No. 
1 0  in  the  manner  as  testified  to  by  the  witnesses  and  that  the 
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plaintiff,  under  his  said  employment  by  the  defendant,  in 
order  to  perform  the  said  services,  was  required  to  go  upon 
the  "traveler''  and  superstructure  as  testified  to  in  this  case; 
and  further  rind  that  said  ]ner  No.  10  was  constructed  of  con- 
crete as  testified  to  in  this  case,  and  that  the  construction  of 
said  concrete  pier  had  been  finished  on  or  about  December 
9th,  1908,  and  further  fina  that  at  the  timp  the  injuries  com- 
plained of  in  this  action  were  sustained,  if  the  jury  so  find, 
the  said  concrete  pier  wa^  green  and  had  not  become  suflS- 
ciently  hardened  to  support  the  weight  of  said  "traveler''  and 
superstructure  which  was  then  and  there  being  placed  upon 
it,  as  testified  to  in  this  case ;  and  further  find  that  whilst  the 
plaintiff  was  using  due  care  and  caution  on  his  part,  if  the 
jury  so  find,  and  whilst  he  was  in  the  exercise  of  the  duties 
required  of  him  under  his  said  employment,  if  the  jury  so 
find,  the  said  pier  No.  10  collapsed  and  gave  way  under  the 
weight  of  said  "traveler"  and  superstructure  and  thereby 
hurled  and  threw  the  plainriff  into  the  Potomac  River  beloW; 
whereby  the  plaintiff  was  injured,  if  the  jury  so  find;  and 
further  find  that  the  collapsing  and  giving  way  of  said  pier 
No.  10,  and  the  hurling  and  throwing  of  the  plaintiff  as 
aforesaid,  was  caused  by  reason  of  the  fact  that  said  pier  was 
then  and  there  green  and  had  not  become  sufficiently  hard- 
ened, if  the  jury  so  find,  then  the  plaintiff  is  entitled  to  re- 
cover in  this  action,  provided  the  defendant  knew  or  by  the 
exercise  of  reasonable  care  could  have  known  that  said  pier 
No.  10  was  then  and  there  green  and  had  not  sufficiently 
hardened,  and  that  said  condition  rendered  it  imsafe  for  the 
weight  the  defendant  placed  upon  it.  And  provided  they 
further  find  that  the  plaintiff  by  the  exercise  of  reasonable 
care  on  his  part  could  not  have  known  the  said  condition  of 
said  pier,  if  the  jury  so  f^nd,  and  the  danger  of  using  said 
pier  in  said  condition.  And  the  jury  is  further  instructed 
that  both  as  to  the  plaintiff  and  defendant  no  greater  knowl- 
etlge  of  the  use  of  concrete  in  the  character  of  work  in  which 
they  were  engaged  is  required  than  is  ordinarily  possessed  by 
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well-informed  persons  in  their  respective  occupations.  (Orant- 
ed  as  modified,) 

DefondanVs  5th  Prayer. — There  is  no  legally  snflScient 
evidence  in  this  case  to  enable  tfiem  to  find  that  prior  to  the 
happening  of  the  injury  complained  of  the  defendant  knew 
or  was  negligently  ignorant  that  it  would  be  unsafe  to  place 
the  steel  or  iron  8tructur*3  on  pier  10,  at  the  time  it  was 
placed  thereon,  if  the  jury  find  that  it  was  unsafe  to  place  the 
steel  or  iron  structure  theieon  at  that  time.     (Rejected.) 

Defendant's  6th  Prayer. — The  jury  is  instructed  that  if 
they  find  that  it  was  the  custom  among  corporations  and 
persons  engaged  in  the  same  kind  of  business  as  the  defendant 
to  rely  upon  the  engineer  in  charge  of  the  work  to  see  that 
work  and  materials  furnished  by  different  parties,  upon  which 
said  corporations  or  persons  were  to  place  materials  or  struc- 
tures, were  properly  built  and  sufficient  and  ready  to  receive 
the  materials  or  structures  to  be  placed  therem).  by  said  cor- 
|)orati(>ns  or  jXTsons,  that  then  the  defendant  was  not  negli- 
gent in  relying  upon  the  engineer  in  charge  of  the  erection 
of  the  bridge  mentioned  in  the  evidence,  to  see  that  pier  10 
was  safe,  and  in  proper  condition  to  receive  the  steel  or  iron 
structure  to  be  placed  thereon,  if  the  jury  find  that  the  de- 
fendant did  so  rely  on  the  engineer  in  charge.     (Rejected.) 

Defendanf^s  7th  Prayer, — Tf  the  jnry  find  from  the  evi- 
dence that  j)ier  10  was  completed  on  the  ninth  day  of  Decem- 
ber, IDOS,  and  that  the  wooden  fonns  were  removed  there- 
from on  the  eleventh  day  of  December,  1908,  and  further 
find  that  ^fason  D.  Pratt,  the  engineer  in  charge  of  the 
bridge  employed  by  the  Washingtou  and  Berkeley  Bridge 
Company,  if  the  jury  find  that  the  said  Mason  D.  Pratt  was 
such  engineer,  and  was  so  employed,  at  or  al)out  the  time  the 
said  pier  was  completed,  told  William  H.  Bickel,  the  fore- 
man, employed  by  the  defendant,  in  charge  of  the  erection 
of  the  steel  or  iron  structure,  if  the  jury  so  find  the  said 
BicVel  was  such  foreman,  that  the  steel  or  inm  structure 
could  be  placed  on  the  piers  within  forty-eight  hours  after 
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the  forms  were  taken  off,  and  further  find  that  the  said 
steel  or  iron  structure  was  not  placed  on  said  pier  before  the 
IHth  day  of  December,  1908,  then  the  plaintiff  is  not  enti- 
tled to  recover,  even  though  they  should  find  that  the  injury 
complained  of  was  caused  by  attempting  to  place  the  said 
steel  or  iron  structure  on  said  pier  before  it  had  sufficient 
time  to  properly  set  and  dry  out  to  sustain  the  weight  being 
placed  thereon.     {Refused,) 

Defendant's  10th  Praye'i, — If  the  jury  find  that  Mason  D. 
Pratt  was  the  engineer  in  charge  of  the  erection  of  the  bridge 
spoken  of  in  the  evidence,  employed  by  the  Washington  and 
Berkeley  Bridge  Company,  if  the  jury  so  find,  that  then  the 
defendant  was  entitled  to  rely  upon  the  said  Pratt  as  to  the 
length  of  time  it  was  necessary  to  wait  after  the  completion 
of  the  piers  before  placing  the  steel  or  iron  structure  thereon, 
and  that  the  defendant  is  not  liable  for  the  placing  of  the 
said  steel  or  iron  structure  on  pier  10  mentioned  in  the  evi- 
dence before  it  had  sufficient  time  in  which  to  properly  set 
and  dry  out,  if  the  jury  so  find,  and  the  plaintiff  is  not  enti- 
tled to  recover  in  this  action  for  any  injury  suffered  by  him 
by  reason  thereof,  if  they  further  find  that  in  so  placing  the 
said  steel  or  iron  structure  thereon  at  the  time  it  was  done,  it 
acted  in  accordance  with  the  order  or  direction  of  the  said 
Pratt,  and  unless  they  further  find  that  before  the  happening 
of  the  injury  complained  of  the  defendant  knew  or  was  neg- 
ligently ignorant  that  pier  10  was  then  and  there  unsafe,  and 
of  this  there  is  no  legally  sufficient  evidence.     {Rejected,) 

Defchdant's  11th  Prayer, — If  the  jury  find  from  the  evi- 
dence that  the  plaintiff,  at  the  time  when  he  suffered  the 
injury  complained  of,  was  in  the  employ  of  the  defendant 
and  actiug  in  his  capacity  as  such,  and  further  find  that  at 
the  same  time  William  H.  Bickel  was  also  in  the  employ  of 
the  defendant  and  was  engaged  at  the  same  time  and  place  in 
the  same  work  with  the  plaintiff,  and  further  find  that  the 
injury  complained  of  was  caused  by  the  placing  of  the  super- 
structure on  pier  No.  10  before  the  concrete  in  said  pier  was 
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properly  set,  and  that  the  plaintiff  was  ordered  to  assist  in 
doing  said  work  by  the  said  Biekel,  and  that  the  plaintiff  in 
consequence  suffered  the  injury  complained  of,  then  the  plain- 
tiff is  not  entitled  to  recover  unless  he  shall  satisfy  the  jury 
by  evidence  that  in  selecting  and  employing  said  Biekel  the 
defendant  did  not  use  reasonable  care  in  so  employing  him 
as  a  competent  workman,  and  the  jury  is  further  instructed 
that  there  is  no  evidence  in  the  case  that  the  defendant  did 
not  use  such  care  in  said  employment.     (Rejected.) 

Defendant's  12th  Prayer — There  is  no  legally  sufficient 
evidence  in  this  case  from  which  the  jury  can  find  that  there 
was  any  negligence  on  the  part  of  William  H.  Biekel. 
{Granted,) 

DefendanCs  ISth  Prayer — That  under  the  contract  offered 
in  evidenct%  entered  into  by  the  Washington  and  Berkeley 
Hridge  Company  and  the  defendant,  if  the  jury  find  said 
contract  was  entered  into,  that  it  was  the  duty  of  the  said 
Washington  and  Berkeley  Bridge  Company  to  provide  rea- 
sonably safe  and  sufficient  piers  for  the  purpose  for  which 
they  were  intended,  upon  which  the  steel  or  iron  structure  to 
be  erected  by  the  defendant,  under  the  said  contract,  was  to 
be  i)lace<i,  and  that  the  defendant  was  entitled  to  rely  upon 
the  said  Bridge  Company  to  perform  said  duty,  and  that  the 
plaintiff  is  not  entitled  to  recover,  even  though  the  jury 
should  find  that  pier  10  was  on  the  morning  of  December 
16th,  1908,  green,  weak,  defective  or  of  insufficient  strength, 
and  that  by  reas(Hi  of  such  condition  the  upstream  pedestal 
thereof  gave  way  when  the  upstream  girder  between  the  said 
])ier  10  and  ])ier  11  was  being  erected  thereon,  and  that  the 
plaintiff  sustained  the  injury  complained  of  thereby,  unless 
the  jury  shall  further  find,  that  before  the  happening  of  the 
injury  eoniplained  of,  the  defendant  knew  or  by  the  exercise 
of  r(»as()nabl(  care  and  precaution  could  have  known  that 
yaid  i)ier  Xo.  10  on  said  Ifith  day  of  December,  A.  D.  1908, 
was  green,  weak,  defective  or  of  insufficient  strength,  as 
aforesaid,  if  the  jury  so  find. 
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And  the  jury  is  instructed  that  it  was  the  duty  of  the  de- 
fendant to  exercise  reasonable  care  and  precaution  relative 
to  the  condition  of  said  pier  at  said  time,  and  that  knowl- 
edge of  the  condition  of  said  pier  at  said  time,  or  omission 
or  failure  to  exercise  reasonable  care  and  precaution  upon 
the  part  of  the  person  to  whom  the  jury  may  find  the  defend- 
ant intrusted  such  duty  was  the  knowledge,  or  omission  or 
failure  of  the  defendant.     (Granted  as  modified.) 

The  cause  was  argued  before  Boyd,  C.  J.  Peabcb, 
Bfrke,  Thomas^  Pattisox  and  Urner,  JJ. 

/.  Clarence  Lane  and  Edgar  H.  Gans  (with  whom  were 
II.  H.  Reedy,  Jr.,  and  H .  Snowden  Marshall,  on  the  brief), 
for  the  appellant. 

Charles  D.  ^Vagaman  and  Frank  G.  Waganmn,  for  the  ap- 
pellee. 

Thomas,  J.,  delivered  the  opinion  of  the  Court. 

The  Washington  and  Berkeley  Bridge  Company,  a  West 
Virginia  corporation,  proposing  to  build  a  toll  bridge  across 
the  Potomac  river,  at  Williamsport,  between  Berkeley  Coun- 
ty, West  Virginia,  and  Washington  County,  Maryland,  of 
sufficient  size  and  strength  to  sustain  a  track  for  trolley  cars 
or  other  cars  to  be  operated  by  electricity,  steam  or  other 
power,  and  to  provide  ample  room  for  vehicles  and  ped- 
estrians, in  July,  1907,  entered  into  a  contract  with  Mason 
D.  Pratt,  ,a  civil  engineer,  whereby  he  was  to  make  all  nec- 
essary surveys  for  the  location  of  the  bridge,  and  proper 
plans  and  specifications  for  the  same ;  supervise  the  construc- 
tion of  the  bridge  and  see  that  the  terms  of  contract  with  con- 
tractors were  "properly  and  fully  carried  out,"  and  in  all 
such  matters  act  as  "the  company's  agent  and  representa- 
tive." The  contract  further  provided  "that  in  all  trans- 
actions the  said  engineer  shall  and  will  fully  realize  and  so 
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act  and  serve  the  said  company  in  every  way  that  will  insure 
and  subserve  its  best  interest,  and  that  his  sole  object  and 
purpose  will  be  to  8er\'e  the  company  solely  and  absolutely." 
On  the  6th  of  August,  1908,  the  Bridge  Company  con- 
tracted with  the  Elmore  and  Hamilton  Contracting  Com- 
pany for  the  erection  of  the  concrete  piers  and  abutments  of 
the  bridge,  in  accordance  with  plans  and  specifications  an- 
nexed, to  be  completed  within  four  months  from  the  date  of 
the  contract,  which  specified  that  "The  decision  of  the  engi- 
neer (of  the  Bridge  Compan}^),  shall  control  as  to  the  inter- 
pretation of  the  drawings  and  specifications  dxiring  the  exe- 
cution of  the  work  under  them,"  and  on  the  tenth  of  August, 
the  Bridge  Company  entere<l  into  a  contract  with  the  appel- 
lant, the  Pennsylvania  Steel  Company  of  Philadelphia,  a 
corporation,  in  which  the  appellant  agreed  to  "fabricate,  de- 
liver, erect  and  paint  sixteen  plate  girder  spans  for  the  above 
bridge,  on  piers  provided  by  the  (Bridge)  Company,  includ- 
ing the  steel  stringers  to  support  a  trolley  track,"  according 
to  specifications  annexed,  and  to  "fully  finish  and  complete 
the  same  within  one  month  after  the  completion  of  the  piers 
and  abutments."  This  contract  also  provided  that  the  deci- 
sion of  the  "Engineer  shall  control  as  to  the  interpretation 
of  the  drawings  and  specifications  during  the  execution  of 
the  work  under  them,"  and  the  specifications  stated:  "the 
piers  are  to  be  built  under  a  separate  contract  and  will  be 
of  concrete,  and  it  is  expected  that  they  will  be  ready  for  the 
bridge  contractor  to  begin  placing  girders  not  later  than 
November  1st." 

The  Elmore  and  Hamilton  Contracting  Company  began 
the  construction  of  the  piers  and  abutments  about  the  1st  of 
September,  1908,  and  the  last  pier,  pier  ten,  was  completed 
on  the  ninth  of  December.  The  erection  of  the  steel  and 
ironwork  was  commenced  by  the  appellant  on  the  17th  of 
T^ovember,  1908.  The  piers  were  about  one  hundred  feet 
apart,  and  the  steel  superstructure  of  each  span  consisted  of 
two  large  steel  girders,  each  weighing  about  ten  toxis,  ex- 
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tending  from  pier  to  pier,  and  plneed  ou  concrete  pedestab 
on  top  of  the  piers,  seven  floor  beams  and  twelve  eye  beams, 
weighing  in  the  aggregate  about  sixteen  and  one-half  tons. 
On  these  floor  beams  was  constructed  a  railroad  track,  on 
which  the  girders  and  beams  were  transported  from  the 
shore  to  each  span  as  completed  for  use  in  the  further  con- 
struction, and  on  top  of  the  girders  was  placed  a  traveling 
crane  or  derrick,  called  a  "traveler,"  weighing  about  forty 
tons  and  employed  in  lifting  and  extending  the  girders  to 
the  next  span.  The  span  between  piers  nine  and  ten  was 
completed  on  the  15th  of  December,  and  on  the  16th  of 
December,  while  the  employees  of  the  appellant,  including 
the  appellee,  were  engaged  in  erecting  the  span  between 
piers  ten  and  eleven,  pier  ten  gave  way  and  the  steel  super- 
structure between  piers  nine  and  ten  and  the  traveler  were 
precipitated  into  the  river,  and  the  appellee  sustained  the 
injuries  for  which  this  suit  was  brought. 

During  the  trial,  which  resulted  in  a  judgment  and  ver- 
dict for  the  plaintiif,  the  defendant  reserved  twenty-two  ex- 
ceptions to  the  rulings  of  the  Court  on  the  evidence.  At  the 
conclusion  of  the  testimony  the  plaintiff  offered  two  prayers 
and  the  defendant  seventeen,  and  the  twenty-third  exception 
is  to  the  overruling  of  defendant's  special  exception  to  plain- 
tiff's first  prayer  as  modified,  to  the  granting  of  plaintiff's 
first  prayer  as  modified  and  plaiutiff's  second  prayer,  and 
to  the  modification  of  defendant's  fifteenth  prayer,  and  the 
rejection  of  defendant's  first,  second,  third,  fifth,  sixth,  sev- 
enth, eighth,  ninth,  tenth,  eleventh,  thirteenth,  sixteenth  and 
seventeenth  prayers.  As  the  defendant's  first  prayer  asked 
the  Court  to  instruct  the  jury  that  under  the  pleadings  there 
was  no  legally  sufficient  evidence  to  entitle  the  plaintiff  to  re- 
cover, it  is  necessary  to  examine  the  declaration  and  to  con- 
sider the  evidence  somewhat  in  detail. 

The  declaration  charges  that  the  defendant,  on  the  six- 
teenth of  December,  1908,  "was  engaged  and  for  some  time 
theretofore  had  been  engaged  in  the  erection  and  construe 
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tion  of  a  bridge  across  the  Potomac  river,  at  Williamsport, 
in  the  county  and  State  aforesaid,  that  said  defendant  was 
then  and  there  placing  the  structural  iron  and  steel  work 
used  in  the  erection  of  said  bridge  upon  piers  or  abutments 
which  had  lately  theretofore  been  constructed  of  cement, 
sand  and  stone  and  commonly  called  concrete  work,  and 
which  concrete  piers  and  abutments  stood  about  equi-distant 
from  each  other  across  said  Potomac  river;  that  this  plaintiff 
was  then  and  there  employed  by  the  defendant  and  was  then 
and  there  the  servant  of  the  defendant  and  was  engaged  in 
the  work  of  placing  said  structural  iron  or  steel  work  on  said 
piers  or  abutments,  and  was  then  and  there  using  due  care 
and  caution  on  his  part;  that  whilst  this  plaintiff  was  so  en- 
gaged in  his  aforesaid  work  it  became  and  was  the  duty  of 
the  defendant  to  exercise  all  reasonable  care  to  furnish,  pro- 
vide and  maintain  a  reasonably  safe  place  for  the  plaintiff 
to  perfonn  his  work,  aforesaid,  and  to  avoid  exposing  the 
plaintiff  whilst  so  employed  to  any  extraordinary  and  un- 
reasonable peril,  against  which  this  plaintiff  from  want  of 
knowledge  and  skill  could  not  by  the  exercise  of  due  care  on 
his  part  guard  himself;  yet  the  defendant  well  knowing  its 
duty  in  the  premises,  and  well  knowing  or  by  the  exercise  of 
reasonable  care  and  caution  on  its  part  could  have  known 
that  a  certain  one  of  said  piers,  to  wit :  pier  known  as  "Pier 
Ko.  10,"  was,  then  and  there,  and  at  that  time,  to  wit:  on 
the  morning  of  December  16th,  1008,  green,  weak,  defective 
and  of  insufficient  strength  to  carry  the  weight  for  which  it 
had  been  constructed,  and  well  knowing  that  this  plaintiff  by 
resaon  of  lack  of  the  requisite  scientific  knowledge,  skill  and 
experience  could  not  by  the  exercise  of  ordinary  care  and 
pnidence  guard  himself  against  the  weakness,  defectiveness 
and  insufficient  strength  of  said  Pier  Ifo.  10,  negligently 
ordered  and  directed  this  plaintiff  to  proceed  with  his  work 
of  placing  said  structural  iron  or  steel  work  upon  said  Pier 
No.  10,  and  while  so  engaged,  to  wit,  on  December  16th, 
1908,  at  Washington  County,  aforesaid,  aud  whilst  this  plain- 
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tiff  was  using  due  care  and  caution  on  his  part,  the  said  Pier 
No.  10,  by  reason  of  its  weakness,  defectiveness  and  insuffi- 
cient strength  collapsed  and  broke  down  under  the  weight  of 
said  structural  iron  or  steel  work,  and  this  plaintiff  by  rea- 
son of  the  defendant's  negligence  aforesaid,  was  hurled  and 
thrown  from  said  bridge  many  feet  into  the  river  below  and 
thereby  was  greatly  injured." 

The  evidence  shows,  or  tends  to  show,  that  pier  10  was 
properly  constructed,  and  in  the  manner  and  of  materials  of 
the  character  and  quality  provided  for  in  the  contract  and 
specifications.  According  to  the  testimony  of  a  number  of 
witnesses,  experienced  in  concrete  work,  including  R.  E. 
Glower,  who  superintended  the  building  of  the  piers,  it  takes 
from  three  weeks  to  thirty  days  after  what  is  called  the 
"initial  set"  for  concrete  to  dry  out  and  hardfen  sufficiently 
to  sustain  heavy  weights,  and  that  it  is  the  custom  to  wait 
that  length  of  time  before  putting  heavy  weights  on  concrete ; 
that  the  first  action  after  the  concrete  is  placed  in  position, 
is  the  "initial  set,"  and  then  the  drying  out  and  hardening 
process  begins,  and  the  length  of  time  it  takes  to  dry  out  and 
harden  depends  somewhat  upon  weather  conditions,  if  the 
temperature  is  about  freezing  point  or  below  the  concrete 
retains  its  moisture  and  will  not  dry  out  and  harden,  and 
newly  made  concrete  will  not  set.  One  of  these  witnesses, 
W.  K.  Dau,  a  civil  engineer  who  had  been  engaged  in  build- 
ing bridges  and  concrete  piers  for  a  number  of  years,  testi- 
fied: "I  was  at  the  Willi  amsport  bridge  on  Friday  morning 
after  the  accident,  went  on  top  of  pier  10  and  examined  the 
concrete  to  ascertain  what  condition  it  was  in  at  that  time. 
I  went  there  at  the  request  of  the  State's  Attorney  and  testi- 
fied at  the  comer's  inquest.  When  concrete  is  mixed  and 
placed  in  position  the  first  action  that  takes  place  is  called 
the  initial  set,  which  should  take  place  within  an  hour.  The 
drying  out  process  comes  after  that ;  it  takes  a  firmer  set  and 
then  the  hardening  process  takes  place,  which  is  called. set- 
ting up.     Compression  strength  is  given  to  concrete  to  hold 
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weight  by  age.  This  is  the  hardening  process.  I  examined 
the  top  of  pier  10  but  did  not  go  over  the  pedestal,  I  was 
afraid  to  go  over  but  I  stood  on  the  other  end  of  it.  I  had  a 
hammer  along  with  me  and  the  concrete  was  in  such  a  condi- 
tion, that  you  could  break  the  stones  away  from  the  mortar ; 
it  was  rather  wet,  which  indicated  that  the  concrete  was  en- 
tirely too  green  to  be  put  to  any  use,  from  my  experience  I 
could  not  say  as  to  the  materials  except  the  stone  and  the 
mixing  of  it.  The  stone  appeareil  to  be  all  right,  some  pieces 
of  it  rather  large,  but  it  was  mixed  thoroughly  and  seemed 
to  be  tampered  properly  and  well  put  up.  I  think  in  time 
it  would  have  made  a  fairly  good  job.  Weather  coiidition>* 
affect  the  setting  up  of  concrete  in  order  to  use  it,  where  the 
thermometer  would  be  around  freezing  or  below,  the  weather 
conditions  are  -regarded  as  unfavorable  to  the  setting  or  hard- 
ening of  concrete,  around  freezing  or  below  newly  made  con- 
crete will  not  set,  it  would  keep  too  much  moisture  in  the 
concrete,  it  would  not  dry  out  and  would  not  form  well." 
This  witness  further  testified  that  he  had  heard  all  the  testi- 
mony in  the  case,  and  assuming  it  to  be  true,  the  superstruc- 
ture supported  by  piers  nine  and  ten  was  not  a  reasonably 
safe  place  for  the  workmen  to  go  on  the  16th  of  December, 
1008,  for  the  purpose  of  placing  the  girders  between  piers 
ten  and  eleven;  that  there  is  a  condition  in  concrete  known 
as  "greenness,"  which  means  that  the  concrete  has  not  dried 
out,  in  other  words  it  is  still  wet.  The  drying  out  process 
has  not  hardened  it  yet;  '*that  a  ])eri^on  of  ordinary  ^kill  and 
knowledge  of  the  action  of  concrete  could  have  ascertained 
the  greenness  of  pier  10  by  going  ujmn  it  and  inspecting  it, 
an.l  that  any  man  familiar  with  the  mixing  of  concrete  and 
putting  it  into  form  and  experienced  in  seeing  it  set,  could 
have  seen  that  the  pier  was  green."  Witness,  Charles  E. 
Phelps,  Jr.,  a  mechanical  engineer  of  experience  in  concrete 
work,  when  given  the  manner  in  which  the  piers  were  built ; 
the  materials  used;  the  temperature  for  several  days  after 
the  completion  of  pier  10,  and  the  weight  of  the  steel  super- 
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structure,  testified  that  it  was  not  safe  to  place  that  weight 
on  pier  10  at  the  end  of  seven  days  from  the  date  of  its  com- 
pletion, and  that  the  natural  and  probable  consequence  of 
doing  so  would  be  "a  failure  of  the  material,  constituing  the 
pier.  It  would  probably  be  crushed  at  the  top  of  the  pier. 
A  crushing  of  the  material  would  result,  a  cnishing  of  the 
concrete;  a  failure  of  the  concrete  itself  to  support  the 
weight;"  and  that  if  the  pedestal  on  the  pier,  which  sup- 
ported one  of  the  girders  went  down  under  such  circum- 
stances, "It  would  be  due  to  the  fact  that  the  concrete  was 
not  sufficiently  set  at  the  time  the  load  was  put  on ;  and  the 
going  down  of  the  load  and  the  crushing  of  the  concrete 
pedestal  would  be  due  to  the  fact  that  it  was  loaded  before 
the  concrete  had  hardened."  The  evidence  further  shows 
that  the  temperature  at  Chewsville,  about  fourteen  miles 
from  Williamsport,  from  the  6th  of  December  to  the  IGth 
of  December,  1908,  was  as  follows:  "On  December  6th  the 
maximum  was  89  degrees  and  the  minimum  23  degrees,  on 
the  7th  45  and  27,  on  the  8th  36  and  20,  on  the  9th  38  and  24, 
on  the  10th  37  and  15,  on  the  11th  38  and  30,  on  the  12th 
39  and  27,  on  the  13th  44  and  23,  on  the  14th  47  and  25,  on 
the  15th  39  and  27,  on  the  16th  52  and  31."  Frank  L. 
Benning,  an  employee  of  the  defendant,  who  was  working  on 
the  bridge  at  the  time,  described  the  accident  as  follows :  "I 
have  known  the  plaintiff  for  about  four  years,  at  the  time 
of  the  accident  he  was  engaged  as  signal  man  on  the  traveler, 
he  and  I  were  both  working  for  the  Pennsylvania  Steel  Com- 
pany, the  Steel  Company  was  placing  the  steel  work  on  the 
bridge,  using  steel  girders  about  one  hundred  feet  long  and 
about  six  feet  high,  the  top  and  bottoms  of  flanges  about 
fourteen  inches  wide,  weighing  about  ten  and  one-half  tons 
each,  two  girders  being  placed  in  each  span  on  ])eilpstals  on 
the  top  of  the  piers  which  piers  and  pedestals  were  of  con- 
crete, pier  ten  was  about  thirty  feet  high,  the  girders  were 
placed  in  position  with  a  derrick  steam  traveler.  The  trav- 
eler is  a  crane  that  nnis  on  top  of  the  girders  on  top  of  the 
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flange,  and  lets  space  enough  under  it  to  run  a  car  between 
the  girders  and  on  top  of  this  is  an  A  frame  put  up  which 
is  a  piece  of  iron  running  from  one  side  of  the  traveler  to 
the  other,  making  something  like  the  letter  A,  upon  this  the 
boom  hangs  which  is  a  piece  of  iron  or  wood  that  reaches 
out  and  handles  the  material,  an  engine  placed  on  the  back 
of  the  traveler  furnished  the  power  for  the  operation,  it  was 
my  duty  to  run  the  engine,  the  -traveler  is  clamped  to  the 
girdei*s  in  four  different  places  near  each  corner,  there  were 
four  men  including  the  plaintiff  working  on  the  traveler  at 
the  time  of  the  accident,  I  think  there  were  fifteen  or  sixteen 
men  working  on  the  bridge  including  the  four  working  on 
the  traveler,  the  plaintiff  was  giving  signals  to  me  and  the 
other  workmen,  he  stood  on  the  front  end  of  the  traveler  on 
the  right  hand  side  between  the  legs  of  the  A  frame,  where 
he  cinild  see  all  the  workmen,  we  went  to  work  that  morning 
at  eight  o'clock  and  worked  about  a  half  hour,  got  ray  ma- 
chinery in  shape  ready  to  put  the  girder  out  and  put  it  out 
and  at  that  time  the  accident  happened,  we  picked  the  girder 
up  and  lowered  it  out  to  its  place,  as  near  as  we  could  get 
it,  and  had  to  lower  it  down  almost  in  position  temporarily 
so  it  could  not  wave,  to  allow  the  men  to  cross  over  to  pier 
eleven  and  while  we  had  it  landed  and  the  men  were  in  the 
act  of  getting  on  the  girder  to  cross  over,  the  pier  gave  way 
and  the  traveler  went  down,  the  full  weight  of  the  entire 
girder  had  not  been  let  down  on  the  pier,  up  to  the  time  of 
the  giving  way  of  the  pier  everything,  men  and  machinery, 
had  been  working  all  right,  the  first  thing  I  noticed  was  that 
the  pier  gave  way,  and  I  saw  the  traveler  leaning,  felt  it 
giving  way  under. me,  it  started  slowly." 

The  plaintiff  testified  that  he  was  forty-eiffht  years  of  age, 
and  had  been  engaged  in  work  of  bridge  building  for  twenty- 
four  years;  that  he  had  been  employed  bv  the  Pennsylvania 
Steel  Company  since  1^96  or  1897 ;  that  he  had  not  had  much 
experience  in  building  stc^'^l  work  on  concrete  work,  and  that 
the  first  work  of  that  kind  was  in  1905  or  1906,  and  that 
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prior  to  that  time  steel  "superstructure  was  generally  placed 
on  stone  piers  or  abutments";  that  he  was  employed  by  the 
defendant  to  work  on  the  bridge  of  Williamsport,  and  went 
to  work  there  the  1st  or  2nd  of  December,  1908;  and  that 
he  was  directed  to  go  there  by  a  letter  from  Mr.  Ritter,  from 
the  office  of  the  appellant  at  Steelton.  He  further  testified: 
*'When  T  got  there  they  had  the  ground  derrick  close  to  the 
track  where  they  unload  the  steel ;  they  had  one  span  up  and 
the  traveler  leady  to  put  the  boom  in  place  the  day  we  went 
to  work;  my  duty  was  giving  signals  on  the  traveler;  the 
concrete  piers  were  completed  from  the  Maryland  side  as 
far  as  pier  nine ;  pier  nine  was  then  finished,  to  the  best  of 
my  knowledge ;  we  started  to  get  the  boom  up  on  the  bridge 
abutment  to  pier  number  one  on  the  Maryland  bank.  I  con- 
tinued there  from  that  time  on  until  the  16th  day  of  Decem- 
ber, every  day,  as  we  kept  getting  one  span  out  and  the  floor 
beams  and  eye  beams  in  and  put  our  track  down  and  put  the 
rail  on  to  run  our  trolley  cars  to  carry  out  the  girders,  so  the 
traveler  could  take  them  up,  and  kept  on  one  day  after  the 
other  unless  raining  or  snowing.  On  the  morning  of  De- 
cember 16th  our  traveler  was  standing  within  about  eight 
or  ten  feet  from  the  pier  ten ;  I  do  not  know  how  long  the 
traveler  was,  I  never  measured  it.  I  should  judge  about 
forty  feet.  Girders  were  about  one  hundred  feet  long,  each 
weighing  ten  or  ten  and  one-half  tons;  between  the  girders 
which  rested  l)etween  pier?  nine  and  ten  there  were  seven 
floor  beams,  each  about  one  foot  wide  on  the  top  and  between 
twenty-two  and  twenty-three  feet  long,  each  weighing  about 
three  thousand  pounds ;  there  were  also  twelve  eye  beams  fif- 
teen inches  deep,  weighing  about  one  thousand  pounds  each ; 
the  traveler  and  equipment  that  rested  on  the  iron  girders, 
as  near  as  I  can  judge,  weighed  about  forty  tons.  On  the 
morning  of  the  16th  of  December  we  went  to  work  at  eight 
o'clock.  On  the  15th  we  put  the  girder  ofl^  the  truck.  On 
the  16th  we  picked  it  up.  I  would  boom  out  until  the  girder 
came  close  to  the  track ;  then  would  have  to  pick  up  the  load 
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again  and  l>»om  out  and  keep  on  that  way  until  it  reached 
pier  eleven.  Just  as  we  laudoil  it  temporarily  I  gave  the 
engineer  the  signal  to  drop  the  dog  in  front  of  the  engine. 
T  looked  around  and  saw  the  concrete  dropping  down  along 
the  pier,  and  I  grabbed  for  the  cable,  but  whether  T  reached 
it  I  could  not  say.  We  had  landed  the  girder  temporarily, 
to  keej)  it  so  the  wind  wouldn't  blow  it  around  and  the  men 
could  walk  across  to  shore  it  up  on  pier  eleven.  We  had  not 
let  all  the  weight  of  the  girder  down,  just  a  little,  so  it  would 
rest  there  and  would  not  wobble  aroimd.  It  would  hold  more 
firm  by  landing  it  the  least  bit  for  the  men  to  walk  across.  I 
stood  on  the  front  end  of  the  traveler  about  ten  or  twelve 
feet  higher  than  pier  ten,  and  T  was  back  about  eight  or  ten 
feet  from  the  pier.  I  saw  the  concrete  falling  under  the 
girder.  Right  under  the  girder  it  commenced  to  dribble 
doAvn  along  ihe  pier  on  the  Maryland  side  on  the  upstream 
corner.  It  just  went  gradually  down  until  it  broke  away  a 
little  ])iece,  and  then  went  with  a  crash.  After  that  I  don't 
remember  anything  until  about  ten  or  fifteen  minutes:  it 
may  have  l)«'(n  only  five  minutes  until  I  camo  to.  I  have 
been  working  with  travelers  for  the  last  twenty-four  years. 
T  am  familiar  with  the  operation  of  a  traveler.  Everything 
that  morning  was  going  along  nice  and  smooth  and  had  been 
irciw  the  beginning  of  the  work.  Nothing  had  occurred  or 
gone  wrong  from  the  star^.  with  the  machinery  or  the  trav- 
eler from  the  beginning  to  the  day  of  the  accident.  The 
girder  had  been  setting  on  the  track  over  the  night  of  the 
ir)th,  across  stringers  on  the  down-stream  side  of  the  two 
ffirders.  There  were  two  girders  from  pinr  nine  to  ten. 
This  additional  one  was  bitwcen  them  about  six  feet  from 
ih(^  downi-stnani  i»irder."  Plaintiff  also  stated  that  he  was 
eanfnl  about  bis  work;  that  he  was  not  wame<l  by  the  ap- 
pellant that  it  was  not  safe  to  go  on  the  bridge  that  morning; 
that  he  did  not  know  anything  alxmt  the  weight-bearing 
strength  of  concrete,  and  .  that  it  was  out  of  his  line, 
and    he    had    never   mixed    any    concrete   or    given    it    any 
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thought;  that  he  had  seen  concrete  mixed  with  «and,  rock, 
( enient  and  water,  and  knew  that  you  cannot  work  on  concrete 
until  it  has  hardened  a  little,  but  did  not  know  how  much  it 
must  harden,  and  that  at  ihe  places  he  had  worked  the  "con- 
r  rete  men  had  always  finished  and  moved  away" ;  that  Wil- 
liam n.  Bickel  was  foreman,  and  they  went  by  his  instruc- 
tions; that  Mr.  Pratt  wai  the  chief  engineer;  that  the  ap- 
proximate height  of  pier  ten  was  forty-five  or  forty-six  feet, 
i^nd  that  the  pedestal  on  the  upstream  end  of  pier  ten  was  five 
feet  long  across  the  pier,  about  thirty  inches  wide  and  about 
two  feet  high. 

William  Bickel  testified  in  behalf  of  the  defendant  as  fol- 
lows: "Am  87  years  old;  T  live  in  Dauphin,  Pennsylvania; 
am  an  iron  worker,  and  have  been  since  1891.  I  am  not  an 
engineer  or  a  graduate  of  any  college;  my  knowledge  of  iron 
work  is  derived  from  my  experience  as  an  iron  worker.  I  am 
not  a  concrete  expert  I  was  foreman  of  the  steel  erection 
of  the  Williamsport  Bridge  and  had  a  number  of  men  imder 
me,  one  of  »vhom  was  my  nephew,  Ross  Bickel,  who  was  one 
of  the  men  killed  in  the  accident.  The  steel  work  came  from 
the  shops  at  Steelton  in  bulk,  made  up,  ready  for  erection.  I 
know  Mason  D.  Pratt.  lie  was  engineer  in  charge  of  the 
job  at  Williamsport;  Mr.  Darby  was  his  assistant.  Mr. 
Pratt  came  about  once  a  wt  ek ;  while  he  was  away  he  left  his 
rssistant  in  charge.  The  Elmore  and  Hamilton  people  were 
])utting  up  the  concrete  piers;  we  started  the  job  on  Novem- 
ber l7th,  1908;  we  started  from  the  Maryland  side  and  went 
along  out  past  pier  nine  and  had  our  steel  on  pier  ten  at  the 
time  of  the  accident.  Up  to  this  time  we  had  not  had  any 
trouble  with  ar.y  of  the  c/>ncrete  work;  everything  had  gone 
perfectly  smooth  and  satisfactory.  On  the  9th  or  10th  of 
December,  1908,  close  to  the  yard  engine,  I  had  a  talk  with 
Mason  D.  Pratt  about  when  I  should  put  the  steel  on  pier 
ten.  Mr.  Dainey,  the  engineer  of  the  engine,  was  standing 
close  by  at  the  time.  T  psked  Mr.  Pratt  whether  he  would 
have  the  piers  completed  so  we  could  keep  on  erecting,  and 
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he  said  he  thought  they  would,  aud  I  asked  him  how  soon  we 
could  go  on  the  piers  aftei  they  were  completed,  and  he  said 
to  me,  ^Forty-eight  hours  after  the  forms  are  taken  off.'     I 
do  not  remember  what  span  we  were  then  working  on,  but 
think  we  were  on  or  about  the  seventh  span.     We  went  on 
pier  nine  six  or  seven  days  after  the  forms  were  taken  off; 
it  stood  up  all  right  and  there  was  not  any  trouble  about  it. 
We  came  to  pier  ten  and  erected  span  ten  on  the  fifteenth. 
I  examiped  pier  ten  with  a  bar,  and  jabbed  around  on  it  to 
see  how  hard  it  was;  it  was  not  perfectly  dry;  it  was  well 
set,  though.     I  had  also  examined  pier  nine,  and  there  was 
no  difference  between  nine  and  ten,  as  far  as  my  examina- 
tion showed ;  pier  nine  was  not  dry  when  we  went  on  it,  and 
T  did  not  notice  any  difference  as  far  as  wetness  between 
the  two.     I  was  out  on  each  pier  while  the  steel  was  being 
erected  three  or  four  time^^  every  day.     I  was  at  pier  ten  on 
Tuesday  the  fifteenth,  and  looked  over  everything  and  did  not 
see  anything  wrong,  and  went  out  next  morning  before  we 
started  to  work  and  did  not  see  anything  wrong.     A  few 
minutes  before  the  accident  I  went  back  to  the  yard  and  was 
helping  to  load  a  girder  when  the  accident  occurred.     On  all 
jobs  we  always  go  by  the  engineer's  orders  and  directions.    I 
had  worked  on  other  bridges,  putting  steel  work  on  massed 
concrete."     On  cross-examination  Bickel  stated  that  he  did 
not  know  anything  about  concrete  and  had  never  had  any 
experience  in  it;  that  he  testified  before  the  coroner's  j.ury 
^hat  he  had  <»harge  of  the  steel  work,  and  had  instructions  to 
keep  on  erecting  from  thr  home  office;  that  they  had  just 
about  finished   pier  ten  when  Mr.   Pratt  told  him  that  he 
could  go  on  the  pier  forty-eight  hours  after  the  forms  were 
taken  off;  that  he  did  not  recollect  seeing  Mr.  Pratt  at  pier 
10  after  it  was  finished  until  after  the  accident.    He  further 
stated  that  no  one  from  the  home  office  told  him  to  stop,  and 
no  one  from  the  home  offiee  told  him  to  disregard  the  orders 
of  Mr.  Pratt;  that  he  ne\er  disobeyed  any  orders  from  Mr. 
I^ratt  during  the  time  he  was  working  on  pier  ten;  that  no 
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<»ne  told  him  to  stop,  and  that  the  only  jobs  of  bridges  placed 
upon  concrete  piers  in  his  experience,  other  than  the  Wil- 
liamsport  bridge,  was  one  in  Alabama  and  one  in  Schnec- 
tady,  ITew  York. 

Thomas  Earie,  superintendent  of  the  bridge  and  construc- 
tion department  of  the  defendant  company  and  a  civil  engi- 
neer, stated  that  he  had  been  in  the  employ  of  that  company 
since  1891 ;  that  he  knew  of  the  contract  between  the  Wash- 
ington and  the  Berkeley  Bridge  Company  and  the  defend- 
ant; and  that  the  defendant  undertook  the  work  under  that 
contract;  tiat  he  had  known  Mr.  Pratt  since  1887;  that  Mr. 
Pratt  graduated  from  the-  Lehigh  University  in  1887,  and 
was  at  one  time  employed  by  the  Phoenix  Bridge  Company, 
and  in  1891  was  in  the  employ  of  the  defendant  as  the  engi- 
neer of  the  frog,  switch  and  signal  department,  and  remained 
m  that  position  mitil  1904  when  he  went  into  the  business 
of  consulting  engineer,  and  has  been  in  that  business  ever 
since ;  that  he  is  a  member  of  the  Am.  Society  of  Civil  Engi- 
neers, and  in  addition  to  the  work  he  did  for  the  defendant 
he  has  since  been  engaged  in  engineering  work  for  the  Cen- 
tral Pa.  Traction  Company,  the  largest  traction  company  in 
Harrisburg,  and  was  engineer  for  that  company  in  the  build- 
ing of  the  car  house  and  car  bam  of  reinforced  concrete; 
that  the  general  custom  among  contractors  for  bridge  work, 
s-uch  as  the  defendant  "was  engaged  in  and  the  character  of 
the  work,  such  as  the  erection  of  steel  and  iron  superstruct- 
ure upon  piers  and  abutments,  such  as  the  Williamsport 
bridge,  and  as  to  the  method  of  having  the  work  done  and  the 
inspection  of  the  work  of  other  contractors  is  to  do  it,  under 
a  contract  and  specifications,  which  provides  that  the  owner 
shall  have  an  engineer  in  charge  of  the  work,  and  the  con- 
tractor is  to  do  the  work  in  accordance  with  the  contract  and 
specifications  and  the  orders  of  the  engineer  employed  by  the 
owner  and  to  the  satisfaction  of  that  engineer" ;  that  the  de- 
fendant "carried  on  the  work  at  Williamsport  in  accordance 
with  that  custom";  that  tie  ex])erience  of  the  defendant  in 
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tollowiri^  that  grneral  custom  has  been  satisfactory,  and  that 
prior  to  the  accident  at  Williamsport  the  defendant  had  never 
had  an  accident  charged  against  the  engineer  or  another  inde- 
j)endent  contractor,  but  that  he  had  heard  about  such  acci- 
dents in  the  engineering  papers.  On  cross-examination  he 
stated  that  he  knew  ilr.  Pratt  had  made  other  designs  for 
bridge  work,  but  that  the  Williamsport  bridge  was  the  only 
l)ri(lge  that  he  knew  of  that  Mr.  Pratt  was  engineer  for;  that 
"bridge  work  is  diflFerent  from  other  work,  but  that  it  does 
not  make  any  difference  as  to  the  effect  upon  concrete  whether 
the  weight  placed  upon  it  is  a  bridge  or  another  kind  of  stnic- 
ture.''  On  re-cross-examination  he  further  stated:  "I  know 
something  about  concrete;  I  know  that  green  concrete  will 
not  support  weights  that  are  too  heavy  for  the  size  of  the 
concrete.  We  sold  the  superstructure  of  the  Williamsport 
bridge  by  the  pound.  When  we  sent  it  out  we  knew  what  it 
weighed:  personally,  I  never  estimated  the  weight  which 
each  ])ier  was  to  carry,  but  I  could  have  known  that  from  the 
data  in  the  office;  the  defendant  could  have  known  that.  The 
defendant  had  the  plans."  The  defendant  offered  further 
evidence  tending  to  establish  the  custom  testified  to  by  its 
superintendent. 

The  charge  in  the  declaration  is,  in  substance,  that  pier 
ten  was  green  and  of  insufficient  strength  to  sustain  the 
weight  placed  upon  it;  that  the  plaintiff  was  ignorant  of  the 
tact,  and  could  not,  by  the  exercise  of  ordinary  care,  have 
discovered  it;  that  the  defendant  knew,  or  by  the  exercise  of 
reasonable  c»are  could  have  known,  of  the  condition  of  the 
pier,  and  that  by  reason  of  the  negligence  of  the  defendant 
in  directing  the  plaintiff  to  go  to  work  on  the  superstructure 
pipced  on  said  pier,  when  it  was  green  and  not  of  sufficient 
strength  to  sustain  the  weight,  the  plaintiff,  while  exercising 
due  care,  was  injured.  The  evidence  shows  that  the  injury 
occurred  by  reason  of  the  fact  that  the  superstructure  of  the 
brido-e  and  traveler  were  placed  on  it  when  it  was  green,  and 
before  it  had  had  time  to  dry  and  harden ;  that  it  requires 
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from  three  weeks  to  thirty  days  for  massed  concrete  to  harden 
sufficiently  to  sustain  heavy  weights,  and  that  it  is  the  custom 
of  those  engaged  in  erecting  bridge  work  or  placing  heavy 
weights  on  concrete  to  allow  from  three  weeks  to  thirty  days 
to  elapse  before  placing  heavy  weights  on  it ;  that  the  plaintiff 
did  not  know,  and  could  not  by  the  exercise  of  reasonable  care 
have  known,  that  pier  ten  was  not  in  a  safe  condition,  and 
that  he  was  not  warned  by  the  defendant  not  to  go  to  work  on 
the  span  resting  on  said  pier  until  it  had  had  time  to  dry 
and  harden ;  that  the  fact  that  it  required  from  three  weeks 
to  thirty  days  for  massed  concrete  to  harden  was  generally 
known  by  those  engaged  in  the  business  of  erecting  bridge 
work  or  othtr  heavy  structures  on  concrete  piers  or  abut- 
ments, and  ihat  the  appellant  was  engaged  in  that  business, 
and  did  not  warn  the  plaintiff  or  its  other  employees  engaged 
in  the  erection  of  the  bridge  at  Williamsport  of  the  danger 
of  working  on  said  piers  before  they  had  sufficiently  dried 
and  hardened  to  sustain  the  weight  to  be  placed  on  them,  and 
of  the  necessity  for  waiting  three  weeks  or  thirty  days  after 
the  completion  of  the  pier  before  placing  the  steel  work  on  it. 

The  ])rincipal  contention  of  learned  counsel  for  the  appel- 
lant is  that  ^s  the  piers  were  not  constructed  by  the  appellant 
and  were  not  under  its  control,  it  is  not  responsible  for  any 
injury  resulting  from  the  condition  of  the  pier  at  the  time  of 
the  accident.  It  is  further  contended  in  their  brief  that, 
having  followed  the  custom  to  rely  upon  the  engineer  of  the 
Bridge  Company,  the  appellant  was  noz  required  to  inspect 
the  pier  or  to  warn  the  appellee  of  the  time  required  for  it 
to  harden.  There  is  a  line  of  decisions  to  the  effect  that 
where  the  place  where  a  master's  servant  is  required  to  work 
was  not  erected  by  the  master,  and  is  not  under  his  control, 
the  master  is  not  liable  for  any  injury  sustained  by  his  serv- 
ant by  reason  of  any  defect  in  its  construction,  but  the  deci- 
sions on  that  point  are  not  harmonious,  and  there  are  many 
well-con?idered  cases  maintaining  the  opposite  view.  Tn  this 
case,  howevpr,  the  injury  did  not  hapj)cn  by  reason  of  any 
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defect  in  the  construction  of  the  pier;  on  the  contrary,  the 
evidence  tends  to  show  that  the  piers  were  properly  con- 
structed ;  but  all  the  evidence  tends  to  show  that  the  accident 
happened  because  the  weight  of  the  superstnicture  of  the 
bridge  was  placed  on  pier  ten  before  it  had  time  to  dry 
and  harden.  The  accident  was  not  chargeable,  therefore,  to 
any  negligence  of  the  company  that  erected  the  pier,  but  was 
due  entirely  to  the  fact  that  the  appellant  placed  its  em- 
ployee at  work  on  it  before  it  had  had  time  to  harden.  Under 
such  circumstances  the  cases  to  which  the  appellant  refers 
and  upon  which  it  relies  do  not  apply.  Neither  the  foreman 
nor  the  appellee  knew  that  it  was  necessary  to  wait  from 
three  weeks  to  thirty  days  before  placing  the  superstructure 
of  the  bridge  on  the  pier,  and  they  were  not  told  or  warned 
by  the  appellant  of  the  danger  "to  which  they  would  be  sub- 
jected if  they  attempted  to  do  so.  They  could  not  by  the  exer- 
ci.-e  of  ordinary  care  have  known  of  the  danger,  and  it  was 
the  duty  of  the  appellant  to  have  taken  the  necessary  precau- 
tions for  their  protection,  by  either  warning  them  not  to  go 
on  the  pier  until  the  three  weeks  or  thirty  days  had  elapsed, 
or  by  inspecting  the  pier  before  sending  them  on  it.  In  the 
caf^e  of  Hamelin  v.  Malster,  57  Md.  287,  Judge  Axvey  said: 
^^Nor  is  the  master  justified  in  knowingly  or  negligently 
exposing  tho  servant  to  any  extraordinary  or  unreasonable 
peril  in  the  course  of  the  employment,  against  which  the 
servant,  from  the  want  of  knowledge,  skill  or  physical  abil- 
ity, could  not,  by  the  usr^,  of  ordinary  care  and  prudence, 
under  the  circumstances  of  the  case,  guard  himself.  For  the 
violation  of  duty  in  these  respects  by  the  master,  whereby 
injury  is  sustained  by  the  servant,  the  master  is  justly  liable. 
These  principles  are  laid  down  in  a  great  number  of  adjudged 
eases,  and  have  been  explicitly  enunciated  by  this  Court.'' 
In  the  case  of  Eckhardt  v.  Lazaretto  Co.,  90  Md.  177,  the 
law  is  clearly  stated  by  Judge  Schmucker  as  follows:  "The 
law  governing  the  relation  of  employer  and  employee  has  been 
the  subject  of  many  adjudications  and  may  be  said  now  to  be 
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fairly  well  settled.  Ordinarily  it  is  incumbent  upon  an  em- 
plcyer  in  a  large  manufacturing  establishment  like  that  of 
the  present  appellee  to  furnish  a  suitable  place  in  which  work 
may  be  performed  with  a  reasonable  degree  of  safety  to  his 
emplcAees,  and  without  exposure  to  dangers  that  do  not  come 
within  the  obvious  scope  of  the  employment  as  usually  car- 
ried on.  He  must  also  provide  him  with  reasonably  safe 
and  proper  lools  and  appliances,  and  must  inform  the  em- 
ployee of  any  latent  risks  of  the  employment  which  the  lat- 
ter would  not  be  likely  to  know  or  appreciate,  but  the  em- 
j>loyer  is  not  responsible  for  injuries  resulting  from  those 
dangers  which  are  the  subject  of  common  knowledge  or  can 
be  readily  seen  by  common  observation,  or  which  were  known 
to  the  employee,  or  by  the  exercise  on  his  part  of  a  reason- 
able degree  '»f  prudence  might  have  been  known  to  him. 

When  the  occupation  carried  on  is  in  its  nature  so  extra- 
hazardous as  to  be  dangerous  to  human  life  or  health,  both 
justice  and  humanity  require  that  the  employer  should  take 
all  reasonable  and  needed  precautions  to  secure  safety  to  the 
employees,  and  make  clearly  known  to  them  the  inherent 
dangere  of  the  service,  and  would  especially  acquaint  them 
with  such  risks  as.  are  ascertainable  only  through  a  knowl- 
edge of  scientific  facts,  which  an  uneducated  man  is  not  pre- 
sumed to  know.  Some  of  the  cases  go  so  far  as  to  hold  that 
in  specially  hazardous  occupations  the  employer  must  make 
and  enforce  reasonable  rules  and  regulations  for  the  conduct 
of  the  work  in  order  to  protect  the  employees  from  the  dan- 
gers of  the  service.  A  failure  on  the  part  of  the  employer 
to  afford  the  protection  due  from  him  to  the  employee  will 
render  him  liable  for  injuries  occurring  to  the  latter  as  a 
result  of  such  failure."  The  same  principle  was  recognized 
and  applied  in  the  opinion  delivered  by  Judge  Boyd,  in  the 
case  of  the  Am.  Tohacco  Co.  v.  StricUing,  88  Md.  500, 
where  the  master  was  held  liable  for  exposing  a  girl  to  the 
dangers  of  a  rapidly  revolving  shaft,  of  which  she  was  not 
warned,  and  in  the  very  recent  case  of  Manuel  v.  Cumber- 
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la?id.  111  ^Id.  196,  where  the  City  of  Cumberland  was  re- 
quired to  answer  for  injuries  received  by  an  employee,  while 
working  in  a  trench,  by  reason  of  the  proximity  of  a  gas 
main,  which  caused  the  sides  of  the  trench  to  give  way,  in 
which  c&SQ  JriHJE  Pearck  said:  **\Vhere,  as  in  this  case, 
there  was  a  probable  source  of  danger  unknown  to  and  un- 
dibcoverable  by  either  the  plaintiff  or  the  foreman,  but 
known  to  the  defendant,  or  which  must  have  been  known 
uj)on  comparing  the  location  of  the  sewer  with  that  of  the 
gas  main,  there  is  the  strongest  reason  for  the  application  of 
the  rule  above  stated.  If  the  foreman  had  been  furnished 
with  a  drawing  of  the  location  of  this  gas  main  wherever  it 
was  in  close  proximity  with  this  trench,  it  is  reasonable  t(v 
presume  that  he  would  have  taken  such  precautions  as  he 
deemed  reasonable  to  secure  safety  at  the  place  of  this  acci- 
dent, either  by  shoreing  up  the  side  of  the  trench,  or  some 
oth(r  approj)riate  means,  and  that  he  would  not  have  per- 
emptorily ordered  the  men  to  go  into  the  trench,  if  he  had 
had  reas(m  to  l)elieve  it  was  unsafe." 

The  appellant  cannot  rely  upon  a  custom  among  those  en- 
gaged in  building  bridg(»s,  to  trust  to  the  engineer,  to  re- 
lieve it  of  a  duty  imposed  upon  it  by  law,  to  take  proper 
precautions  for  the  protecticm  of  its  employees.  It  was  said 
in  Ramn  v.  Clark,  41  Md.  158:  ^*A  usage  in  contravention 
of  a  well  settled  and  .salutary  rule  of  law  cannot  be  sus- 
tained by  Courts  of  justice,"  and  in  Susquehanna  Fertilizer 
Co,  V.  White,  6(5  ild.  444,  that  *'It  has  been  repeatedly  de- 
cided that  a  usage  must  not  be  in  restraint  of  trade;  that  it 
must  not  conflict  with  j)ublic  policy  and  the  law  of  the  land, 
and  that  it  must  l)e  reasonable  and  not  productive  of  injus- 
tice^ in  its  ])ractical  operation."  See  also  First  Nth  Bank 
V.  Taliaferro,  72  Md.  161. 

Xor  can  ihe  appellant  escape  liability  on  the  ground  that 
it  relied  U])on  the  engineer  of  the  Bridge  Company  to  warn 
its  employers  of  the  danger  of  going  to  work  on  the  piers 
before  they  had  had  time  to  harden,  and   to  see  that   the 
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place  in  which  they  were  required  to  render  services  to  the 
appellant  was  reasonably  safe.  This  was  a  duty  that  the  ap- 
pellant owed  to  them,  and  if  it  entrusted  it  to  another  per- 
s(;n,  it  was  liable  for  his  negligence  in  the  performance  of 
it.  Mr.  Pratt  was  not  the  fellow  servant  of  the  appellee.  In 
the  case  of  Ilamelui  v.  Malster,  supra,  Judge  Alvey  said: 
**To  the  general  rule,  however,  there  is  this  qualification  or 
excpetion  that  where  the  middleman  or  superintendent  is  en- 
trusted with  the  discharge  of  the  duties  incumbent  upon  the 
master,  as  between  the  latter  and  the  servant,  there  the 
master  may  be  liable  for  the  omission  or  neglect  of  the  man- 
age r  or  superintendent  in  respect  to  those  duties.''  And  in 
the  case  of  Manuel  v.  Cumberland,  supra,  Judge  Pearce, 
speaking  of  the  duty  that  the  master  owes  to  his  servant,  and 
the  right  of  the  servant  to  rely  on  the  master  for  a  proper 
discharge  of  that  duty,  says:  "He  has  a  right  to  look  to  the 
master  for  the  discharge  of  that  duty,  and  if  the  master,  in- 
stead of  discharging  that  duty  himself,  sees  fit  to  have  it 
attended  to  l\y  others,  that  does  not  change  the  measure  of 
obligation  to  the  employee,  or  the  latter's  right  to  insist  that 
reasonable  precaution  shall  be  taken  to  secure  safety  in 
these  respect^."  This  rule  has  been  repeatedly  followed  in 
this  State.  PU-esville,  &tc.,  v.  Russell,  88  Md.  563;  P.  W. 
d'  B.  R,  Co,  V.  Derers,  101  Md.  341 ;  Bemheim^r  v.  Bager, 
108  Md.  551;  B.  &  0.  R.  R.  Co.  v.  Baugh,  149  U.  S.  368. 
We  have  carefully  examined  all  of  the  prayers  to  which 
the  defendant's  exception  relates.  The  Reporter  is  requested 
to  set  these  prayers  out  in  his  report  of  the  case.  Plaintiff's 
first  prayer  as  modified  and  second  prayer  fairly  presented 
the  case  to  the  jury,  and  required  the  jury  to  find  all  the 
facts  essential  to  the  plaintiff's  right  to  recover.  Defend- 
ant's special  exception  to  plaintiff's  first  prayer  was  prop- 
erly overruled.  The  evidence  shows  that  it  was  generally 
known  among  those  engaged  in  the  erection  of  bridges  and 
other  heavy  structures  on  massed  concrete  that  it  is  unsafe 
to  subject  concrete  to  heavy  weights  until  it  has  had  time  to 


Digitized  by 


Google 


486  PENX.  STEEL  CO.  vs.  NACE. 

Opinion  of  the  Court  [113 

dry  out  and  harden,  and  that  the  usual  time  allowed  is  from 
three  weeks  to  thirty  days.  It  would  unduly  prolong  thi:^ 
opinion  to  discuss  separately  the  rejected  prayers  of  the  de- 
fendant. They  were  framed  to  present  the  several  conten- 
tions of  the  defendant  which  we  have  already  considered, 
and  for  the  reasons  we  have  stated  we  think  they  were  prop- 
erly rejected.  In  regard  to  the  modification  of  the  defend- 
ant's fiftei  nth  prayer  it  is  only  necessary  to  say,  as  we  have 
already  stated,  that  if  the  defendant  entrusted  the  discharge 
of  its  duty  to  the  engineer  of  the  Ikidge  Company,  then  it 
is  responsible  for  any  neglect  on  his  part  in  the  discharge  of 
that  duty. 

We  have  carefully  examined  all  of  the  numerous  excep- 
tions to  the  rulings  of  the  Court  on  the  evidence,  and  do  not 
find  reversible  error  in  any  of  them.  The  plaintiff  was  not 
(mly  required  to  show  that  the  accident  happened,  but  it  was 
also  incumbent  upon  him  to  show  that  it  happened  by  reason 
of  the  negligence  of  the  defendant.  To  meet  this  require- 
ment it  was  necessary  for  him  to  show  what  caused  the  giv- 
ing away  of  pier  10,  and  to  that  end,  to  show  that  it  was 
properly  constructed,  but  gave  way  when  the  superstructure 
was  placed  on  it  because  it  was  green  and  had  not  dried  or 
hardened.  The  testimony  of  those  familiar  with  concrete 
construction,  in  regard  to  the  properties  and  hardening  pro- 
cess of  concrete,  and  the  time  it  takes  to  dry  out,  and  the 
usual  time  allowed  for  the  hardening  pi*ocess,  and  their 
opinion  as  to  the  danger  and  the  natural  result  of  placing 
heavy  weights  on  it  before  it  has  hardened,  etc.,  was  proper 
and  legitimate  evidence.  In  regard  to  the  last  two  excep- 
tions, which  are  to  the  rulings  of  the  Court  refusing  to  per- 
mit the  witnesses  to  state  what  the  general  reputation  of  the 
engineer,  Pratt,  was,  it  is  sufficient  to  say  that  the  defendant 
was  not  prejudiced  by  these  mlings,  for,*  as  has  been  said,  if 
the  defendant  entrusted  to  him  the  discharge  of  its  duty, 
then  it  was  responsible  for  his  omissions  regardless  of  his 
general  reputation  as  an  engineer.     In  regard  to  the  two  ex- 
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ceptions  to  the  rulings  of  the  Court,  refusing  to  permit  the 
witness,  Dau,  to  answer  the  question  relating  to  the  sand 
which  he  found,  and  the  other  piles  of  sand  about  the  pier, 
we  need  only  add  that  the  defendant  could  not  have  been 
prejudiced  by  the  rulings,  as  there  was  no  offer  or  effort 
made  to  show  that  the  pier  was  not  properly  constructed. 

Finding  no  reversible  error  in  any  of  the  rulings  of  the 
Court  below,  we  must  affirm  the  judgment  appealed  from. 

Judgment  affirmed  with  costs. 


CARROLL  B.  BLICK  vs.  THE  MERCANTILE  TRUST 
AND  DEPOSIT  COMPANY  et  al. 

Attachments — Claim  for  Unliquidated  Damages  in  Action  Ex 

Contractu. 

When  the  special  requirements  of  the  statute  relating  to  attach- 
ments for  imliquidated  damages  have  not  been  complied  with, 
no  attachment  can  be  issued  against  a  non-resident  debtor, 
unless  the  claim  on  which  it  is  founded  be  for  an  ascer- 
tained amount,  such  as  can  be  properly  verified  by  affidavit, 
and  the  caase  of  action  filed  with  the  declaration  must  either 
show  on  its  face  the  amount  of  the  defendant's  liability  or 
itself  furnish  the  standard  for  ascertaining  such  liability. 

The  affidavit  and  the  declaration  in  an  attachment  issued  to 
affect  the  funds  of  a  non-resident  stated  the  cause  of  action 
and  the  account  to  be  for  "services  rendered  in  making  invest- 
ments, collecting  income,  adjusting  settlements,  releasing 
mortgages,  and  acting  generally  as  defendant's  agent,  and 
superintending  his  financial  affairs  in  the  United  States  dur- 
ing the  year  1900  to  1909,  inclusive,  at  $1,500.  a  year,  $15,- 
000."  Held,  that  since  this  claim  is  for  the  value  of  serv- 
ices to  be  determined  upon  trial,  and  not  for  a  sum  agreed  to 
be  paid,  or  for  a  sum  which  may  be  ascertained  by  corn- 
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putation  or  calculation  from  the  contract,  it  is  a  claim  for 
unliquidated  damages,  end  the  attachment  issued  thereon 
should  be  quashed. 

Decided  June  22nd.  1910. 

Appeal  from  the  Baltimore  City  Coitrt  (Elliott,  J.). 

The  cause  was  argued  before  Boyd,  C.  J.,  Briscoe, 
Peaiu'k,  Bi'RKE,  Thomas  and  Urner^  JJ. 

Joseph  N.  Ulman  and  Clarence  A.  Tucker  (with  whom 
were  S.  J.  Ilarman  and  ('has.  //.  Knapp  on  the  brief),  for 
the  appellant. 

John  Hinkleij  and  Louis  J.  Burger,  for  J.  M.  Cockins, 
appellee. 

Pkauck.  J.,  delivered  the  opinion  of  the  Court. 

On  Septeml)er  28rd,  1909,  the  ap|>ellant,  Carroll  B.  Bliek, 
issued  an  attachment  out  of  the  Baltimore  City  Court  against 
James  M.  Cix?kins,  a  non-resident  of  the  State  of  Maryland, 
to  r(Cov(  r  the  sum  of  $15,000  claimed  to  be  due  him  for  serv- 
ice«  rendered  by  him  to  said  Coekins.  This  writ  was  laid  in 
the  hands  of  The  Mercantile  Trust  and  Deposit  Company  of 
Baltimore,  The  Xational  Marine  Bank,  The  Drovers  and  Me- 
ehanies'  Xational  Bank,  The  Fidelity  and  Trust  Company, 
and  The  Fidelity  and  Deposit  Company  of  Maryland,  as  gar- 
ni^^lues.  The  defendant  appeared  specially  in  each  of  these 
eases  for  the  purpose  of  uioving  to  quash  the  writ  of  attach- 
ment, and  Pled  the  same  motion  in  each  of  the  garnishee 
cases,  alleging  the  following  reasons  therefor: 

1.  Because  there  was  no  sufficient  affidavit  filed. 

2.  Because  the  account  filed  was  insufficient. 

8.  Because  the  short  note  filed  was  not  sufficient. 
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4.  Because  no  writ  of  summons  was  issued  against  the  de- 
fendant and  no  copy  thereof  was  set  up  at  the  Court  House 
door. 

5.  Because  the  alleged  indebtedness  for  which  the  attach- 
ment was  issued  was  for  unliquidated  damages. 

6.  Because  the  claim  sued  on  is  not  a  liquidated  claim. 

7.  For  other  reasons  apparent  on  the  face  of  the  proceed- 
ings. 

The  Court  quashed  the  attachment  on  the  fifth  and  sixth 
grounds,  and  judgment  was  entered  for  the  garnishee  in  each 
case,  and  the  plaintiff  has  appealed  in  each  case. 

The  affidavit  is  in  the  usual  and  appropriate  form  for  an 
attachment  against  a  non-resident  debtor,  and  there  was  an- 
nexed to  and  filed  with  the  affidavit  the  following  statement  of 
account : 

"Statement  of  Account.  James  M.  Cockins  to  Carroll  B. 
Blick,  Dr.  To  services  rendered  in  making  investments,  col- 
lecting income,  adjusting  settlements,  releasing  mortgages, 
and  acting  generally  as  defendant's  agent  and  superintend- 
ing his  financial  affairs  in  the  United  States  during  the  years 
1900  to  1909,  inclusive,  at  $1,500  a  year $15,000." 

The  short  note  contained  the  common  counts  and  the  fol- 
lowing special  count:  "This  suit  is  instituted  to  recover  the 
sum  of  fifteen  thousand  dollars  due  and  owing  from  the  de- 
fendant to  the  plaintiff,  for  services  rendered  by  the  plaintiff 
to  the  defendant  in  making  investments,  collecting  incomes, 
adjusting  settlements,  releasing  mortgages,  and  acting  gener- 
allv  as  defendant's  agent,  and  superintending  his  financial 
affairs  in  the  Fnited  States,  during  the  years  1900  1901, 
1902,  1908.  1904,  1905,  1906,  1907,  1908  and  1909." 

It  is  obvious  that  the  objection  that  the  claim  is  not  liqui- 
dated and  therefore  cannot  form  the  basis  of  an  attachment 
such  as  that  issued  in  this  case  is  the  principal  and  funda- 
mental objection. 

Tn  Stenart  v.  CJiappelh  98  Md.  527,  we  were  required  to 
consider  this  question,  arising  there  under  vei*y  similar  cir- 
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cunistances,  iind  much  that  was  there  said  is  precisely  in  point 
here.  We  shall  repeat  here  some  passages  cited  in  that  opin-- 
ion  as  the  most  concise  and  authoritative  statements  of  the 
general  law  upon  the  subject.  Mr.  Rood,  in  his  work  on 
Garnishment,  says:  "Demands,  the  amount  of  which  cannot 
be  ascertained  by  computation,  but  only  by  the  verdict  of  a 
jury,  or  in  other  similar  manner,  are  not  included  in  the 
terms  of  statutes  declaring  what  property  and  debts  may  be 
attached  by  garnishment."  And  in  accord  with  this  gaieral 
statement  of  the  law  special  provision  is  made  in  many  States, 
including  our  own  State,  for  attachments  in  cases  arising  ex 
contractu  where  the  damages  are  clearly  imliquidated,  and  in 
actions  for  wrongs  independent  of  contract,  upon  compliance 
with  special  requirements^  including  a  bond  similar  to  that 
required  in  attachments  for  fraud. 

Tn  Poe^s  Practice,  sec.  415,  that  author  said:  "As  the  re 
suit  of  the  authorities,  it  may  be  stated  that  the  claim,  to  be 
wilhin  the  Act,  must  be  one  for  an  ascertained  amount  of 
liquidated  indebtedness  to  which  a  plaintiff  can  properly 
swear,  and  the  cause  of  action  which  must  be  filed  with  the 
declaration  must  be  one  which  either  on  its  face  shows  the 
liability  of  the  defendant,  and  the  amount  of  such  liability, 
or  which  itself  furnishes  the  standard  or  means  of  arriving 
at  such  liability."  The  rule  stated  by  Mr,  Poe  is  fully  sus- 
tained by  the  ^laryland  cases.  Warwick  v.  ChcUie,  23  Md 
IfU  ;  Hough  v.  Kugler,  30  Md.  186;  Orient  Ins,  Co.  v.  An- 
drews, GG  'Md.  371 ;  Williams  v.  Jones,  38  Md.  555 ;  Smith- 
son  V.  U,  S,  Tel  Co.,  20  Md.  166.  Tn  the  case  last  men- 
ti'Uied  the  Court  said:  "Where  a  precise  sum  for  damages  is 
not  agreed  U[)On,  and  is  not  of  the  essence  of  the  contract  be- 
tween the  parties,  the  quantum  of  damages  is  unliquidated." 
Tn  Bvits  V.  Collins,  13  Wend.  130,  the  rule  was  happily  ex- 
prosf^ed  as  follows:  "T^nliquidated  damages  arc  such  as  rest 
in  opinion  only,  and  must  be  ascertained  by  a  jurs'.  They 
are  damages  which  cannot  be  ascertained  by  computation  or 
calculation;  as,  for  instance,  damages  for  not  using  a  farm 
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in  a  workmanlike  manner,  for  not  skillfully  amputating  a 
limb,  for  unskillfully  working  raw  material  into  a  finished 
fabric,  and  other  cases  of  like  character  where  are  no  data 
given  for  computation  or  any  mode  of  calculation." 

In  Eastman  v.  Thayer,  60  N.  H.  676,  where  damages  were 
claimed  for  non-performance  of  covenants  in  a  lease,  the 
Court  said:  "The  ascertainment  of  defendant's  claim  re- 
quires the  exercise  of  judgment,  discretion  and  opinion,  and 
not  mere  calculation  or  computation.  Consequently  it  is  for 
unliquidated  damages." 

In  Sievart  v.  Chappell,  supra,  where  the  claim  was  "for 
$1,000  for  professional  services,"  in  sustaining  the  action  of 
the  lower  Court  in  quashing  the  attachment,  we  quoted  the 
singularly  clear  language  of  the  learned  Judge  Dennis,  in 
assigning  his  reasons  for  holding  the  claim  lo  be  unliqui- 
dated, and  it  is  so  eonclu^^ively  ap])lieable  to  the  claim  now 
before  us  that  we  reproduce  it  here.  He  said:  "There  is  no 
agieement  alleged  by  which  the  defendant  bound  himself  to 
pay  any  particular  sum,  and  the  value  of  these  services  is 
put  at  what  the  plaintiff  himself  asstimes  them  to  be  worth. 
This  is  by  no  means  the  real  test  of  their  value ;  the  real  test 
is  what  thry  are  reasonably  worth,  and  that  must  be  deter- 
mined by  a  jury,  after  testimony/' 

In  each  case  the  question  is  whether  the  'Contract  itself 
fixes  the  amount  or  furnishes  a  standard  by  which  the  amount 
may  bo  certainly  determined.  If  it  does,  the  attachment 
wih  lie.     If  it  does  not,  it  will  not  lie. 

The  cases  of  Williams  v  Jones,  38  Md.  .555,  and  Dinck- 
f<on  V.  Showell,  79  Md.  49,  are  cases  where  the  attachment 
was  sustained,  and  they  are  good  illustrations  of  the  applica- 
tion of  the  rule  favorably  to  the  plaintiff.  In  the  former 
case,  a  bond  conditionofl  for  the  payment  of  money  failed  to 
state  the  exact  amount  it  was  intended  to  secure,  but  it  con- 
tained all  the  elements  or  data  necessary  to  enable  the  Court 
to  ascertain  the  amount  due  thereon,  and  to  justify  the 
plaintiff  in  verifying  it  by  his  oath.     In  the  latter  case  the 
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contract  was  to  sell  and  deliver  a  certain  promissory  note  for 
$2  000  with  interest  from  a  certain  date,  for  $1,850.  and  the 
Court  said  :  "The  contract  is  no  less  certain  as  to  ths  standard 
hy  irhlch  the  damages  resulting  from  its  breach  are  to  be 
ascertained  than  is  an  agreement  for  the  sale  of  goods  where 
no  price  has  been  stipulated.    ^Yilson  v.  Wilson,  8  Gill,  192." 

The  case  of  Hough  v.  Kugler,  30  Md.  186,  is  in  close 
analogA'  with  the  present  case,  and  may  be  taken  as  a  satis- 
factory illustration  of  the  application  of  the  rule  adversely 
to  the  ])laintiff.  In  t^at  case  the  voucher  produced  by  the 
attaching  creditor  consisted  of  articles  of  agreement  for  the 
purchase  of  five  separate  parcels  of  property  by  the  defend- 
ant with  complicated  covenants  as  to  the  mode  of  payment? 
therefor,  and  an  account  based  on  these  articles  of  agree- 
ment, and  purporting  to  be  reduced  to  an  account  stated 
upon  the  theory  of  the  plaintiff  as  to  the  proper  mode  of  stat- 
inn  the  aecoiiut.  (^iiief  Justice  Bartol^  in  delivering  the 
o])iiiiou  of  the  Court  quashing  the  attachment,  laid  down  the 
general  ride  as  we  have  above  stated,  and  said :  "It  is  appar- 
ent from  an  examination  of  the  terms  and  conditions  of  the 
f^greement,  which  are  numerous  and  complicated,  embracing 
many  thing-s  to  be  done  and  performed  by  the  parties  re- 
spectively, that  the  damages  for  their  breach  are  wholly  un- 
liquidated ai]d  cannot  be  stated  as  a  fixed  definite  sum  of 
money/' 

We  do  not  understand  the  appellant's  counsel  as  disputing 
the  general  iule  deduced  from  the  cases,  but  they  do  contend 
that  its  application  does  not  defeat  their  recovery  in  this 
case,  and  in  suj)])ort  of  this  contention  they  rely  chiefly,  if 
rot  exclusively,  upon  two  cases — Barilett  v.  ^yilbur,  53  Md. 
4Sr>,  and  Evans  v.  Brennon,  Tex.  Civil  Appeals.  40  S.  W. 
Re]>.  80. 

Tn  Bnrtleif  v.  Wilhnr,  the  garnishees  appeared  and  pleaded 
non-asfi}unpf<lf  on  behalf  of  the  defendant  in  the  attachment, 
an«l  mdla  bona  on  their  own  behalf.  At  the  trial  the  gar- 
nishees offered  a   prayer  ^'that  the  plaintiff  is  not  entitled 
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to  recover  in  this  ease  because  no  sufficient  account  was  pro- 
duced before  the  commissioner  at  the  time  of  the  taking  of 
the  affidavit  on  which  the  warrant  in  this  case  was  issued," 
and  this  prayer  was  rejected.  The  account  referred  to  was 
as  follows: 

"The  Illuminated  Tile  Co.,  to  James  M.  Wilbur,     Dr. 
To  the  following  materials,  labor  services,  etc.,  furnished  in 
connection  with  work  done  on  the  New  York  Post  Office  from 
August  11th,  1874,  to  Feby.  27th,  1876: 

.Glass  $4,087.99 

Iron  8.595.35 

Rubber  3,476.10 

Paints  336.43 

Labor  5,861.07 

His  salary  superintending  and 

designing  work  12  mos.  @  $300 

per  month  3,600.00 


$25,956.94." 


In  sustaining  the  ruling  on  that  prayer  the  Court  said: 
"It  is  contended  that  the  above  account  is  defective  because 
the  precise  quantities  of  glass,  rubber,  iron,  etc.,  are  not 
itemized.  The  amount  dne  for  each  <jf  the  items  is  set 
forth,  and  the  building  for  which  they  were  furnished  is 
specifically  referred  to,  and  the  time  during  which  the  ap- 
pellee was  employed  in  doing  and  supcrinteiKling  the  work 
is  stated.  It  was  necessary  of  course  to  prove  at  the  trial, 
the  precise  quantity  of  each  of  the  articles  charged  in  the  ac- 
count, but  this  it  was  not  necessary  to  state  in  the  account 
annexed  to  the  affidavit  upon  which  the  attachment  was  is- 
sued. Before  proceeding  to  trial,  the  guarnishees  had  the 
right  to  demand  a  bill  of  particiilars,  and  in  a  case  like  the 
present  where  the  building  is  referred  to,  the  garnishees  were 
in  no  manner  injured  by  the  failure  to  state  the  precise 
quantity  of  each  of  the  materials  used  in  its  canst  ruction/' 
This  language  indicates  quite  clearly  that  the  objection  made 
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to  the  account  had  reference  only  to  the  items  representing 
material  and  labor  and  that  no  point  was  made,  or  consid- 
ered by  the  Court  in  respect  to  the  item  of  salary,  so  that  the 
case  cannot  be  regarded  as  an  adjudication  of  that  question. 
Moreover,  that  case  is  clearly  discriminated  from  the  pres- 
ent in  the  fact  that  the  claim  made  there  is  for  salary,  while 
the  claim  here  is  for  ''services  rendered,"  bringing  the  ac- 
count into  close  analogy  with  the  account  in  Stetiart  v. 
Chappell,  suptu.  The  word  "salary"  in  itself  imports  a  spe- 
cific contract  for  a  specific  sum  for  a  certain  period  of  time. 
In  Words  and  Phrases,  vol.  7,  page  6287,  it  is  said:  '*There 
are  three  modes  of  compensating  persons  for  services,  fees, 
salaries  and  wages,  all  diiferent  each  from  the  other,  and  the 
difference  immemorially  well  understood.  Fees  are  compen- 
sation for  particular  acts  as  the  fees  of  clerks,  sheriffs,  lawy- 
ers, physicians,  etc.  Wages  are  compensation  for  services  by 
the  day  or  week,  as  of  laborers,  etc.  Salaries  are  per  annum 
compensation  to  men  in  official,  and  some  other  stations. 
Cowdin  V.  Hujf,  10  Ind.  83.  Salary  is  a  fixed  compensation 
paid  at  stated  times.    Dane  v.  Smith,  54  Ala.  47.'' 

We  think  there  would  be  a  clear  distinction  between  the 
case  before  us,  and  the  case  of  Bartlett  v.  Wilbur,  supra, 
even  if  it  should  be  conceded  the  (^ourt  had  the  point  before 
it  and  intended  to  be  understood  as  passing  upon  it.  The 
Texas  case  relied  on,  Evans  v.  Brennan,  46  S.  W.  80,  is  out 
of  harmony  with  the  prevailing  doctrine,  as  indicated  in  the 
cases  we  have  cited  from  other  jurisdictions,  and  in  conflict 
with  our  own  decisions  to  ^vhich  we  must  adhere.  As  the 
attachment  was  proj)erly  quashed  upon  the  fifth  and  sixth 
grounds  of  objection,  we  do  not  deem  it  necessary  to  con- 
sider the  other  grounds  of  objection  argued  in  the  brief  of 
the  appellees. 

Judgmenis  affirmed  with  costs  to  the  ap- 
pellees above  and  below. 
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MARGARET  E.  SMITH,  EXECUTRIX,  vs.  ELIZA 
ANN  C.  SMITH. 

Erroneous  Recital  in  Will  as  to  Ownership  of  Property — Impli- 
cation of  Gift — Election  Under  Will — Charge 
Against  Legatee  for  Support. 

When  a  testator  erroneously  states  in  his  will  that  A.  is  or  will 
be  entitled  to  certain  property  under  another  instrument  or 
deed,  there  can  be  no  implication  of  a  bequest,  and  the  other 
devisees  under  the  will  are  not  put  to  an  election,  although  it 
appears  that  on  accoimt  of  his  mistake  as  to  its  ownership, 
the  testator  did  not  bequeath  that  property  to  A. 

But  if  a  testator  erroneously  states  that  ho  has  by  the  will  given 
certain  property,  when  lie  has  not  effectually  done  so,  such 
recital  will  be  taken  as  sufficient  evidence  and  expression  of 
his  intention  to  give  by  will  and  the  bequest  will  be  implied. 

A  testator  stated  in  his  will  that  his  two  children  by  his  first 
marriage  would  receive  under  and  by  virtue  of  a  designated 
policy  of  insurance  on  his  life  a  certain  sum  of  money,  and 
then  he  directed  that  a  like  sum  should  be  set  apart  out  of 
his  estate  rmd  invested  foi  the  benefit  of  his  second  wife  and 
his  child  by  her.  After  that,  he  divided  the  residue  of  his 
estate  among  all  his  children.  The  policy  of  life  insurance 
was  in  fact  payable  to  the  estate  of  the  testator,  and  not  to  the 
two  children.  Held,  that  this  recital  is  not  a  bequest  of  the 
proceeds  of  the  policy. 

Held,  further,  that  the  doctrine  of  election,  according  to  which 
a  party  is  not  allowed  to  take  a  benefit  under  one  provision 
of  a  will  and  at  the  same  time  defeat  another  provision,  has 
no  application  in  this  case,  because  the  other  legatees  do  not 
defeat  any  provision  of  the  will,  there  being  in  it  no  bequest 
of  the  proceeds  of  the  policy  of  insurance. 

In  a  codicil  to  his  will,  a  testator  stated  that  since  its  execution 
he  had  annually  expended  money  for  the  maintenance  of  his 
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daughter  Eliza  Ann,  and  therefore  he  had  determined  to 
charge  her  with  a  certain  sum  annually,  which  should  be  de- 
ducted from  the  share  of  the  estate  bequeathed  to  her.  Held, 
that  this  charge  should  be  computed  from  the  date  of  the 
codicil  and  not  from  tlie  date  of  the  execution  of  the  will. 

Decided  June  2Srd,  1910, 

Appeal  from  the  Circuit  Court  for  Kent  County  (Peahce, 
C.  J.). 

The  cause  was  argued  before  Boyd,  C.  J.,  Briscoe, 
BiRKK,  Thomas  and  Frner^  JJ. 

Frank  Gosnell  (with  whom  was  Hope  II.  Barroll  on  the 
brief),  for  the  appellant. 

Lewin  W\  Wickes,  for  the  ap}>ellee,  submitted  the  cau.^e 
on  his  brief. 

Thomas,  J.,  delivorefl  the  opinion  of  the  Court. 

George  AV.   Smith,  of  Kent  County,   Maryland,  died   in 
Se])tember,  1908,  leaving  a  last  will  and  testament  and  two. 
codicils  which  w^ere   admitted  to  probate   in   the  Orphans' 
Court  of  said  county. 

The  testator  was  married  twice.  His  first  wife,  Eliza  Ann 
C.  Smith,  (li(d  in  18S4,  leaving  two  children,  George  Mif- 
flin Smith,  of  Baltimore  City,  and  Eliza  Ann  C.  Smith,  of 
Chestertown,  Mary^land.  By  his  second  wife*,  Margaret 
Emily  Smith,  he  had  one  daughter,  ilargaret  Slaughter 
Smith,  who  is  still  under  age  and  resides  with  her  mother 
in  ChestertoAvn. 

The  will,  which  was  executed  on  the  13th  day  of  March, 
1901,  after  providing  for  the  payment  of  his  debts,  and  di- 
recting his  executors  to  sell  all  his  property,  real  and  per- 
sonal, ^'except  s])ccifie  bequests  hereinafter  named,"  provides 
as  follows: 
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"Item.  I  hold  in  the  New  York  Mutual  Life  Insurance 
Company  a  policy  on  my  life  of  three  thousand  ($3,000.00) 
dollars,  this  policy  is  in  favor  of  my  first  wife,  Eliza  Ann 
C.  Smith,  and  of  my  two  children  by  her  namely:  George 
Mifflin  Smith  and  Eliza  Ann  C.  Smith  and  this  sum  of 
money  with  the  interest  due  thereon  they  will  receive  under 
and  by  virtue  of  said  policy  at  my  death;  after  all  my 
estate  is  converted  into  cash  I  desire  that  the  sum  of  three 
thousand  ($3,000.00)  dollars,  from  my  estate  (or  such  sum 
as  the  said  policy  may  pay  at  the  time  of  my  death)  shall 
be  set  apart  and  invested  for  the  use  and  benefit  of  my  pres- 
ent wife,  Margaret  Emily  Smith  and  Margaret  Slaughter 
Smith,  my  daughter,  and  to  any  other  child  or  children  we 
may  hereafter  have,  the  income  of  this  sum  of  money  to  be 
invested  and  held  in  trust,  and  the  same  paid  to  my  wife  for 
and  during  her  natural  life,  and  after  her  death  the  same  is 
to  be  invested  and  the  income  thereof  is  to  be  paid  to  such 
child  or  children  as  I  may  leave  surviving  me  by  my  said 
wife,  Margaret  Emily  Smith,  and  when  they  shall  respec- 
tively arrive  at  the  age  of  twenty-one  years,  the  said  sum  of 
money  is  to  be  paid  to  them  in  equal  ^ums,  share  and  share 
alike." 

**Item.  After  the  sum  of  three  thousand  dollars  ($3,-* 
000.00)  or  the  sum  equivalent  to  the  value  of  said  Life  In- 
surance Policy  from  the  corpus  of  my  estate  is  set  apart  for 
the  use  and  benefit  of  my  wife,  Margaret  Emily  Smith,  and 
of  her  said  ohild  or  children,  I  devise  and  bequeath  the  resi- 
due of  my  estate  to  be  divided  as  follows : 

"One-third  of  my  estate  to  my  wife,  Margaret  Emily 
Smith,  during  her  natural  life,  then  to  go  to  my  heirs  at 
law  in  such  manner  as  I  have  hereafter  devised  their  respect- 
ive shares  to  them,  two-ninths  to  my  son.  George  Mifflin 
Smith,  two-ninths  to  my  daughter  ifargaret  Slaughter  Smith, 
ami  T  direct  that  the  remaining  two-ninths  shall  be  invested 
imiler  the  order  and  direction  of  the  Circuit  Court  for  Kent 
County,  Maryland,  and  the  income  therefrom  shall  be  paid 
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annually  unto  my  daughter,  Eliza  Ann  C.  Smith,  for  and 
during  the  term  of  her  natural  life,  and  from  and  after  her 
death  I  will  and  direct  that  the  corpus  shall  be  paid  to  such 
child  or  children  as  she  may  leave,  the  child  or  children  of 
any  deceased  child  to  take  a  parent's  share,  but  if  my  daugh- 
ter, Eliza  Ann  C.  Smith,  should  die  without  leaving  any  is- 
sue, then  it  is  my  will  and  I  direct  that  the  share  so  devised 
to  her  shall  be  equally  divided  among  my  other  children 
share  and  share  alike." 

"Item.  As  it  may  be  necessary  for  my  wife,  Margaret 
Emily  Smith,  my  daughter  Eliza  Ann  C.  Smith  and  my  son 
George  Mifflin  Smith  to  have  immediate  funds  after  my 
death,  T  direct  my  executors  to  pay  to  my  said  daughter  and 
son  each  the  sum  of  three  hundred  dollars  ($300.00),  pay- 
able in  throe,  six  and  nine  months  after  my  death,  and  the 
sum  of  six  hundred  dollars  ($600.00)  to  my  wife  and  infant 
daughter,  payable  as  aforesaid." 

After  giving  his  piano  to  his  daughter  Mai^ret;  two 
tables,  which  he  received  from  his  first  wife,  to  his  daughter 
Eliza,  and  his  watch  and  bedstead  to  his  son,  he  gave  all  the 
''rest  and  residue"  of  his  "household  goods  and  furniture" 
to  his  wife  for  life,  and  after  her  death  to  his  children,  "to 
be  divided  equally  among"  them. 

By  a  codicil,  executed  the  16th  of  January,  1906,  the  tes- 
tator makes  the  following  additional  provision  for  his  daugh- 
ter Margaret : 

"Before  any  division  of  my  estate  is  made,  I  hereby  be- 
queath the  sum  of  eight  hundred  dollars  ($800.00)  unto  ray 
infant  daughter  Margaret  Slaughter  Smith,  and  I  will  and 
direct  that  same  shall  be  kept  intact  as  a  trust  fund  until 
my  said  daughter  shall  arrive  at  the  age  of  fifteen  years,  and 
then  the  same  principal  and  interest  shall  be  used  for  her 
education,  and  that  no  part  of  it  shall  be  used  for  any  other 
purpose  until  my  said  daughter  shall  arrive  at  the  age  of  fif- 
teen years." 


Digitized  by 


Google 


SMITH  vs.  SMITH.  499 

J^^  1  Opinion  of  tlie  Court 

He  then  revokes  the  provisions  of  his  will  requiring  his 
executors  to  pay  to  his  daughter  Eliza  and  his  son  "each  the 
sum  of  $300.00,"  and  to  his  wife  the  sum  of  $600.00,  and 
in  iieu  thereof,  after  repeating  that  it  may  be  necessary  for 
them  to  have  inmiediate  funds,  directs  his  executors  to  pay  to 
his  son  and  said  daughter  "each  the  sum  of  $200.00,"  and 
to  his  wife  and  his  daughter  Margaret  $400.00,  in  the  man- 
ner as  provided  in  his  will.  This  codicil  contains  the  further 
provision : 

*^And  whereas  since  the  date  of  the  execution  of  my  last 
will  and  testament  I  have  annually  laid  out  and  expended 
the  sum  of  at  least  two  hundred  ($200.00)  dollars  for  board 
and  maintenance  of  my  daughter  Eliza  Ann  0.  Smith  (who 
is  more  than  twenty-one  years  of  age)^  I  have  determined 
to  charge  her  with  the  sum  of  seventy-five  dollars  annually, 
and  whatever  sum  of  this  charge  may  be  due  at  the  time  ol 
my  death  shall  be  deducted  from  the  share  which  my  said 
daughter  Eliza  Ann  C.  Smith  would  receive  under  the  pro- 
visions of  my  said  will." 

The  second  codicil  was  executed  on  the  13th  of  August. 
1908,  and  provides  that  his  wife  shall  be  "sole  executrix"  of 
his  will. 

On  the  20th  of  Februarj,  1909,  Eliza  Ann  C.  Smith  filed 
a  bill  of  complaint  in  tlie  Circuit  Court  for  Kent  County 
against  her  brother,  sister  and  the  executrix  and  widow,  for 
a  construction  of  the  will  and  first  codicil,  and  asking  the 
Court  to  determine,  first,  "whether"  the  provisions  of  the 
will  relating  to  the  two-ninths  directed  to  be  invested  for  the 
benefit  of  Eliza  Ann  C.  Smith,  for  life,  etc.,  "aifects.  includes 
or  embraces  the  share  or  interest  of  Eliza  Ann  C.  Smith  in 
and  to  the  policy  of  insurance  on  the  life  of  George  W.  Smith 
or  the  proceeds  thereof  mentioned  in  the  fourth  item  of  said 
last  will  and  testament,  or  whether  the  said  Eliza  Ann  C. 
Smith  is  entitled  to  her  share  of  the  proceeds  of  said  policy 
of  insurance  *  *  *  absolutely  and  clear  of  the  trust  created 
for  her  portion,  of  her  father's  estate  in  the  fifth  item  of  said 
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last  will  and  testament,  and  if  so  entitled  clear  of  the  trust 
so  created,  from  what  date  her  share  of  the  proceeds  bears 
interest'' ;  and,  second,  "Whether  the  charge  upon  the  share 
of  the  estate  of  Eliza  Ann  C.  Smith  of  seventy-five  dollars 
($75.00)  annually  made  in  the  first  codicil  to  the  last  will 
and  testament  of  the  said  George  W.  Smith  begins  from  the 
date  of  said  last  will  and  testament,  namely,  the  13th  day 
of  March,  1901,  or  from  the  date  of  the  said  first  codicil, 
namely,  the  15th  day  of  January,  1906." 

The  bill,  which  also  contains  a  prayer  for  general  relief, 
alleges  that  the  policy  "wap  made  payable  to  his  wife  Eliza 
A.  Smith  or  the  insured's  estate,  and  was  taken  out  to  secure 
the  said  Eliza  C.  Smith  for  a  debt  of  $8,000.00  borrowed 
from  her  by  the  said  George  W.  Smith";  that  the  proceeds 
of  the  policy  amounted  to  the  sum  of  $3,151.00,  and  that  said 
sum  was  paid  to  the  executrix  on  the  5th  of  November,  1908, 
and  that  George  Mifflin  Smith  has  received  a  portion  of  his 
share  of  the  proceeds  of  the  policy.  The  answer  of  George 
Mifflin  Smith  admits  the  facts  alleged  in  the  bill.  Margaret 
E.  Smith,  executrix  and  widow,  in  her  answer  denies  that 
the  policy  was  taken  out  to  secure  a  debt  of  $3,000.00  due 
testator's  first  wife,  and  that  George  Mifflin  Smith  has  re- 
ceived a  portion  of  his  share  of  the  proceeds  of  the  policy, 
and  alleges  that  $1,200.00  was  advanced  to  him  by  her  as  a 
portion  of  his  interest  in  the  estate,  with  the  understanding 
that  the  will  would  have  to  be  construed  by  the  Court.  She 
admits  the  other  averments  of  the  bill.  Margaret  Slaughter 
Smith,  infant,  answered  by  guardian  ad  litem;  a  general  rep- 
lication was  filed  and  evidence  was  taken,  but  the  evidence 
was  held  to  be  inadmissible  by  the  Court  below,  and  is  not  in 
the  record. 

The  bill  and  answers  do  not  apparently  question  the  right 
of  the  plaintiff  and  her  brother  under  the  will  to  the  pro- 
ceeds of  the  policy,  but  it  appears  that  that  was  the  principal 
question  discussed  and  considered  in  the  Court  below,  and  it 
is  the  one  to  which  the  briefs  and  argument  in  this  Court 
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were  mainly  directed.     The  bill,  as  we  have  said,  alleges, 
iiid  the  answer  of  George  Mifflin  Smith  admits,  that  the  pol- 
icy was  made  payable  to'  "Eliza  A.  Smith  or  the  insured's 
estate.''     The  will  recites  that  the  policy  was  in  favor  of 
testator's  first  wife  and  his  two  children  by  her.    It  appears 
by  an  agreement  of  counsel  for  the  plaintiff  and  the  execu- 
trix, in  the  record,  that  the  policy  was,  in  fact,  payable  to  the 
testator's  first  wife,  Eliza  A.  Smith,  "if  living,  and  if  not 
living  then  to  the  said  Qt>orge  W.  Smith  or  his  executors, 
administrators  or  assigns."     This  agreement,  however,  was 
not  filed,  it  «eems,  until  after  the  decree  of  the  Court  below. 
Whatever  may  have  been  the  terms  of  the  policy,  the  ob- 
ject and  purpose  of  the  bill  is  to  obtain  a  construction  of  the 
?/•///,  and  the  question  to  be  determined,  in  this  connection, 
is,  does  it  contain  a  valid  bequest  to  the  children  of  testator's 
first  wife  of  the  proceeds  of  the  policy?     That  the  testator 
intended  them  to  have  the  benefit  of  his  life  insurance  can- 
not be  doubted,  for  all  of  the  provisions  of  the  will  an^  evi- 
dently based  upon  the  assumption  that  they  would  receive  the 
$.*],000.00,  or  whatever  ainount  was  realized  on  the  policy. 
But  that  does  not  answer  the  question.     The  precise  inquiry 
iss,  (lid  he  intend  to  give  them  the  proceeds  of  the  policy  hy 
his  ir!U?  and  its  answer  must  be  found  in  the  terms  of  the 
will.     The  only  parts  of  the  will  in  which  the  policy  is  re- 
ferred to  are  in  these  words:  "I  hold  in  the  ?Tew  York  Mu- 
tual Life  Insurance  Company  a  policy  on  my  life  of  three 
thonsand  ($3,000.00)  dollars ;  this  policv  is  in  favor  of  my 
first  wife  Eliza  Ann  C.  Smith,  and  of  my  two  children  by 
her,  namely:  George  Mifflin  Smith  and  Eliza  Ann  C.  Smith, 
and  this  sum  of  money  with  the  interest  due  thereon  they 
will  receive  under  and  by  virtue  of  said  policy  at  my  death ; 
after  all  my  estate  is  converted  into  cash  I  desire  that  the 
sum  of  three  thousand   ($8,000.00)  dollars  from  my  CvState 
(or  such  sum  as  the  said  policy  may  pay  at  the  time  of  my 
death)  shall  be  set  apart  and  invested  for  the  use  and  benefit 
of  my  present  wife,  Margaret  Emily  Smith,  and  ilargaret 
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Slaughter  Smith,  my  daughter,  and  to  any  other  child  or 
children  we  may  hereafter  have,"  etc.  "After  the  sum  of 
three  thousand  dollars  ($3,000.00)  or  the  sum  equivalent  to 
the  value  of  said  life  insurance  policy  from  the  corpus  of 
my  estate  is  set  apart  for  the  use  and  benefit  of  my  wife, 
Margaret  Emily  Smith,  and  of  her  said  child  or  children,  I 
devise  and  bequeath  the  residue  of  my  estate  to  be  divided  as 
follows :"  Here  there  are  not  only  no  words  of  gift,  but  the 
testator  expressly  states  that  the  policy  was  in  favor  of  his 
first  Avife  and  her  children,  and  that  said  children  would 
receive  the  proceeds  ^^under  and  by  virtue  of  said  policy" 
at  his  death.  This  language  clearly  shows  that  the  testator 
did  not  regard  the  amount  to  be  realized  on  the  policy  as  a 
part  of  his  estate,  or  atten.pt  to  dispose  of  it  by  his  will,  and 
that  he  treated  the  policy  as  a  provision  made  for  the  chil- 
dren of  his  first  wife  ouiside  and  independent  of  his  will. 
As  he  thou.c:ht  they  would  receive  the  amount  of  the  policy 
vndcr  and  by  virtue  of  the  policy,  he  could  not  have  intended 
10  £:ive  it  to  them  by  his  will. 

The  recital  in  the  will  that  the  policy  was  in  favor  of  or 
payable  to  his  first  wife  and  her  children,  and  that  her  chil- 
dren would  receive  the  proceeds  under  and  by  virtue  of  the 
policy,  cannot  operate  as  a  bequest  by  implication.  Mr 
Jai^ian  ?ays:  "Sometime.^  a  testator  shows  by  the  recitals  in 
his  will  that  he  erroneously  supposes  a  title  to  subsist  in  a 
third  person  to  property  which,  in  fact,  belongs  to  himself 
Such  recitals  do  not  generally  amount  to  a  devise;  for,  as 
the  testator  evidently  conceives  that  the  person  referred  to 
possesses  a  title  independently  of  any  act  of  his  own,  he  does 
not  intend  to  make  an  actual  disposition  in  favor  of  such  per- 
son ;  and  though  it  may  be  probable,  or  even  apparent,  that 
the  testator  is  influenced  in  the  disposition  of  his  property 
by  this  mistake,  yet  there  is  no  neoessarv'^  implication  that, 
in  the  event  of  the  failure  of  the  supposed  title,  he  would 
give  to  the  ])erson  that  benefit  to  which  it  is  assumed  he  was 
entitled.     It  seems,  however,  that  if  a  testator  unequivocally 
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refer  to  a  disposition  as  made  in  his  will,  which,  in  fact,  he 
has  not  made,  the  intention  to  make  such  disposition,  at  all 
events,  will  be  considered  as  sufficiently  indicated.  In  such 
cases  ^the  Court  has  taken  the  recital  as  conclusive  evidence 
of  an  intention  to  give  by  the  will,  and,  fastening  upon  it. 
has  given  the  erroneous  recital  the  effect  of  an  actual  gift,' 
differing,  in  this  respect,  from  the  cases  in  which  'the  tes- 
tator says  that  only  which  amounts  to  a  declaration  that  he 
supposes  that  a  party  referred  to  has  an  interest  independent 
of  the  will,  and  in  which  the  recital  is  no  evidence  of  an  inten- 
tion to  give  by  the  will,  and  cannot  be  treated  as  a  gift  by 
implication.'  "  1  Jarman  on  Wills  (6th  ed.),  star  pp.  491- 
498.  The  same  principle  is  stated  in  30  Am.  and  Eng.  Ency. 
of  Law  (2nd  ed.),  698,  where  it  is  said:  "Where  the  recital 
is  to  the  effect  that  the  testator  has  made  a  gift  in  another 
part  of  the  will,  when  in  fact  he  has  not  done  so,  and  there- 
fore the  recital  turns  out  to  be  erroneous,  such  recital  is  con- 
strued to  show  a  purpose  and  intention  on  the  part  of  the 
testator  to  make  such  gift,  which  the  Courts  proceed  to  carry 
out  by  raisinp:  an  estate  by  implication.  AVhere,  however,  the 
recital  in  the  will  is  to  the  effect  that  the  testator  has,  by 
some  instrument  other  than  the  will,  given  property  to  a 
certain  namod  person,  when  in  fact  he  has  not  done  so,  such 
an  erroneous  recital  does  not  disclose  a  purpose  and  intent 
tn  the  part  of  the  devisor  to  give  by  the  will,  and  in  such 
cases  resort  must  be  had  ro  the  other  instrument,  and  not  to 
the  will,  by  persons  interested."  In  the  case  of  Adams 
V.  Adams,  1  Hare,  538,  "a  devise  and  bequest  to  trustees  of 
real  and  personal  estate,  subject  to  the  dower  and  thirds  at 
common  law  of  the  testator's  wife  in  and  out  of  his  real 
estates,  upon  trust  to  receive  the  income,  and  pay  the  same 
or  the  surplus  thereof  after  deducting  the  dower  or  thirds  of 
his  said  wife  for  the  maintenance  of  his  children,"  (1  Jar- 
man  on  Wills,  supra)  was  held  (the  interest  of  the  testator 
in  the  real  estate  not  being  liable  to  dower)  not  to  give  the 
wife  by  implication  an  interest  in  the  estate,  and  the  Vtce- 
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(JHANCELLOK  ssid :  "I  Certainly  think  that  this  is  a  hard  case 
upon  the  widow;  but,  whatever  my  opinion  in  that  respect 
may  be,  I  cannot  make  a  provision  for  her  which  the  testator 
has  not  directed.  The  question  in  all  these  cases  is,  whether 
the  testator  has  actually  made  any  gift ;  and  the  gift,  if  there 
be  any,  must  be  found  either  in  express  words  or  by  implica- 
tion. *  *^'  *  Where,  however,  the  testator  says  that  only  which 
amounts  to  a  declaration,  that  he  supposes  that  a  party  who 
is  referred  to  has  an  interest  independent  of  the  will, — such 
a  recital  is  no  evidence  of  an  intention  to  give  by  the  will, 
and  cannot  be  treated  as  a  gift  by  implication." 

Tn  the  case  of  Box  v.  Barrett,  3  L.  R.  Eq.  244,  which  was 
decided  in  ISOG,  the  will  recited:  *^\Vhereas,  under  the  set- 
tlement made  upon  my  marriage,  my  two  daughters,  Ellen 
and  Emily,  will  l>ecome  entitlcil  to  certain  hereditaments, 
now  in  making  this  will,  I  have  taken  the  same  into  consid- 
eration and  have  not  devised  unto  them  so  large  a  share 
imder  this  my  will  as  T  should  have  done  had  they  not  been 
so  entitled  as  aforesaid."  The  testator  had  four  daughters, 
and  to  his  said  daughtei's,  Ellen  and  Emily,  he  devised  cer- 
tain estates,  and  gave  to  his  other  daughters  estates  of  much 
greater  value.  Tender  the  settlement  all  of  the  daughters 
were  entitled  equally.  Proceedings  were  instituted  for  a 
construction  of  the  will,  and  Lord  Romilly,  M.  R,,  said: 
"I  am  of  the  opinion  that  no  case  of  election  arises  here. 
There  nuLst  be  some  disposition  of  property  which  the  testa- 
tor had  no  right  to  disfmse  of  to  make  one.  *  *  *  In  the  pres- 
ent case  there  is  nothing  more  than  a  recital  of  an  intention 
imder  a  belief  which  was  erroneous,  and  thereupon  the  testa- 
tor gives  certain  property  in  a  particular  way.  If  I  were  to 
hold  that  a  case  of  election  arises  here,  the  most  serious  yet 
strange  results  would  follow;  for  suppose  a  man  recited  in 
his  will  that  his  nephew  would  have  a  large  fortune  from  his 
father,  and,  that  therefore,  he  left  all  his  property  to  his 
other  nephew,  and  that  recital  turned  out  to  be  incorrect, 
would  any  question  of  election  arise  upon  that,  because  the 
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supposed  intention  of  the  testator  was  that  the  property 
should  be  divided  equally?  The  most  that  can  be  said  of 
the  recital  in  the  case  before  me  now,  is  that  it  is  an  erron- 
eous one,  but  because  the  testator  has  made  a  mistake,  you 
cannot  afterwards  remodel  the  will  and  make  it  that  which 
he  had  known  the  incorrectness  of  his  supposition.  The 
you  suppose  he  intended,  and  as  he  would  have  drawn  it  if 
will  in  this  case  must  be  taken  as  it  s^tands.  The  result  is 
that  no  question  of  election  arises.'^ 

In  the  case  of  Hunt  v.  Evans,  134  111.  496,  25  N.  E.  579, 
the  will  recited  that  the  testator  had  conveyed  certain  prop- 
erty to  trustees.  The  deed  had  not,  in  fact,  been  executed, 
and  the  Court,  after  stating  the  rule  that  "whtu  the  recital 
in  the  will  is  to  the  effect  that  the  testator  has,  by  some  in- 
strument  other  than  the  will,  given  to  a  certain  person  named 
in  the  recital  property,  when  in  truth  and  fact  he  has  not 
done  80,  such  a  recital  does  not  disclose  a  purpose  and  in- 
tent on  the  part  of  the  devisor  to  give  by  the  will,"  says: 
'*Here  the  recital  has  no  reference  whatever  to  a  gift  or 
devise  created  by  or  imder  the  will,  but  it  refers  to  a  deed 
of  trust  or  instrument  in  no  manner  connected  with  the  will, 
under  which  the  title  to  the  property  passed,  and,  under  the 
rule  announced,  reliance  cannot  be  placed  on  the  erroneous 
recital  in  the  will  to  pass  the  title  to  the  property  to  the  per- 
sons named  as  trustees  in  that  recital."  To  the  same  effect 
is  the  case  of  IJurlbut  v.  Tlutton,  42  N.  J.  Eq.  15,  6  Atl. 
286,  but  nowhere  is  the  rule  more  clearly  stated  and  more 
strictly  applied  than  by  this  Court  in  Zimmerman  v.  Hafer, 
81  Md.  347,  where  the  parts  of  the  will  relied  on  were  as 
follows : 

**\Vhereas,  I  have  this  day  made  and  executed  a  deed  con- 
voying to  J.  Monroe  Zimmerman  the  farm  whereon  I  now 
reside,  I  do  hereby  give  and  bequeath  unto  him,  the  said 
James  Monroe  Zimmerman,  all  my  personal  property  of 
whatever  description   and  wheresoever  situate." 
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^^I  thus  give  to  the  said  J.  Monroe  Zimmerman,  all  mv 
property  and  estate  because  he  is  married  to  my  niece,  and 
I  have  been  living  with  them  for  many  years,  and  have  a 
high  regard  and  affection  for  them,  and  desire  that  they  shall 
enjoy  the  same  to  the  exclusion  of  my  other  relations." 

Judge  McSherby,  in  that  case,  said:  "It  is  perfectly 
obvious  that  the  will  makes  no  direct  disposition  of  the  real 
estate.  It  expressly  recites  that  the  testator  had  on  the  same 
day  conveyed  the  farm  to  Zimmerman  by  deed,  and  it  thrn 
proceeds  to  give  him,  not  the  farm,  but  personal  property 
only.  *  *  *  But  if  the  deed  failed  from  any  cause  to  convey 
the  land,  the  mere  expression  in  the  will  of  a  wish,  that  the 
donee  should  enjoy  that  which  the  testator  then  su])posed  he 
had  given  him  by  the  deed,  cannot  operate  as  a  direct  devise 
of  the  land,  or  as  a  devise  thereof  by  necessary  implication, 
even  though  coupled  with  a  declaration  that  he  desired  his 
other  relations  to  be  excluded  from  any  participation  in  his 
estate.  *  *  *  This  recital  in  the  will  was,  or  at  least  turned 
out  to  be,  erroneous,  because  the  deed  did  not  convey  the 
title,  though  it  was  actually  made  and  executed.  Such  an 
erroneous  recital  does  not  disclose  a  purpose  or  intention  on 
the  part  of  the  testator  to  give  the  same  property  by  the  will. 

"The  doctrine  as  to  the  effect  of  erroneous  recitals  in  wills 
is  well  established,  namely,  that  if  the  erroneous  recital  in  a 
testamentary  instrument  be  of  a  gift  contained  in  this  in- 
strument, the  recital  may  operate  as  being  in  itself  a  devise 
or  bequest  by  implication  of  that  very  property.  But  where 
the  erroneous  recital  refers  to  an  estate  created  by  another 
instrument,  that  recital  cannot  operate  to  create  an  estate  by 
implication." 

As  was  said  in  Adams  v.  Adams,  supra,  this  is  a  hard 
case  on  the  appellee  and  her  brother,  but  in  view  of  the  rule 
so  well  established,  and  so  clearly  announced  by  this  Court, 
we  cannot  hold  that  the  recitals  of  the  will  in  the  case  at  bar 
operate  as  a  bequest  by  implication  of  the  proceeds  of  the 
policy  to  the  children  of  the  testator's  first  wife.    Xor  is  this 
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a  case  for  the  application  of  the  doctrine  of  election.  It  wa? 
said  in  McElfresh  v.  Schley,  2  Gill,  181 :  "From  the  earliest 
case  on  the  subject,  the  rule  is,  that  a  man  shall  not  take  a 
benefit  under  a  will,  and  at  the  same  time  defeat  the  pro- 
visions of  the  instrument.  If  he  claims  an  interest  under 
the  instrument,  he  must  give  full  effect  to  it,  as  far  as  he  is 
able  to  do  so.  He  cannot  take  what  is  devised  to  him,  and 
at  the  same  time,  what  is  devised  to  another;  although,  but 
for  the  will,  it  would  be  his;  hence  he  is  driven  to  his  elec- 
tion to  say,  which  he  will  take.''  This  principle  obviously 
has  no  application  to  this  case.  There  is  no  attempt  here  to 
defeat  the  provisions  of  the  will,  for  as  we  have  said,  the 
testator  did  not  attempt  to  bequeath  the  proceeds  of  the 
policy.  Moreover,  the  principle  only  applies  where  the  testa- 
tor by  his  will  disposes  of  pome  interest  or  estate  that  does 
not  belong  to  him.  See  also  Barbmir  v.  Mitchell,  40  Md. 
151;  Albert  v.  Albert,  08  Md.  352;  Hunt  v.  Evans,  supra; 
2  Story's  Eq.,  (5th  ed.),  sec.  1086;  Bispham's  Principles  of 
Eq,  (3rd  ed.),  301;  Box  v.  Barrett,  supra. 

As  the  will  contains  no  bequest  of  the  proeeedo  of  the 
policy  to  the  plaintiff  and  her  brother,  the  amount  received 
by  the  executrix  on  account  of  the  policy,  if  it  belongs  to  the 
estate,  passes  under  the  residuary  clause  of  the  will,  and  the 
amount  of  the  charge  of  seventy-five  dollars  annually  against 
the  share  of  the  appellee,  or  so  much  thereof  as  was  due  at 
the  death  of  the  testator,  should  be  deducted  from  the  two- 
ninths  of  the  residue  of  the  estate  bequeathed  in  trust  for 
her  and  her  children,  etc. 

The  testator  states  in  the  first  cmlicil  that  since  the  date  of 
his  will  he  has  annually  expended  at  least  $200.00  *'for 
board  and  maintenance  of"  his  daughter,  Eliza,  and  that, 
for  that  reason,  he  had  det(  rmined  to  charge  her  with  the 
sum  of  seventy-five  dollars  annually,  and  that  "whatever 
sum  of  this  charge  may  be  due  at  the  time"  of  his  death 
must  be  deducted  from  her  share  of  his  estate.  In  respect 
to  this  provision  of  the  codicil  we  adopt  the  view  expressed 
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by  the  learned  Court  below,  as  follows:  *'The  language  'I 
have  determined  to  charge  her  with  $75.00  annually/  etc.. 
I  think  indicates  a  future  purpose  to  impose  a  charge,  and 
not  to  make  it  retroactive,  and  the  charge  should,  therefore, 
be  computed  from  the  date  of  the  codicil." 

The  amount  to  be  deducted  from  her  share  of  the  estate  is, 
therefore,  so  much  of  the  charge  of  $75.00  annually,  com- 
puted from  the  date  of  the  codicil,  as  was  due  at  the  time 
of  the  testator's  death,  and  if  there  is  any  uncertainty  as  to 
that  amount  evidence  may  be  taken  to  establish  it. 

As  the  learned  Court  below  decreed  that  Eliza  Ann  C. 
Smith  and  her  brother,  Gleorge  Mifflin  Smith,  took  under 
the  will  the  proceeds  of  the  policy  to  the  exclusion  of  the 
other  legatees,  so  much  of  that  decree  must  be  reversed,  and 
that  part  of  the  decree  which  directs  that  the  charge  of 
$75.00  annually  be  computed  from  the  date  of  the  codicil 
and  that  the  amount  of  said  charge  be  deducted  from  the 
two-ninth  of  the  residue  of  the  estate  bequeathed  in  trust 
for  the  appellee  and  her  children,  etc.,  will  be  aflSrmed,  with 
the  modifications  suggested,  and  the  cause  must  be  remanded 
in  order  that  a  decree  may  be  passed  in  accordance  with  this 
opinion. 

Decree  reversed  in  pari  and  affirmed  in 
part,  and  cause  remanded,  the  costs 
in  the  Court  helow  and  in  this  Court 
to  he  paid  by  Margaret  Emily  Smith. 
Executrix,  out  of  the  testator's  estate. 
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CHARLOTTE  T.  HARRISON  et  al.  vs.  JAMES  W. 
DENNY  ET  AL.,  TRUSTEES. 

Devise  and  Legacy — Estimate  of  Value  of  Bequest — When  Lega- 
tee or  Devisee  Entitled  to  Income — Distribution  in  Kind 
of  Trust  Estate  Disposed  of  Under  Power  of  Appoint- 
ment— Implied  Power  of  Sale  by  Trustee — De- 
monstrative Legacy — Interest  on  Legacy. 

When  to  an  absolute  devise  of  definite  real  property  the  testa- 
tor adds,  "this  property  ^  estimate  to  be  equivalent  to  about 
$12,500,"  that  expression  in  nowise  limits  the  interest  of  the 
devisee  in  the  property  t)  the  amount  of  the  estimate. 

The  devisee  of  land  is  entitled  to  the  income  from  it  from  the 
time  of  the  testator's  death,  less  expenses  properly  charge- 
able against  it. 

Certain  property  was  given  by  will  to  trustees  to  hold  for  the 
benefit  of  testator's  daughter  Louisa  during  her  life,  and  in 
the  event  of  her  death  without  issue  to  be  held  in  further 
trust  for  such  of  the  testator's  children  or  their  descendants, 
in  such  proportions,  and  for  such  estates  therein,  as  Louisa 
should  by  last  will  limit  liud  appoint.  Out  of  the  trust  prop- 
erty, Louisa  was  also  authorized  to  dispose  absolutely  by  will 
of  the  sum  of  $10,000.  By  her  will,  made  in  due  execution  of 
the  power,  she  gave  certain  real  property  to  one  niece  and 
pecuniary  legacies  to  others,  and  also  provided  that  trustees 
should  set  apart  the  sum  of  $10,000.  out  of  the  trust  property, 
•  and  this  sum  she  gave  to  Bishop  R.  Held,  that  the  trust  did 
not  terminate  upon  the  death  of  the  life  tenant,  but  the  trus- 
tees had  the  further  duty  to  perform  of  turning  the  estate 
over  to  the  legatees  in  accordance  with  her  will. 

Held,  further,  that  the  trustees  are  not  entitled  to  ask  for  a 
sale  of  the  property  for  the  purpose  of  partition,  but  it  was 
the  intention  of  the  testatrix  that  the  trustees  should  settle 
the  pecuniary  legacies  by  turning  over  property  of  the  estate 
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to  the  legatees,  and  if  the  legacies  could  not  be  satisfied  in 
this  manni^r,  the  trustees  have  implied  authority  to  sell  so 
much  of  the  estate  as  may  be  necessary  to  pay  the  legacies  or 
to  equalize  them. 
Held,  further,  that  the  legacy  of  $10,000.  to  Bishop  R  should 
be  satisfied  by  setting  apart  property  valued  at  that  sum,  or 
if  that  procise  amount  cannot  be  so  ascertained,  sufficient 
property  may  be  sold  to  adjust  the  difference. 
Field,  further,  that  after  th3  satisfaction  in  this  manner  of  the 
special  legacies,  it  is  the  duty  of  the  trust.ees  to  transfer  the 
balance  of  the  estate  in  their  hands  to  the  residuary  legatees 
and  devisees  by   appropriate  instruments   according  to  the 
nature  of  the  property. 
An  equitable  life  tenant,  "with  power  of  appointment  by  will, 
gave  a  sum  of  money  to  a  niece,  her  heirs,  executors,  etc., 
absolutely,  %eing  part  of  the  proceeds"  of  a  designated  lot  of 
ground  "burned  in  the  great  fire  of  February,  1Q04.*'    A  lease 
of  part  of  the  lot  was  made  after  the  fire.    Held,  that  this 
lease,  by  a  capitalization  of  the  rent  and  the  investm^it  made 
of  the  mo!iey  received  from  the  fire  insurance  on  the  prop- 
erty, should  be  paid  to  the  legatee,  together  with  such  addi- 
tional sum  as  may  be  necessary  to  make  up  the  amount  of 
the  legacy. 
A  gift  by  will  of  a  designated  sum  of  money,  followed  by  a  state- 
ment that  it  is  in  the  place  of  certain  property  destroyed  by 
fire,  or  the  proceeds  of  such  property,  is  a  demonstrative  leg- 
acy-, and  should  be  paid  from  the  investments  in  hand  of  the 
proceeds  of  that  property,  if  they  can  be  traced,  not  exceeding 
the  amount  of  the  legacy,  and  if  these  investments  do  not 
equal  that  amount,  the  balance  should  be  paid  out  of  the  gen- 
eral estate. 
And,  under  the  circumstau'^es  of  this  case,  the  legatee  is  entitled 
to  the  income  from  those  investments  from  the  death  of  the 
testatrix. 
The  general  rule  that  legacies  are  payable  after  the  expiration 
of  one  year  from  the  testator's  death,  unless  otherwise  pro- 
vided, and  that  interest  begins  from  that  time,  is  not  applica- 
ble when  the  will  is  made  in  the  execution  of  a  power  of  ap- 
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pointment,  and  the  legatees  under  it  are  entitled  to  a  distribu- 
tion in  kind  of  the  property  concerned. 

Decided  June  22nd,  1910. 

Appeals  from  the  Circuit  Court  of  Baltimore  City  (Heuis- 
LER^  J.). 

The  cause  was  argued  before  Boyd^  C.  J.,  Briscoe^ 
Pearoe^  Thomas^  Pattison  and  Urner^  JJ. 

Frederick  W.  Story,  for  Charlotte  T.  Harrison  et  aL,  ap- 
pellants. 

John  Hinkley,  for  Lillie  T.  White,  appellant  and  appellee. 

F.  Hotmrd  Warfield,  for  Mary  T.  Bacon  et  al.,  appellants. 

James  W.  Denny,  for  the  appelleea. 

Boyd,  C.  J.,  delivered  the  opinion  of  the  Court. 

In  1803,  Robert  A.  Taylor,  of  the  City  of  Baltimore,  died, 
leaving  a  last  will  and  testament  by  which^  amongst  other 
devises  and  bequests,  he  left  a  portion  of  h?s  estate  to  four 
trustees,  their  survivors  and  successors,  for  the  benefit  of  his 
daughter,  Louisa  C.  E.  Taylor,  during  her  life,  and  conferred 
upon  her  certain  powers  of  disposition  of  the  remainder, 
which  will  be  hereinafter  referred  to.  The  other  three  trus- 
tees having  died,  the  sunnvor,  William  Pinkney  Whyto,  filed 
a  petition  in  the  lower  Court  on  May  25,  1808,  to  have  a  co- 
trustee appointed,  as  the  will  provided  that,  in  the  event  of 
vacancies  reducing  the  number  below  two,  the  remaining 
trustee  should  apply  to  a  Court  of  Equity  to  fill  the  vacancy 
or  vacancies  so  that  there  would  always  be  two  trustees  in 
each  instance  provided  for  in  the  will — ^there  being  other 
trusts  besides  the  one  now  before  us.  Charles  F.  Taylor 
wa-  accordingly  appointed  co-trustee  with  Governor  Whyte, 
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and  upon  the  death  of  ]\Ir.  Taylor,  J.  Bernard  Scott  was 
ap])ointed  in  his  place.  After  the  death  of  Governor  Whvte 
in  1908,  on  the  recommendation  of  Mr.  Scott  and  Lonisa  C. 
E.  Taylor,  James  W,  Denny  and  The  Fidelity  Trust  Com- 
pany were  appointed  co-trustees.  Mr.  Scott  was  at  his  own 
request  afterwards  relieved  from  the  trust  leaving  Mr.  Denny 
and  The  Fidelity  Trust  Company  who  continued  to  act  until 
the  death  of  I^uisa  C.  E.  Taylor. 

On  April  10,  1909.  the  two  trustees  filed  a  bill  in  equity  in 
the  Circuit  Court  of  Baltimore  City,  with  leave  of  the  Court, 
which  states  it  is  ** supplementary  to  and  in  the  pending  trust 
estate  of  Louisa  C.  E.  Taylor  now  being  administered  imder 
the  jurisdiction  of  this  Court."  In  that  bill  the  history  of 
the  trust  is  given,  including  a  reference  to  an  auditor's  ac- 
count showing  of  what  the  corpus  ctmsisted.  Tt  is  alleged 
that  Ix)uisa  C.  E.  Tayloi  died  on  January  21st,  1909,  unmar- 
ried, but  leaving  a  last  will  and  testament,  by  which  she  exe- 
cuted the  power  of  disposition  given  to  her  under  the  will  of 
her  father  of  the  property  held  in  trust  for  her  under  sections 
20  and  27  of  his  will.  A  copy  of  Jier  will,  which  is  dated 
ALay  29th,  1908,  is  filed  with  the  bill,  a  description  of  the 
property  held  by  the  trustees  under  sections  26  and  27  is 
given,  and  it  is  alleged  that  the  real  and  leasehold  estate  be- 
longing to  said  trust  is  not  susceptible  of  partition  and  can- 
not be  divided  without  loss  and  injury,  and  that  it  is  for  the 
best  interest  and  advantage  of  all  the  parties  that  all  the  trust 
property,  real  and  personal,  belonging  to  the  trust  estate  be 
sold,  and  the  proceeds  be  divided  between  the  parties  entitled 
thereto,  in  accordance  with  the  will  of  said  Louisa  C.  E. 
Taylor  and  under  the  jurisdiction  and  control  of  the  Court. 

The  bill  then  prays  that  a  decree  may  be  passed  authorizing 
the  plaintiffs,  or  such  other  trustees  as  the  Court  may  ap- 
point, to  convey  the  property  known  as  130  W.  Pratt  street  to 
Lillie  T.  White,  and  to  sell  the  remaining  property,  real  an<l 
personal    belonging  to  the  trust  estate,  either  at  public  or 
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private  sale,  and  to  make  distribution  of  the  proceeds  under 
the  direction  of  the  Court. 

Some  of  the  defendants  filed  answers  admitting  the  mat- 
ters and  facts  set  out  and  consenting  to  such  decree  as  may 
be  right  and  proper.  Lillie  T.  White  and  Louisa  Taylor 
White  demurred  to  the  bill,  but,  the  demurrer  being  over- 
ruled, they  answered,  the  latter  stating  she  had  no  interest  in 
the  estate  beyond  a  legacy  of  $5,000,  which  she  was  willing 
to  accept  either  in  cash  or  in  stocks  and  bonds,  and  Mrs. 
White  denying  that  the  trustees  any  longer  had  any  interest 
in  the  trust  estate  beyond  turning  it  over  to  those  entitled  to 
it,  or  that  they  had  any  right  to  have  the  property  sold,  and 
alleging  that  it  could  be  divided  in  kind.  Tx)uisa  S.  Taylor 
and  Mr.  and  Mrs.  Harrison  filed  an  answer  which  we  need 
only  say  denies  any  right  of  the  trustees  to  do  anything  more 
than  turn  over  $10,000  of  the  property  to  Bishop  Randolph 
in  payment  of  a  legacy  to  be  hereinafter  referred  to,  and 
allege  s  that  the  property  ^an  be  allotted  in  kind.  A  cross-bill 
was  also  filed  by  Louisa  S.  Taylor  and  Mr.  and  Mrs.  Harri- 
son asking  that  the  trustees  be  required  to  file  a  memorandum 
of  thf  ir  receipts  and  outlays  since  the  last  auditor's  report ; 
that  the  executors  of  Tx)uisa  C  E.  Taylor  be  required  to  an- 
swer; that  there  be  a  construction  of  the  elauH(\s  of  the  wills 
of  Robert  A.  Taylor  and  Louisa  C,  E.  Taylor  which  affect 
the  trust;  vhat  all  final  proceedings  be  delayed  until  such 
construction,  and  they  pray  for  general  relief.  Tt  will  not  be 
necessary  to  discuss  separiitely  the  two  bills  or  any  of  the 
pleadings. 

By  section  10  of  his  will  Robert  A.  Taylor  directed  all  the 
rest,  residue  and  remainder  of  his  (state  (excepting  certain 
property  mentioned)  to  be  divided  into  four  e(]ual  parts  or 
shares,  and  he  directed  how  they  should  be  dispi^sed  of.  Sec- 
tions 20  to  25,  inclusive,  are  not  in  the  record,  and  we  sup- 
pose they  refer  to  propert\  left  to  other  children  of  the  tes- 
tator. Section  26  directs  that  certain  properties,  real  and 
personal,  l>e  held  by  the  trustees  for  the  benefit  of  his  daugh- 
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ter  Louisa  fcir  life,  and  then  provides  for  various  contingen- 
cies after  her  death.  As  that  was  the  contingency  which  hap- 
pened, we  need  only  state  the  provision  in  case  she  left  no 
child  nor  descendant.  In  that  event  the  will  says  that  "the 
said  estate  r.nd  property  embraced  in  this  section  of  my  will 
is  to  be  held  by  the  said  trustees  *  *  *  or  their  successors,  as 
aforesaid.  In  further  trusts,  to  and  for  such  of  my  other 
children,  or  his,  her  or  their  descendant  or  descendants,  and 
in  such  proportions  and  for  such  estate  or  estates  therein,  in 
fee,  or  for  a  less  estate,  and  with  such  limitations  and  condi- 
tions as  my  said  daughter,  Louisa  C.  E.  Taylor,  may,  by  her 
last  will  and  testament,  *  *  *  name,  limit  and  appoint  to  take 
the  same  " 

By  section  27,  the  testator  directed  that  the  balance  of  the 
fourth  part  of  the  rest  of  his  estate  bequeathed  and  devised 
in  trust  for  his  daughter  be  disposed  of  in  the  same  way  as 
that  previously  mentioned,  and  provided  that  in  case  his 
daughter  deomed  it  proper,  she  was  authorized  and  empowered 
to  limit  and  appoint  out  of  the  said  one-fourth  part  of  the 
rest  and  residue  of  his  estate  the  sum  of  ten  thousand  dollars 
to  and  for  ruch  person  or  persons  as  she  might  by  her  will 
name  and  appoint. 

Louisa  C.  E.  Taylor  died  unmarried,  and  hence  without 
child  or  descendant,  and  left  a  last  will  and  testament  in  which 
she  expressly  referre<l  to  the  power  of  disposition  and  con- 
trol given  her  by  her  father's  will,  and  by  Items  2  (two),  3 
(three),  4  (four),  5  (five),  6  (six)  and  7  (seven)  left  devises, 
lecraeies  and  bequests  to  |>ersons  who  are  admittedly  descend- 
ants of  her  father's  othei  children  (and  hence  included  in  the 
power) ,  and  by  Item  8  (eight)  she  left  the  $10,000  author- 
ized by  section  27  of  her  father's  will  to  Bishop  Randolph, 
with  the  request  that  he  pay  the  same  to  the  tnistees  of  the 
Protestant  Episcopal  Theological  Seminary  and  High  School, 
Fairfax  County,  Virginia.  Then  by  Item  26  (twenty-six) 
she  left  to  her  four  nieces,  I^ouisa  S.  Taylor,  Charlotte  T. 
Harrison,  Mary  T.  Bacon  and  Lillie  Taylor  White,  all  the 
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rest  and  reaidue  of  her  estate,  whether  in  pursuance  of  the 
power  of  disposition  conferied  on  her  by  section  26  of  her 
father's  will,  or  otherwise,  or  whether  the  same  be  her  own 
property,  to  be  divided  among  them,  share  and  share  alike, 
their  heirs,  legal  representatives  and  assigns,  absolutely  and 
forever. 

Tt  is  conceded  that  the  will  of  Louisa  C.  E.  Taylor  is  a 
valid  execution  of  the  powers  of  disposition  given  hei  by  the 
will  of  her  father,  and  the  two  trustees,  who  are  appellees,  as 
the  successors  of  the  four  named  in  the  will  of  Robert  A. 
Taylor,  unquestionably  have  all  the  powers  and  authority 
which  the  four  would  have  had  if  they  had  survived  Louisa 
C.  E-  Taylo-*.  As  they  differ  in  some  material  respects  from 
the  others  items,  we  will  first  consider  Items  2  (two)  and  8 
(eight)  of  Miss  Taylor's  will. 

1.  Item  2  (two)  states  that  in  execution  of  the  power,  and 
in  her  individual  capacity  so  far  as  the  property  is  owned  by 
her,  *^I  give,  devise  and  bequeath  the  fee  simple  property,  be- 
ing the  lot  xnd  improvements  known  as  No.  130  West  Pratt 
street,  in  th?  City  of  Baltimore,  to  my  niece,  Mrs.  Lillie  T. 
White,  daughter  of  my  deceased  brother,  Henry  S.  Taylor, 
her  heii-a,  executors,  administrators  and  assigns  absolutely  and 
forever."  As  that  property  was  held  in  fee  by  the  tiust,  it 
was  undoubtedly  devised  in  fee  to  Mrs.  White,  unless  the  pro- 
vision which  immediately  follows  qualified  it,  as  is  contended 
by  some  of  the  appellants.  That  provision  is :  "This  property 
in  fee  simple  hereby  given  to  Mrs.  Lillie  T.  White  I  estimate 
to  be  equivalent  to  about  twelve  thousand  five  hundred  dol- 
lars ($12,500)."  But  under  no  rule  of  construction  that  we 
are  aware  of  can  that  expression  be  held  to  limit  or  to  be  in- 
tended to  limit  the  interest  of  Mrs.  White  in  that  property  to 
the  amount  of  that  estimate.  As  the  testatrix  gave,  by  other 
items  of  her  will,  $12,500  to  each  of  three  other  nieces,  who 
were  also  daughters  of  her  deceased  brother,  Henry  S.  Taylor, 
it  is  manifest  that  she  only  intended  to  show  that  by  her  esti- 
mate the  value  of  the  property  left  Mrs.  White  was  about 
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what  she  was  leaving  to  each  of  the  other  three  nieces.  As  the 
devise  took  (ffect  from  the  date  of  the  testatrix's  death,  the 
devisee  was  entitled  to  it,  and  hence  to  the  income  from  it 
from  that  time,  deducting  of  course  all  proper  expenses 
chargeable  to  it.  The  deed  is  not  in  the  record,  but  we  under- 
stand it  to  be  admitted  that  the  property  stands  in  the  names 
of  the  trustees  who  were  such  at  the  time  it  was  conveyed, 
and  hence  it  is  proper  that  the  appellees,  as  their  successors, 
convey  it  to  Mrs.  White. 

2.  The  gift  by  Item  8  (eight)  to  Bishop  Randolph  also 
seems  to  be  free  from  difficulty.  After  reciting  the  power 
given  her  by  her  father's  will  authorizing  such  a  bequest,  the 
will  of  Miss  Taylor  proceeded:  '*I  therefore  elect  that  the 
present  trustees,  the  Fidelity  Trust  Company  and  James 
W.  Denny,  *  *  *  shall  set  apart  the  sum  of  ten  thousand 
dollars  ($10,000)  out  of  my  property  or  stocks  I  may  own 
or  possess,  held  by  them  under  the  trust,  to  the  extent  of  ten 
thousand  dollars,"  and  in  execution  of  the  power  conferred 
on  her  by  section  27  of  her  father's  will  she  then  went  on  to 
"give,  devise  and  bequeath  the  said  sum  of  ten  thousand 
dollars"  to  Bishop  Randolph. 

The  testatrix  clearly  intended  by  that  item  that  the  trus- 
tees should  eet  apart  $10,000  worth  of  the  trust  property 
for  this  bequest.  Mr.  Taylor  authorized  her  to  limit  and 
appoint  out  of  the  fourth  part  of  his  estate  left  for  her  bene- 
fit the  sum  of  $10,000  of  the  principal  of  said  fourth  in 
such  real  or  j)ersonal  estate  as  she  may  elect,  to  be  valued  by 
the  trustees,  and  Miss  Taylor  repeated  that  authority  of  her 
father,  and  elected  that  the  present  trustees  should  set  apart 
the  sum  "out  of  my  property  or  stocks  I  may  own  or  pos- 
sess, held  by  them  under  the  trust  to  the  extent  of"  $10- 
000.00.  It  was  not  merely  a  legacy  of  $10,000.00  in  money 
out  of  the  proceeds  of  sales  of  her  property,  but  it  was 
manifestly  intended  by  Mr.  Taylor  and  by  Miss  Taylor  that 
the  trui^toes  should  set  apart  property  which  they  valued  at 
that  sum.     There  can  be  no  reason  therefore  why  property 
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should  be  sold  for  the  purpose  of  paying  that  legacy.  Such 
a  sale  would  necessarily  add  to  the  costs  and  expenses  con- 
nected with  the  settlement  of  the  estate.  Of  course,  if  it  is 
impossible  to  get  the  precise  amount  of  the  legacy  out  of  the 
property  which  the  trustees  will  set  apart,  the  difference  can 
be  adjusted  in  cash  and,  if  necessary  to  do  that,  sufficient 
property  can  be  sold.  There  can  be  no  great  difficulty  in  ar- 
ranging that. 

3.  Having  disposed  of  those  two  items,  which  seem  to  us 
to  Ix*  free  from  what  has  given  rise  to  much  of  the  contro* 
vcrsy  in  this  case,  we  will  before  taking  up  the  other  items 
of  Miss  Taylor's  will  pause  to  consider  the  position  taken  by 
some  of  the  appellants — that  all  the  duties  of  the  trustees 
ceased  upon  the  death  of  the  life  tenant.  We  need  not  re- 
I^eat  what  wo  have  said  about  the  two  items  above  mentioned, 
in  both  of  wiiich  some  active  duties  are  required  by  the  trus- 
tees, as  indicated.  While  we  are  ready  to  admit  that  such 
duties  as  were  required  of  the  trustees  during  the  life  of  Miss 
Taylor  are  no  longer  imposed  upon  them,  we  cannot  concur  in 
the  broad  assertion  that  they  have  no  duties  to  perform.  They 
are  certainly  required  to  turn  over  the  estate  to  some  person 
or  persons,  and  it  is  equally  clear  that  it  is  their  duty  to  turn 
it  over  to  those  entitled  to  it  under  the  will  of  Miss  Taylor, 
it  being  conceded  that  the  provisions  of  her  will  are  in  pur- 
suance of  the  powers  conferred  by  her  father's  will.  Neither 
]\Iv.  Taylor  nor  Miss  Taylor  gave  authority  to  anyone  other 
than  the  trustees  to  pay  the  legacies,  and  as  the  property 
(with  the  possible  exception  of  some  Mr.  Taylor  held  in  his 
lifetime)  is  in  the  names  of  the  trustees,  or  held  by  them  as 
the  successors  of  the  others,  it  would  have  been  a  useless  and 
more  expensive  course  to  have  pursued,  if  either  Mr.  Taylor 
or  ^fiss  Taylor  had  directed  anyone  other  than  the  trustees 
to  ]iay  the  legacies.  Whether  paid  in  cash  or  in  kind,  the 
trustees  must  act.  The  legacies  are  of  such  number  and  of 
such  different  amoimts  as  to  make  that  necessary.  Each  of 
two  of  the  l^atees  only  gets  $2,000  and  one  gets  $16,500  in 
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addition  to  one-fourth  of  the  residue,  and  of  course  the  trus- 
tees cannot  properly  hand  over  all  of  the  trust  property  to 
all  of  the  legatees  and  devisees  jointly  or  as  tenants  in  com- 
mon. 

We  hold,  therefore,  that  the  trustees  are  required  to  still 
I)erform  some  duties — whether  they  be  called  active  or  some- 
thing else — as  they  must  pay  the  legacies,  and,  that  being  so, 
it  is  manifest  that  they  may  have  to  sell  some  of  the  prop- 
erty in  their  hands  in  order  to  enable  them  to  pay  out  all, 
and  no  more,  that  each  legatee  is  entitled  to.  Again,  if  they 
cannot  divide  the  ])roperty  so  as  to  do  the  full  justice  to  all, 
and  the  legatees  will  not  help  them  by  agreeing  to  a  division, 
what  can  they  do  but  sell  and  pay  the  legacies  in  cash  ?  Of 
course  we  do  not  mean  to  apply  that  question  to  such  legacy 
or  legacies  as  we  determine  the  will  provides  or  intends  shall 
be  paid  in  a  certain  way  or  by  turning  over  certain  invest- 
ments and  properties.  But  there  are  four  l^acies  given  by 
Items  1,  6  and  7,  amounting  to  $13,000  of  principal,  which 
the  will  does  not  in  terms  direct  how  they  are  to  be  paid,  or 
out  of  what  property.  Then  in  order  to  give  one  or  more  of 
the  legatees  named  in  Items  3,  4  and  5  the  amounts  of  their 
respective  legacies  ($12,500  each)  it  may  be  necessary  to 
give  them,  or  some  of  them,  property  or  cash  in  addition  to 
what  we  hereinafter  hold  shall  be  turned  over  to  them.  And, 
as  we  have  already  said,  it  may  be  necessary  to  pay  some 
cash  to  Bishop  Randolph  in  order  to  make  the  precise  amount 
of  his  legacy.  What  we  mean,  therefore,  is  that  as  the  trus- 
tees are  to  i)ay  the  legacies  in  the  manner  we  herein  deter- 
mine, they  have  the  power  to  make  such  sales,  and  only  such, 
as  are  necessary  for  that  purpose.  As  all  of  the  parties  are 
of  age  and  all  are  represented  by  counsel,  questions  arising 
in  connection  with  those  matters  ought  to  be  readily  ad- 
justed between  them  and  the  trustees,  but  if  they  cannot  be 
the  Court  below  can  determine  them  in  pursuance  of  this 
opinion.  That  Court  can  pass  all  orders  and  decrees  not  in 
conflict  with  this  opinion  which  may  become  necessary  or 
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proper  in  the  further  progress  of  the  proceedings.  We  would 
add  that  it  is  not  our  judgment  that  the  trustees  have  such 
interest  in  the  property  as  to  entitle  them  to  ask  a  sale  on  the 
ground  that  the  property  is  not  susceptible  of  partition,  as 
contemplated  by  section  129  of  Article  IG  of  the  Code,  as  the 
bill  seems  to  indicate  was  at  least  one  theory  upon  which  it 
was  filed,  but  as  it  was  manifestly  the  intention  of  the  testa- 
trix in  executing  the  powers  given  her  by  her  father  that  the 
trustees  pay  or  settle  the  legacies,  we  are  of  the  opinion  that 
they  have  the  implied  authority  to  do  what  is  necessary  to 
that  end,  provided  of  course  that  they  do  not  conflict  with  the 
provisions  of  the  will  in  respect  to  any  of  the  legacies  or  de- 
vises. That  conclusion  is  not  in  conflict  with  any  of  the 
cases  cited  by  counsel,  and  is  in  accord  with  the  intention  of 
both  Mr.  and  Miss  Taylor  as  indicated  by  their  wills.  Hav- 
ing sufficiently  stated  our  views  on  that  general  question  we 
will  now  consider  the  other  legacies  in  Miss  Taylor's  will. 

4.  Items  1  (one),  6  (six)  and  7  (seven)  can  be  consid- 
ered together.  By  Item  1  (one)  the  testatrix  gave  to  Louisa 
S.  Taylor,  "the  sum  of  four  thousand  dollars  ($4,000)  ab- 
solutely;" by  Item  6  (six)  to  Louisa  Taylor  White  "the 
sum  of  five  thousand  dollars  ($5,000)  absolutely ;"  and  by 
Item  7  (seven)  to  Katherine  A.  Taylor  and  Mrs.  Mary  Mc- 
Evers  Tucker  "and  to  each  one  of  them,  their  legal  repre- 
sentatives and  assigns,  absolutely,  the  sum  of  two  thousand 
dollars  ($2,000).''  There  is  no  indication  in  either  of  those 
items  of  any  intention  to  give  those  legacies  out  of  any  par- 
ticular part  of  the  estate,  or  of  making  them  anything  more 
than  general  pecuniary  legacies.  But  Item  1  (one)  of  the 
will  begins  by  saying:  ^'Out  of  the  estate  over  which,  under 
the  last  will  and  testament  of  my  father,  Eobert  A.  Taylor, 
deceased,  I  have  the  power  of  disposition  and  control  by  my 
will,  and  in  execution  of  said  power,  I  give,"  etc.,  and  the 
following  six  items  begin  with  substantially  the  same  lan- 
guage. When  that  is  considered  in  connection  with  the  pro- 
visions of  the  will  of  Robert  A.  Taylor,  we  are  of  the  opin- 
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ion  that,  if  it  can  be  done,  these  legacies  should  be  paid  in 
kind.  It  is  true  the  will  of  Miss  Taylor  says:  *'All  such 
legacies  shall  be  paid  without  unnecessary  delay,  and  when 
paid,  excepting  those  to  my  several  nieces,  shall  be  paid  with 
interest  at  five  per  cent,  from  the  date  of  my  death,"  but  the 
interest  can  be  added  to  the  principal  sum.  The  testatrix 
nowhere  directs  or  expressly  authorizes  the  trustees  to  sell 
the  securities,  which  presumably  she  would  have  done  if  she 
had  intended  them  to  l>e  paid  in  cash,  whether  that  was  nec- 
essary or  not.  She  did  in  the  same  will  authorize  her  execu- 
tor and  executrix  to  sell  all  of  her  individual  property,  real, 
{personal  and  mixed,  for  the  purpose  of  the  distribution  of 
her  estate  or  for  any  other  purpose,  and  to  execute  all  acts, 
deeds  and  conveyances  incident  and  necessary  to  the  settle- 
ment of  her  estate,  but  when  she  was  dealing  with  this  prop- 
erty left  by  her  father  in  trust,  she  knew,  of  course,  she 
could  not  properly  give  her  own  executors  that  authority,  but 
did  not  direct  the  trustees  in  that  respect.  It  is  therefore 
evident  that  she  expected  the  trustees  to  settle  these  legacies 
by  turaing  over  property  to  the  legatees,  when  that  could  be 
done,  but  if  it  cannot  be  done,  notwihstanding  she  made  no 
express  provision  for  it  we  are  of  the  opinion  that  the  trus- 
tees have  implied  authority  to  sell,  in  so  far  as  that  may  be 
necessary  to  pay  them,  and  what  we  have  said  above  is  suffi- 
cient on  that  subject. 

r>.  This  brings  us  to  Items  3  (three),  4  (four)  and  5 
(five).  By  them  she  gave  to  each  of  three  nieces,  '^her 
heirs,  executors,  administrators  and  assigns  absolutely  the 
sum  of  twelve  thousand  five  hundred  dollars  ($12,500)." 
That  is  followed  in  Item  3  (three)  (the  gift  to  I^uisa  S. 
Taylor)  by  the  words,  "being  part  of  the  proceeds  of  prop- 
erty on  Charles  and  German  streets,  in  the  City  of  Balti- 
more, which  property  was  burned  in  the  great  fire  of  Febru- 
ary, 1904;"  in  Item  4  (four)  (the  gift  to  Charlotte  T.  Har- 
rison) by,  "being  the  proceeds,  or  part  thereof,  of  the  prop- 
erty No.  13  Grerman  street,  which  was  destroyed  by  the  fire 
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of  1904  and  taken  by  the  City  of  Baltimore  for  the  bed  of 

said  widened  street;"  and  in  Item  5  (five)  (the  gift  to  Mary 
T.  Bacon)  by,  **being  in  place  of  No.  219  South  street,  which 
was  destroyed  in  the  great  fire  of  1904."  When  it  is  re- 
membered that  by  Items  3  (three),  4  (four)  and  5  (five) 
of  her  will  the  testatrix  gave  to  each  of  her  three  nieces  the 
sum  of  twelve  thousand  five  hundred  dollars,  and  spoke  of 
it  as  above  stated,  and  that  by  Item  2  (two)  she  had  given 
the  real  estate  on  Pratt  street,  which  she  estimated  to  be 
equivalent  to  about  that  sum  to  another  niece,  and  when  we 
see  that  in  each  of  the  four  items  she  used  the  terms,  ''heirs, 
executors,  administrators  and  assigns  absolutely,"  it  would 
seem  that  the  testatrix  understood  the  gifts  in  Items  3 
(three),  4  (four)  and  5  (five)  to  be  in  some  way  connected 
with  real  estate.  The  properties  referred  to  in  the  three 
items  were  owned  by  Robert  A.  Taylor  in  his  life  time,  were 
real  estate  and  were  included  in  section  26  of  his  will. 

6.  The  legacies  in  Items  3  (three)  and  4  (four)  are 
clearly  demonstrative  legacies.  As  in  Item  3  (three)  the 
expression  "being  part  of  the  proceeds  of  property  on 
Charles  and  German  streets,"  etc.,  immediately  follows  the 
amount  given  to  Louisa  S.  Taylor,  it  wouH  be  difficult  to 
give  to  it  any  meaning  unless  it  was  intended  by  the  testa- 
trix to  indicate  that  the  proceeds  of  that  property  were,  to 
the  extent  of  $12,500,  to  be  appropriated  to  the  payment  of 
that  legacy.  That  view  is  strengthened,  if  not  made  con- 
clusive, when  the  circumstances  under  which  the  will  was 
made  are  remembered.  With  the  bill  of  the  trustees  there 
was  filed  as  an  exhibit  a  lease  dated  October  19,  1904,  and 
executed  by  Grovemor  Whyte  and  Mr.  Scott,  who  were  then 
the  trustees,  parties  of  the  first  part,  Louisa  C.  E.  Taylor  of 
the  second  part,  Louisa  A.  Taylor  of  the  third  part  and 
Elizabeth  C.  Gaddess  of  the  fourth  part.  It  is  a  lease  to 
Mrs.  Gaddess  for  ninety-nine  years,  renewable  forever,  of 
the  part  of  the  Charles  street  lot  which  was  left  after  the 
City  of  Baltimore  had  condemned  and  acquired  a  portion 
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for  widening  the  street.  It  also  recites  that  Louisa  C.  E. 
Taylor  had,  in  execution  of  the  power  given  her  by  her 
father's  will,  made  her  will  in  which  she  named  and  ap 
pointed  Louisa  S.  Taylor  as  the  person  to  take  that  property 
after  her  death,  that  the  Court  had  passed  an  order  author- 
izing the  trustees  to  unite  in  the  lease,  that  Louisa  C.  E. 
Taylor  covenanted  not  to  change  her  will,  "so  far  as  the 
same  pertains  to  the  disposition  of  the  property  hereinafter 
described,  and  has  further  requested  the  said  Louisa  Schroe- 
der  Taylor  to  unite  in  the  execution  of  these  presents  as- 
senting thereto,  which  the  latter  agrees  to  do,  as  evidenced 
by  her  signature  hereto."  The  evidence  shows  that  Miss 
Taylor  had  previously  made  a  will,  but  after  the  fire  made 
the  one  now  before  us.  Some  money  was  collected  from  the 
insurance  on  the  building  on  this  lot  destroyed  by  the  fire 
of  1004,  and  some  was  collected  by  the  trustees  from  the 
city  for  the  part  of  the  lot  taken  by  it.  The  money  received 
from  those  sources  was  invested  by  the  trustees,  as  we  under- 
stand from  the  record.  It  would  seem  to  be  clear,  there- 
fore, that  the  testatrix  intended  this  legacy  of  $12,500  to  be 
paid  out  of  what  was  realized  from  that  lot,  and  inasmuch 
as  the  lease  wa»  made  as  stated,  the  ground  rent  created 
thereby  should  be  assigned  to  Louisa  S.  Taylor  as  a  part  of 
the  $12,500.  As  the  lower  Court  has  given  its  sanction  to 
that  lease,  to  which  the  trustees,  the  testatrix  and  this  legatee 
were  all  parties,  the  Court  should,  in  its  supervision  over 
the  trust,  see  that  the  reversion  is  distributed  to  Louisa  S. 
Taylor,  as  justice  to  her  and  the  lessee  requires,  and  we 
have  no  doubt  that  such  was  the  intention  of  the  testatrix. 
If  the  investments  of  the  insurance  money  and  that  received 
from  the  city  can  be  traced,  as  we  assume  they  can,  then 
so  much  of  them  as  will  be  necessary  to  make  up  the  $12,500 
after  the  ground  rent  is  capitalized  ought  to  be  turned  over 
to  her  in  payment  of  this  legacy.  If  all  fall  short  of  the 
amount  she  will  be  entitled  to  have  it  made  up  out  of  the 
trust  estate,  as  there  is  ample  to  pay  all  legacies. 
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7.  So  in  Item  4  (four)  the  amount  of  the  legacy  is  fol- 
lowed by  *T)eing  the  proceeds,  or  part  thereof,  of  the  prop- 
erty No.  13  (xerman  street,"  etc.     Much  of  what  we  have 
said  in  reference  to  Item  3  (three)  applies  to  this,  although 
by  reason  of  the  lease,  that  item  is  perhaps  more  easily  dis- 
posed of,  but  the  lease  reflects  upon  the  intention  of  the  testa- 
trix as  to  all  of  these  three  legacies,  as  she  evidently  had  the 
same  general   intention   as  to  the  three.     Some  insurance 
money  was  collected  as  was  what  the  city  owed  for  the  part 
of  the  lot  it  took.     There  is  still  a  portion  of  the  lot  left. 
The  testatrix's  intention  was  evidently  to  pay  the  amount 
of  the  legacy  out  of  what  was  realized  from  that  lot  so  far  as 
the  proceeds  would  go.     She  did  not  devise  the  rest  of  the 
lot  to  Mrs.  Harrison,  and  there  is  nothing  to  show,  as  there 
is  in  the  case  of  the  lease  in  which  Louisa  S.  Taylor  imited, 
that  the  testatrix  intended  that  she  must  take  the  rest  of  the 
lot  as  part  of  the  legacy.    If  it  is  unproductive  and  not  de- 
sirable, it  would  not  be  right  to  require  her  to  do  so,  but,  of 
course,  if  she  is  willing  to  take  it  at  a  price  a^eed  upon,  it 
could  and  should  be  allotted  to  her,  if  it  will  not  be  more 
than  the  legacy  to  her.     As  it  is  a  demonstrative  legacy  of 
the  proceeds  of  the  property,  the  investments  in  hand  from 
it,  if  they  can  be  traced,  should  be  turned  over  to  her,  not 
to  exceed  the  $12,500.     If  those  investments  do  not  amount 
to  that  sum  she  will  be  entitled  to  have  the  balance  paid  out 
of  the  other  property. 

^.  Althoui^h  Item  5  (five)  differs  from  Items  3  (three) 
and  4  (four)  in  that  the  expression  following  the  amount  of 
the  legacy  is,  "being  in  place  of  No.  219  South  street,"  we 
think  that  is  also  a  demonstrative  legacy.  The  whole  of  that 
lot  was  taken  by  the  City,  and  hence  the  testatrix  spoke  of 
it  differently  from  what  she  did  of  the  other  tsvo,  but  it  is 
clear  that  she  intended  the  investments  of  money  received 
from  that  lot  to  go  to  Mrs.  Bacon,  not  to  exceed  the  $12,500. 
If  they  fall  short  of  that  sum,  the  balance  must  be  made  up 
OUT  of  the  other  property. 
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0.  Inasmuch  as  the  estate  is  ample  to  pay  all  legacies,  it 
would  be  of  but  little  importance  whether  the  three  legacies 
included  in  Items  3  (three),  4  (four)  and  5  (five)  are 
demonstrative  or  not,  did  not  that  reflect  on  the  question 
whether  the  trustees  should  be  permitted  to  sell  the  invest- 
ments covered  by  those  items.  And  as  we  are  of  the  opinion 
that  the  testatrix  intended  the  investments  made  from  the 
proceeds  of  these  respective  properties  (and  we  include,  un- 
der the  circumstances,  the  lease  above  mentioned  in  the  term 
"proceeds")  to  be  allotted  to  the  respective  legatees,  another 
question  of  ^ome  importance  to  them  is  made  clearer — that 
is,  whether  any  interest,  income  or  increment  is  to  go  to  those 
legatees.  Demonstrative  legacies  partake  of  the  nature  of 
l>olh  specific  and  general  legacies  in  some  respects.  If  these 
were  specific  legacies  the  income  and  increment  would  go  to 
the  legatees  from  the  death  of  the  testatrix,  and  while  we  do 
no<^  mean  to  say  that  such  is  usually  the  case  with  demon- 
strative legacies,  we  are  of  the  opinion  that  under  the  pecu- 
liar circuuiHtances  of  this  case,  the  l^^tees  in  Items  3 
(three),  4  (four)  and  5  (five)  are  entitled  to  the  income  from 
the  respective  investments  to  be  tunied  over  to  them  from  the 
death  of  the  testatrix,  deducting  of  course  such  costs  and  ex- 
]>on8es  as  are  properly  chargeable  to  them.  It  is  quite  cer- 
tair  from  expressions  in  both  wills  that  she  did  not  intend 
to  postpone  the  payment  of  the  legacies  imtil  one  year  after 
her  death.  The  general  rule  in  reference  to  legacies  being 
payable  at  tho  end  of  one  year  from  a  tt^tator's  death,  unless 
the  will  fixes  the  time,  and  that  interest  begins  from  the  time 
theyfare  payable,  was  established  for  convenience,  and  to  en- 
able executors  to  ascertain  the  condition  of  the  estates,  col- 
lect the  assets,  etc.,  but  in  this  case  these  legacies  did  not  de- 
pend upon  the  s<»ttlement  of  Miss  Taylor's  estate,  and  her 
executors  had  nothing  to  do  with  them.  She  was  simply 
naming  and  appointing  the  persons  who  were  to  take  the 
property  at  her  death.  Mr.  Taylor's  will  shows  it  was  his 
intention  that  the  trust  property  should  be  enjoyed  by  those 
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whom  his  daughter  named  immediately  after  her  death. 
Neither  of  them  could  have  contemplated  that  it  would  take 
a  year  to  pay  these  legacies,  and  the  reasons  for  waiting  a 
year  in  ordinary  cases  do  not  apply  here.  Were  it  not  for 
the  statement  in  Graham  v.  Whitridge,  99  Md.  294,  that 
Mrs.  Whitridge  and  the  Misses  Brown  "are  entitled  to  inter- 
est on  their  respective  legacies  from  a  period  of  time  when 
those  legacies  are  payable — that  is  to  say,  from  one  year 
after  the  death  of  Mrs.  Greenway,  she  not  having  stood  to- 
wards them  in  loco  parentis' — ^we  would  suppose  there  could 
be  no  doubt  about  the  vesting  of  these  legacies  at  an  earlier 
date  than  one  year  after  the  death  of  Miss  Taylor,  who  was 
simply  executing  a  power  given  in  her  father's  will,  but 
without  stopping  to  look  for  other  differences  which  may 
exist  between  that  case  and  this,  as  we  have  said  that  the 
intention  of  Miss  Taylor  was  to  allot  the  investments  spoken 
of  to  these  respective  legatees,  and  as  she  had  left  by  the 
preceding  paragraph  property  to  the  other  niece  in  a  way 
which  carried  the  rents  and  profits  from  her  death  we  are  of 
the  opinion  that  these  three  legacies  so  far  partake  of  the 
nature  of  specific  legacies  as  to  entitle  the  respective  legatees 
to  the  income  from  them  from  the  death  of  the  testatrix,  and 
that  at  any  rate  such  was  the  intention  of  the  testatrix. 

10.  We  are  also  of  the  opinion  that  under  Item  25  (twen- 
ty-five) five  per  cent,  interest  from  the  death  of  the  testatrix 
is  payable  on  the  legacies  not  included  in  Items  2  (two),  3 
(three),  4  (four)  and  5  (five),  as  the  testatrix  evidently 
had  in  mind  by  the  exception  she  made  those  nieces  who 
were  mentioned  in  those  items.  We  understand  the  other 
parties  in  interest  to  consent  to  that  construction,  although 
not  perfectly  free  from  doubt  as  to  those  legatees  who  are 
nieces.  That  construction  also  applies  to  the  collateral  in- 
heritance tax  referred  to  in  that  item. 

11.  After  payment  of  the  legacies  above  mentioned,  and 
the  expenses,  the  residue  of  the  trust  estate  should  be  turned 
over  to  the  residuary  legatees  and  devisees.     Paragraph  (6) 
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of  the  decree  of  January  11,  1910,  correctly  states  the  proper 
constniction  of  the  will  in  reference  to  the  residue  of  the 
estate. 

12.  We  are  also  of  the  opinion  that  there  was  error  in 
passing  the  decree  of  February  23,  1910.  An  appeal  had 
l)een  entered  from  the  decree  of  January  11,  1910,  by  Mrs. 
Harrison  and  Miss  Louisa  S.  Taylor,  who  were  not  only 
entitled  to  larg(»  legacies,  but  were  two  of  the  residuary  lega- 
tees and  devisees.  The  day  after  the  last  decree  was  passed 
Airs.  Bacon,  who  is  one  of  the  residuary  l^atees  and  devi- 
sees, and  also  entitled  to  a  legacy  of  $12,500,  entered  an 
ap])eal  from  both  decrees.  The  parties  interested,  especially 
as  they  had  such  large  interests,  had  the  right  to  have  the 
decree  of  the  lower  Court  reviewed,  and  as  the  time  in  which 
th(y  could  appeal  under  the  rules  of  this  Court  had  not  ex- 
pired, the  decree  of  February  23,  1910,  providing  for  the 
sal(^  of  the  ])roperty  to  pay  the  legacies  ought  not  to  have 
been  passed,  but  beyond  that  our  views  as  to  the  first  decree 
would  require  a  reversal  of  the  second. 

13.  We  do  not  deem  it  necessary  or  proper  to  determine 
in  this  case  whether  the  acceptance  of  the  legacy  of  $4,000 
by  Louisa  S.  Taylor  would  extinguish  the  indebtedness  of 
that  amount  due  to  her  by  her  aunt.  That  indebtedness  is 
not  due  by  the  trust  estate,  but  was  an  individual  debt  of 
Louisa  C.  E.  Taylor,  while  the  legacy  is  to  be  paid  out  of  the 
trust  (State.  The  question  suggested  by  some  of  the  parties 
is  T\<)t  whether  the  legacy  i?  to  be  paid,  but  whether  the  debt 
can  be  c(»llected  if  she  accepts  the  legacy.  While  we  are  of 
the  opinion  that  the  trustees  had  the  right  to  ask  the  guid- 
ance and  direction  of  the  Court  having  jurisdiction  of  the 
trust  and  to  have  its  supervision  and  aid  in  the  payment  of 
the  legacies,  the  individual  estate  of  Louisa  C.  E.  Taylor 
could  not  properly  be  brought  into  this  case.  That  remark 
also  applies  to  the  Cathedral  street  property,  which  is  dealt 
with  in  paragraph  (7)  of  the  first  decree. 
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Our  conclusions  on  the  main  points  before  us  may  be  thus 
siimmarized : 

a.  Paragraphs  (1)  and  (2)  of  the  decree  of  January  11, 
1910,  correctly  provided  for  the  Pratt  street  property  loft  to 
Lillie  T.  White. 

6.  The  trustees  should  i:et  apart  property  of  the  value  of 
$10,000,  with  five  per  cent,  interest  thereon  from  the  death 
of  Louisa  C.  E.  Taylor,  and  transfer  it  to  Bishop  Randolph. 
If  necessary,  cash  can  be  realized  and  paid  to  make  the  pre- 
cise amount. 

( .  The  trustees  should  transfer  and  convey  the  investments 
held  by  them  of  the  proceeds  of  the  Charles  street,  German 
street  and  South  street  properties  to  the  respective  legatees 
mentioned  in  Items  three,  four  and  five  of  Miss  Taylor's 
will,  as  hereinbefore  stated,  and  can  pay  any  balance  due 
on  them  with  other  property  or  with  cash  out  of  sales  if  any 
be  necessary  to  be  made  in  order  to  obtain  the  precise 
amoimts  of  the  respective  legacies. 

d.  The  trustees  should  settle  the  legacies  in  Items  one,  six 
and  seven  of  that  will  with  securities  and  properties  in  hand 
as  far  as  can  be  done,  but  if  they  cannot  arrange  with  those 
legatees  to  accept  their  legacies  in  securities,  ground  rents, 
&c.,  they  can  sell  suflScient  of  the  trust  property  to  pay  them. 

c  The  legatees  in  Items  two,  three,  four  and  five  of  the 
will  of  Louisa  C.  E.  Taylor  are  entitled  to  the  income  re- 
ceived from  the  respective  properties  and  investments  to  be 
transferred,  assigned  or  conveyed  to  them  as  hereinbefore 
stated  since  the  death  of  said  testatrix,  subject  to  all  proper 
charges  thereon. 

The  other  legatees  are  entitled  to  five  per  cent,  interest  on 
their  respective  legacies  from  the  death  of  the  testatrix,  sub- 
ject to  such  charges. 

/.  After  payment  of  the  aforementioned  legacies  and  the 
costs  and  expenses  connected  with  the  settlement  of  the  trust 
estate,  including  the  costs  in  this  case  above  and  below,  the 
rest,  residue  and  remainder  of  the  real  and  personal  prop- 
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erty  constituting  the  trust  estate  shall  be  transferred,  as- 
signed, conveyed  and  delivered  to  the  four  residuary  lega- 
tees and  devisees  as  tenants  in  common  by  suitable  instru- 
ments or  acts,  according  to  the  nature  of  the  property. 

(J.  That  in  the  decree  to  be  passed  by  the  lower  Court,  the 
trustees  can  be  authorized  to  convert  into  cash  so  much  of 
the  investments  in  their  hands  not  otherwise  disposed  of  or 
to  be  set  apart  as  determined  by  this  opinion,  as  may  be 
necessary  to  pay  the  precise  amounts  of  the  respective  lega- 
cies and  the  costs  and  expenses  connected  with  the  trust  es- 
tate and  the  settlement  thereof,  and  should  be  authorized  to 
execute  and  deliver  proper  deeds,  assignments  and  transfers 
to  the  parties  entitled  to  the  same  under  this  opinion. 

h.  That  the  decrees  of  January  11,  1910,  and  February 
23,  1010,  be  reversed  and  the  cause  remanded  in  order  that 
a  decree  may  be  passed  in  accordance  with  this  opinion,  andj 
if  found  by  the  lower  Court  to  be  necessary  or  desirable,  that 
the  cause  be  referred  to  an  auditor  to  state  an  account  be- 
tween the  trustees  and  the  tryst  estate,  making  distribution 
of  the  estate  in  accordance  with  this  opinion  and  the  decrees 
and  orders  of  the  lower  Court  passed  in  conformity  thereto. 

Decrees  reversed,  and  cause  remanded  for 
further  proceedings  in  accordance  with 
this  opinion,  the  costs,  above  and  be- 
low, in  each  of  the  appeals  to  be  paid 
out  of  th^  trust  estate  by  the  trustees. 
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FOREST  LAKE  CEMETERY  vs.  FRANCIS  E.  BAKER, 

Assignee. 

Dfcay  in  Transmission  of  Record  on  Appeal  Attributable  Both 
to  Appellee  and  Appellant — Papers  Filed  in  One  Equity 
Cause  Not  Notice  to  Parties  in  Another  Cause  in  Same 
Court — Exceptions  io  Mortgage  Sale  Must  be  Sus- 
tained by  Proof — Mortgage  Sale  of  Property 
of  Corporation  After  Appointment  of 
Receiver — Permission  of  Court 
to  Foreclose.   ' 

When  the  failure  to  transmit  the  record  on  an  appeal  within 
the  time  prescribed  appears  to  have  been  caused  by  the  appel- 
lee as  well  as  the  appellant,  the  appeal  will  not  be  dismissed 
on  account  of  the  delay. 

There  were  two  cases  in  the  same  Court  relating  to  the  sale  of 
the  same  tract  of  land,  one  under  a  mortgage  and  the  other 
under  a  deed  of  trust  of  the  land  subject  to  the  mortgage. 
Exceptions  were  filed  to  the  sale  made  in  the  deed  of  trust 
case,  which  the  exceptant  prayed  might  be  taken  as  being  also 
filed  in  the  mortgage  case.  In  the  latter  case,  no  exception 
was  filed  to  the  sale,  but  after  its  ratification  a  petition  was 
filed  to  rescind  the  same.  Held,  that  parties  to  one  equity 
cause  are  not  required  *^o  examine  the  proceedings  in  other 
causes  of  which  they  have  no  notice  before  acting  upon  the 
state  of  the  record  in  the  cause  in  which  they  are  concerned ; 
that  since  no  exceptions  were  filed  in  the  mortgage  case,  there 
was  no  reason  why  the  sale  there  reported  should  not  have 
been  ratified,  and  that  after  the  sale  was  ratified  the  facts 
relied  on  m  a  petition  to  rescind  the  order  of  ratification 
must  be  clearly  established  and  be  of  such  a  character  as  to 
appeal  strongly  to  the  conscience  of  the  Court. 

Upon  exceptions  to  the  ratification  of  a  sale  in  equity,  or  upon 

.  a  petition  to  rescind  an  order  ratifying  such  sale,  the  facts 
relied  on  ruust  be  established  by  the  evidence  of  the  except- 
voL.  113  34 
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ant.  His  affidavit  alone  is  not  sufficient,  although  the  facts 
alleged  are  not  denied  by  the  answer.  Exceptions  unsup- 
ported by  proof  are  properly  overruled. 

When  a  receiver  has  been  appointed  of  the  property  of  a  mort- 
gagor corporation,  there  should  be  no  sale  under  the  mort- 
gage without  the  prior  leave  of  the  Court  appointing  the 
receiver. 

But  when  the  same  Equity  Court  which  appointed  a  receiver  of 
the  property  of  a  mortgagor  corporation  afterwards  ratifies  a 
mortgage  sale  of  that  corporation's  property  made  without 
prior  grant  of  permission  to  foreclose,  the  order  of  ratifica- 
tion is  valid  and  binding,  since  leave  to  make  the  sale  would 
have  been  granted  if  jtpplied  for,  and  no  injury  was  done  on 
account  of  failure  to  make  the  application. 

Decided  June  22ml  1010. 

Appeal  from  the  Circuit  Court  for  Prince  George's  Coun- 
ty (Claoett,  J.). 

The   cause    was    argued   before    Boyd,    C.    J.,    Brtscoe, 
Pearck,  Thomas,  Pattisox  and  Urxer,  J  J. 

J.  AJiheus  Johnson-,  for  the  appellant. 

3f.  Hampton  Magmder,  for  the  appellee. 

Thomas,  J.,  delivered  the  opinion  of  the  Court, 
l^os.  24  and  25  Appeals  were  argued  and  submitted  to- 
gether in  this  Court.  Tn  ^o.  24  the  appeal  is  from  an  order 
of  the  Circuit  Court  for  Prince  George's  County,  sitting  as 
a  Court  of  Equity,  ratifying  a  sale  of  certain  land  in  said 
county,  made  by  David  C.  Fountain,  surviving  trustee,  under 
a  deed  of  trust  from  George  B.  Starkweather  and  wife,  sub- 
ject to  a  mortgage  from  Samuel  Taylor  Suit  and  Kosa  Pel- 
ham  Suit,  his  wife,  to  William  B.  Bowie,  and  the  appeal  in 
No.  25  is  from  an  order  of  said  Court,  ratifying  a  sale  made 
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by  Francis  E.  Baker,  assignee  of  said  mortgage,  and  from 
an  order  dismissing  the  petition  of  the  appellant  to  strike  out 
the  order  ratifying  the  mortgage  sale,  etc. 

Motions  were  filed  by  the  appellee  to  dismiss  the  appeals, 
but  the  motion  was  withdrawn  in  i^o.  24,  and  in  No.  25  it 
appears  by  the  certificate  and  affidavit  of  Mr.  Richard  N. 
Ryoii,  clerk  of  the  Circuit  Court  for  Prince  George's  Coun- 
ty, that  he  had  completed  the  transcript  of  the  record,  ac- 
cording to  the  directions  given  him  by  counsel  for  the  appel- 
lant, on  the  14th  of  March,  1910 ;  that  it  had  been  paid  for 
and  that  he  was  ready  to  transmit  it  to  this  Court;  that  in 
the  afternoon  of  that  day  counsel  for  the  appellee  requested 
him  to  hold  the  record  for  the  insertion  of  additional  mat- 
ter, which  was  inserted  on  the  15th  day  of  March;  that  on 
the  16th  of  March  counsel  for  the  appellant  directed  him  to 
insert  that  portion  of  the  record  found  on  pages  60  to  70 
(being  little  more  than  one-half  of  a  page),  containing  a  de- 
scription of  the  land  conveyed  to  the  appellant,  and  requested 
him  not  to  transmit  the  record  until  he  had  a  chance  to  in- 
spect it,  and  that  it  was  not  transmitted  by  March  I7th 
because  of  the  order  of  counsel  for  the  appellant  for  the  in- 
sertion of  the  matter  referred  to  and  his  request  for  an  op- 
portunity to  inspect  it.  It  also  appears  by  the  affidavit  of 
counsel  for  the  appellant:  that  he  examined  the  transcript 
on  the  14th  of  March  and  requested  the  clerk  to  transmit  it 
at  once,  and  that  he  stated  that  counsel  for  the  appellee  had 
requested  him  to  hold  it  until  he  could  look  over  it  with  the 
view  of  ordering  some  additions;  that  after  seeing  Mr.  Ma- 
gruder's  order  he  concluded  to  have  the  description  of  ap- 
pellant's land  inserted;  that  he  gave  Mr.  Ryon  the  order  to 
insert  the  description  of  the  land  on  the  morning  of  the  16th 
of  March,  and  that  Mr.  Ryon  promised  to  let  him  know  that 
afternoon,  about  4.35  o'clock,  if  the  record  had  been  com- 
pleted; that  he  did  not  hear  from  Mr.  Ryon  that  afternoon, 
and  not  until  the  morning  of  the  I7th,  when  he  met  him  on 
"the  train  for  llarlborough,"   and  was  then   told  by  Mr. 
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Ryon  that  he  had  been  obliged  to  go  to  Annapolis  the  night 
before,  and  **that  the  copying  had  not  been  done."  It,  there- 
fore, appears  that  the  transcript  of  the  record,  made  in  ac- 
cordance with  the  directions  of  counsel  for  the  appellant,  had 
been  completed  and  paid  for  on  the  14th  of  March,  and 
would  have  been  transmitted  to  this  Court  within  the  three 
months  but  for  the  requests  of  counsel  for  the  appellee  and 
counsel  for  the  appellant  for  further  insertions,  and  the 
inability  of  the  clerk  to  make  them  in  time.  It  was  said  in 
McComgal  v.  Plummer,  30  Md.  422,  that  where  the  delay 
in  transmitting  the  record  "seems  to  be  equally  attributable 
to  appellee  as  to  the  appellant"  the  appeal  should  not  be 
dismissed,  and,  for  the  same  reason,  we  think  that  the  mo- 
tion in  this  case  ought  not  prevail,  and  it  must,  therefore,  be 
overruled. 

Proceedings  to  foreclose  the  mortgage  were  instituted  in 
the  Court  below  on  the  7th  day  of  July,  1909,  and  on  the 
12th  of  August,  1909,  the  appellant,  by  George  B.  Stark- 
weather, vice-president,  filed  in  the  mortgage  case  a  petition 
alleging,  in  substance,  that  the  mortgage  debt  and  the  amount 
secured  by  the  deed  of  trust  had  been  paid,  and  praying  that 
the  petitioner  be  allowed  to  intervene ;  that  Francis  E.  Baker, 
assignee  of  the  mortgage,  be  required  to  answer  the  petition ; 
that  David  C.  Fountain  be  made  a  party  and  that  he  be  re 
quired  to  answer,  etc.,  and  that  they  be  enjoined  from  sell- 
ing the  property  of  the  petitioner  imder  said  deed  of  trust 
and  mortgage.  An  order  was  passed  requiring  Francis  E. 
Baker  to  show  cause  why  the  petitioner  should  not  be  allowed 
to  intervene,  etc.,  and  the  Court  also  passed  an  order  requir- 
ing David  C.  Fountain  to  show  cause  why  the  prayer  of  the 
petition  should  not  be  granted  against  him.  Francis  E. 
Baker  appeared  and  filed  a  plea,  in  which  he  alleged  that 
the  Circuit  Court  for  Prince  George's  County,  sitting  as  a 
Court  of  Equity,  on  the  9th  of  June,  1909,  on  the  petition 
of  Stephen  H.  Hines  and  others  against  the  appellant,  ap- 
pointed William  A.  Harrison,  receiver,  to  take  charge  of 
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the  property  of  the  petitioner;  that  said  receiver  filed  his 
bond,  as  required  by  the  order  of  said  Court ;  that  the  prop- 
erty of  the  petitioner  was  in  the  possession  of  said  receiver, 
and  that,  therefore,  the  petitioner  had  no  right  to  file  said 
petition.  From  an  order  of  Court  dismissing  the  petition  as 
to  Francis  E.  Baker,  the  appellant  appealed,  but  the  appeal 
was  subsequently  stricken  out  by  the  Court  below  under 
section  41  of  Article  5  of  the  Code.  On  2nd  of  September, 
1909,  David  C.  Fountain,  surviving  trustee,  filed  his  report 
of  sale  in  No.  3713  Equity,  and  on  the  2l8t  of  September, 
Francis  E.  Baker,  assignee,  filed  his  report  of  sale  in  No. 
3098  Equity.  On  the  27th  of  September,  1909,  the  appel- 
lant, by  George  E.  Starkweather,  vice-president,  filed  in  No. 
3713  Equity,  exceptions  to  both  sales  on  the  following 
grounds : 

1.  Because  the  mortgage  debt  and  the  debt  secured  by  the 
deed  of  trust  had  been  paid  in  the  manner  as  stated  in  the 
petition  for  leave  to  intervene  in  the  mortgage  case. 

2.  Beeauso  the  Court,  in  June,  1909,  "without  notice  of 
any  kind  to  the  Company,  but  wholly  on  the  ex  parte  appli- 
cations of  persons  not  one  of  whom  had,  or  pretended  to 
have,  against  the  Company  any  claim  on  which  he  had  sought 
redress  at  law,  appointed  a  receiver  and  took  possession  of 
the  (Company's  property."  This  exception  furl  her  charges 
that  William  A.  Harrison,  the  receiver,  "was  not  only  one 
of  the  j)cr8oiis  complainant  who  was  desirous  of  procuring, 
by  judicial  decree  of  insolvency,  a  dissolution  of  the  cor- 
porate existence  of  the"  appellant,  but  he  has  for  many  years 
betn  most  active  in  his  hostility  toward  the  corporation  and 
toward  the  ])ersons  whose  interest  give  them  a  controlling 
authority  at  the  meetings  of  the  corporation,  and  that  the 
Court  having  denied  the  exceptant  the  right  to  intervene  in 
the  mortgage  case,  and  the  receiver  "not  having  objected  to 
such  sales,"  the  ratification  of  the  sales  without  any  "consid- 
eration of  Xhf-  facts"  stated  in  the  exceptions  "would  b^  tan- 
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tamount  to  depriving  the  protestant  of  his  property  without 
legal  process." 

8.  "Because  the  said  land  at  the  time  of  each  of  the  said 
sales  wa&,  and  since  June  10,  1909,  had  been,  in  the  posses- 
sion of  this  Honorable  Court  (through  a  receiver  appointed 
by  it  on  Jime  9,  1909,  in  Equity  Cause  No.  3689),  and  was 
not  at  the  time  subject  to  a  foreclosure  sale  except  by  the 
1(  avo  of  this  Honorable  Court,  and  such  leave  was  neither 
asked  for  by  the  vendors  nor  was  it  granted  by  this  Honor- 
able Court,  and  said  sales  are  void  in  law." 

4.  "Because  the  price  at  which  the  land  was  sold  *  *  * 
was  grossly  and  notoriously  inadequate." 

No  exceptions  to  the  sale  imder  the  mortgage  were  filed  in 
the  mortgage  case,  No.  3689  Equity,  and  that  sale  was  finally 
ratified  on  the  18th  of  October,  1909,  the  order  reciting:  "no 
cause  to  the  contrary  having  been  shown,  although  due  notice 
appears  to  have  been  given  as  required  by  the  order  nisi 
passed  in  said  cause."  But  on  the  23rd  of  October,  the  ap- 
pellant, by  George  B.  Starkweather,  vice-president,  filed  a 
petition  in  ihe  mortgage  case  alleging  that  he  had  filed  in 
No.  3713  Equity  exceptions  to  the  sale  imder  the  deed  of 
trust  and  the  sale  under  the  mortgage,  and  praying  that 
said  exceptions  be  read  and  considered  as  having  been  duly 
filed  in  the  mortgage  case ;  that  the  order  ratifying  the  mort- 
gage sale  be  rescinded,  and  that  said  sale  be  sot  aside.  Tn  . 
answer  to  this  petition,  Francis  E.  Baker,  assignee,  denied 
that  the  moi'tgage  debt  had  been  paid,  and  alleged  that  no 
exoe})tions  to  the  sale  under  the  mortgage  had  been  filed  in  the 
mortgage  cas(%  and  that  he  did  not  know  that  exceptions  to 
the  mortgage  sale  had  been  filed  in  No.  3713  Equity;  that  a 
receiver  having  been  appointed  for  the  appellant,  and  Greorge 
B.  Starkweather,  who  represented  himself  as  its  vice-presi- 
dent, having  been  adjudged  in  contempt  of  Court,  neither  he 
nor  the  appellant  had  a  right  to  file  said  petition.  Tn  No. 
3713  Equity,  David  C.  Fountain,  surviving  trustee,  filed 
what  he  called  a  "plea"  to  the  exceptions  of  the  appellant,  in 
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which  he  averred  that  the  property  of  the  appellant  was  in 
the  possession  of  the  receiver  appointed  by  the  Circuit  Court 
for  Prince  George's  County,  sitting  as  a  Court  of  Equity, 
and  that  George  B.  Starkweather  was  in  contempt  of  Court, 
and  that  neither  the  appellant  nor  Starkweather  had  a  right 
to  interpose  the  exceptions  to  the  sale  under  the  deed  of  trust. 
These  case3  were  submitted  in  the  Court  below  without  any 
proof  to  support  the  petition  or  the  exceptions  to  the  sales, 
and  the  Court,  in  No.  3713  Equity,  overruled  the  exceptions 
and  ratified  the  sale  under  the  deed  of  trust,  and  in  No.  3698 
Equity,  the  petition  to  rescind  the  order  of  ratification  and 
to  ?et  aside  the  mortgage  sale  was  dismissed,  with  leave  to  the 
petitioner,  the  appellant,  to  file  an  amended  petition  within 
ten  days  from  the  date  of  :?aid  order.  From  these  orders,  and 
the  order  ratifying  the  mortgage  sale,  the  appellant  appealed. 
The  appellant  admits  in  its  petition  that  no  exceptions  to 
the  sale  under  the  mortgage  were  filed  in  the  mortgage  case, 
and  the  appellee  Baker  states  in  his  answer  that  he  did  not 
know  that  exceptions  had  been  filed  in  the  case  relating  to 
the  deed  of  trust.  Equity  Rule  2  (sec.  131  of  Art.  16  of  the 
Code)  provides  that  "The  several  Clerks  of  said  Courts  shall 
receive  and  file  all  papers  pertaining  to  said  Courts,  respec- 
tively, and  shall  keep  substantial  dockets,  and  make  all  proper 
entries  therein  of  papers  filed  and  of  the  proceedings  of  the 
said  Courts,  as  they  occur;  so  that  the  docket  entries  shall 
always  show,  as  near  as  possible,  the  real  condition  and  prog- 
ress of  the  proceedings."  And  Rule  3  provides  that  "No 
order  or  process  shall  be  made  or  issued  upon  any  bill,  peti- 
tion or  other  paper,  until  such  bill,  petition  or  other  paper, 
together  with  all  exhibits  referred  to  as  parts  thereof,  are 
actually  filed  with  the  Clerk."  One  of  the  objects  of  these 
rules  is  to  secure  an  accurate  record  of  all  proceedings  in  a 
case,  in  order  that  persons  interested  may  by  an  examination 
of  the  docket  entries  ascertain  the  exact  8tat<j  of  the  proceed- 
ings, and  while  parties  are  ordinarily  bound  to  take  notice  of 
all  papers  filed  in  the  case,  they  are  not  required  to  examine 
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the  proceedings  in  other  cases,  of  which  they  have  no  notice 
before  acting  upon  the  state  of  the  record  in  the  case  in  which 
they  are  interested.  The  usual  order  nisi  having  been  passed, 
the  notice  having  been  given  as  required  by  that  order,  and 
no  exceptions  to  the  sale  having  been  filed  in  the  mortgage 
case,  there  was  no  reason  why  the  sale  should  not  have  been 
finally  ratified.  In  Brown  v.  Gilmor,  8  Md.  326,  it  is  said 
that  ''Public  policy  and  justice  to  parties  interested  require 
that  the  ratification  of  judicial  sales  by  Courts  having  juris- 
diction over  the  same  should  be  final  and  ccmclusive,  unless 
irregularly  made  by  the  Court,  or  unless  the  purchaser  was 
prevented  by  misrepresentation,  surprise  or  fraud,  from  mak- 
ing his  objection  to  the  ratification  in  due  time;  and  it  must 
further  appear  that  such  misrepresentation,  surprise  or  fraud, 
resulted  from  some  act  or  conduct  upon  the  part  of  the  trus- 
tees, or  on  the  part  of  those  interested  in  the  proceedings." 
This  rule,  as  applicable  to  a  case  where  the  proceeds  of  sale 
are  still  within  the  control  of  the  Court,  is  more  accurately 
stated  by  Jtjdge  Boyd  in  the  later  case  of  Connaughton  v. 
Bernard,  84  Md.  590,  where  it  is  said:  "Where  a  sale  has 
beon  ratified,  after  the  publication  of  the  order  nisi  in  accord- 
ance with  the  established  practice  of  Courts  of  Equity,  the 
facts  relied  on  by  one  seeking  to  have  the  sale  set  aside  must 
be  very  clearly  established  and  must  be  of  such  a  character  as 
strongly  appeal  to  the  conscience  of  the  Court.  But  when  the 
Court  can  soo  that  injustiex  will  be  done  a  purchaser  by  com- 
pelling him  to  take  the  property,  it  has  the  power  to  rescind 
the  order  of  ratification,  if  the  proceeds  of  sale  are  still 
within  its  control,  providcu  the  purchaser  has  not  by  his  con- 
duct or  neglect  deprived  himself  of  the  right  to  relief."  Xow 
in  this  case,  No.  25  Appeals  (if,  as  prayed  in  the  petition  of 
the  exceptant,  the  exceptions  filed  in  the  deed  of  trust  case 
be  considered  as  part  of  the  petition,  and  as  having  been  filed 
in  due  time  in  the  mortgage  case),  and  in  !N'o.  24  Appeals, 
no  evidence  was  offered  in  the  Court  below  to  support  the 
averments  that  the  mortgage  debt  and  the  debt  secured  by 
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the  deed  of  trust  had  been'paid,  and  that  "the  price  at  which 
the  land  was  sold,  *  *  *  was  grossly  and  notoriously  inade- 
quate,'' and  there  being  no  proof  to  sustoin  these  exceptions, 
they  were  properly  overruled.  Where  facts  are  relied  on  in 
exceptions  to  a  sale  they  must  be  shown  by  proof,  and  the  bur- 
den is  on  the  exceptant  to  establish  them.  His  affidavit  to  the 
exceptions  is  not  sufficient,  even  when  the  facts  allied  are 
not  denied  by  an  answer.  This  rule  had  been  frequently  an- 
nounced by  this  Court,  and  is  stated  in  Miller's  Eq  Proc, 
sec.  509.  In  Roberts  v.  Loyola  Perp,  Build,  Ass'n,.,  74  Md. 
1 ,  Judge  MoSherby  said :  "It  was  suggested,  however,  that 
the  averments  in  the  exceptions  must  be  taken  as  true,  be- 
cause they  are  verified  by  the  affidavit  of  the  exceptant,  and 
are  not  denied  by  an  answer.  There  is  no  rule  of  Equity 
pleading  or  practice  which  gives  such  effect  to  exceptions  so 
verified.  The  appellant  seeks  to  vacate  the  sales  upon  the 
ground  that  he  was  not  in  default,  and  that  he  had  tendered 
payment  of  all  arrears  and  expenses  before  the  sale  was  made. 
It  was  incumbent  on  him  to  support  these  averments  by  com- 
petent proof.  None  was  taken,  and,  as  matter  of  course,  at 
the  hearing  the  exceptions,  being  unsupported,  were  properly 
overruled."    See  also  HasJcie  v.  James,  7"  Md.  569. 

What  we  have  said  applies  also  to  the  second  exception. 
There  was  no  evidence  to  support  the  averments  that  Wm.  A. 
Harrison  was  not  a  proper  person  to  be  appointed  a  receiver, 
and  that  the  proceedings  in  No.  3689  Equity,  in  which  case 
the  receiver  was  appointed,  were  irregular.  Moreover,  if 
these  chargea  were  true,  the  remedy  was  by  appropriate  pro- 
ceedings in  the  receivership  case,  and  even  if  the  proceedings 
in  that  case  were  irregular  or  void,  that  fact  would  not  be 
^ound  for  setting  aside  the  sales  in  these  cases.  The  sales 
were  not  made  by  virtue  of  authority  conferred  upon  the 
trustee  and  assignee  of  the  mortgage,  respectively,  in  the 
receivership  case,  and  are  not  dependent  upon  the  validity  of 
those  proceedings,  but  were  made  under  the  respective  powers 
of  sale  contained  in  the  mortgage  and  deed  of  trust. 
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The  remaining  exception,  and  'the  only  one  relied  on  by 
counsel  for  the  appellant  in  his  brief,  is  based  upon  the  al- 
legations that  the  Court  below,  in  cause  No.  3689  Equity, 
had,  on  June  l)th,  1909,  appointed  a  receiver  to  take  charge 
of  the  property  of  the  appellant,  and  that  the  receiver  had 
filed  his  bond  and  taken  possession  of  the  property  prior  to 
the  sales  under  the  mortgage  and  deed  of  trust.  The  con- 
tention of  the  appellant  is  that  without  leave  of  Court  the 
assignee  of  the  mortgage  and  the  surviving  trustee  had  no 
authority  to  sell  the  proj)erty,  and  the  exceptant  charges  that 
such  leave  was  not  obtained.  The  order  of  June  9th,  ajv 
pointed  William  A.  Harrison,  receiver,  pending  the  further 
order  of  the  Court,  *^with  power  and  authority  to  take  charge 
and  possession  of  all  real  estate,  goods,  wares  and  merchan- 
dise, books,  papers  and  effects  of,  or  l)elonging  to,  the  said 
Forest  Lake  Cemetery  of  Prince  George's  County.''  This 
order  is  the  only  part  of  the  record  in  the  receivership  cast* 
found  in  the  records  in  these  cases,  except  certain  contempt 
])roceedings  against  George  B.  Starkweather,  vice-president 
of  the  appellant. 

The  j)ossession  of  a  receiver,  who  is  the  agent  of  the  Court 
ai)j)ointing  him,  is  the  possession  of  that  Court,  and  while 
])rior  liens  are  not  divested  by  the  appointment  of  a  receiver, 
juid  he  takes  the  property  subject  to  all  existing  liens,  lien 
creditors  cannot  enforce  their  claims  and  thus  disturb  his 
possession  without  the  i>ermission  of  the  Court.  Any  at- 
tempt to  do  HO  would  be  a  contempt  of  Court,  and  the  claim- 
mant  may  be  restrained  by  an  injunction.  And  it  has  been 
held  that  a  sale  under  ex(cutinn  after  the  appointment  of  a 
receiver,  without  the  consent  of  the  (\mrt  appointing  him, 
where  the  j)rot>erty  was  subsequently  sold  by  the  receiver 
under  an  order  of  the  (Vurt,  was  void  and  that  the  pur- 
eha^er  at  the  execution  sale  acquired  no  title  to  the  property. 
Walling  v.  Miller,  108  X.  Y.  173;  15  N.  E.  05;  Wiswall 
v.  Sa)iipson_,  14  How.  52;  23  Am.  cf  Enrj.  Ency,  of  Lav: 
(2nd.  ed.),  1091.     It  is  said,  however,  in  23  Am.  &  Eng. 
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Ency  of  Law,  hipin,  that  "the  Court  appointing  the  receiver 
may,  if  it  sees  fit,  grant  leave  to  the  creditor  to  proceed  and 
sell  upon  execution;"  and  in  34  Cyc.  226:  "If  a  receiver  is 
in  possession  of  mortgaged  property  the  mortgagees  cannot 
interfere  with  that  possession,  without  leave  of  Court,  by 
foreclosure  suit  or  attachment,  *  *  *  the  Court  may  permit 
a  party  holding  such  lien  to  proceed  against  the  mortgaged 
property,  although  it  is  in  the  hands  of  a  receiver,  or  sell  it 
under  the  power  of  sale  in  the  mortgage."  This  is  the  rule 
and  practice  recognized  in  this  State  and  by  the  decisions  of 
other  Courts.  Gaither  v.  Stochhridge,  67  Md.  222;  Brady 
V.  Johnson,  75  Md.  445;  Baker  v.  /////,  100  Md.  130;  Mil- 
ler's Eq.  Proc,  sec.  620;  3  Cook  on  Corp,  (4th  ed.),  sec. 
871;  High  on  Receivers  (3rd  ed.),  sees.  138-143;  Walling 
V.  Miller,  supra;  Wiswall  v.  Sampson,  supra. 

In  the  case  of  Baker  v.  Hill,  supra,  the  mortgagee,  after 
the  appointment  of  a  rdbeiver,  filed  her  petition,  setting  forth 
the  default  of  the  mortgagor  in  the  payment  of  his  debt  and 
the  interest  thereon,  and  praying  for  leave  to  foreclose,  and 
the  Court  passed  an  order  authorizing  her  to  sell  the  j)rop- 
erty  under  the  mortgage.  And  in  section  54  of  the  Act 
of  1908,  Chapter  240,  which  Act  repealed  the  i)rovisions  of 
the  Code,  relating  to  the  dissolution  of  corporations,  it  is 
expressly  provided  that  where  a  corporation  has  executed  a 
mortgage  or  deed  of  trust  in  the  nature  of  a  mortgage,  C(m- 
taining  a  power  of  sale,  and  is  subsequently  dissolved  and  a 
receiver  is  appointed,  the  power  of  sale  may  be  executed  "as 
if  the  proceedings  against  the  corporation  had  not  been  in- 
stituted." In  these  cases  it  does  not  appear  that  the  a])pel- 
lant  corporation  was  dissolved,  nor  does  it  appear  that  the 
appellees  obtained  leave  of  Court  before  proceeding  to  sell 
under  the  mortgage  and  deed  of  trust,  but  the  sales  made  by 
them  were  reported  for  ratification  to  the  (\)urt  that  ap- 
pointed the  receiver,  and  if  there  had  been  any  reason  why 
the  Court  would  have  refused  to  grant  leave  to  the  appellees 
to  sell,  had  it  been  applied  for,  the  Court  would  not  have 
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ratified  the  sales.  If  the  sales  had  been  made  without  the 
permission  of  the  Court  appointing  the  receiver,  and  had 
been  reported  to  and  ratified  by  another  Court,  a  different 
question  would  have  been  presented.  Here,  however,  the 
sales  were  reported  to  the  Court  having  possession  of  and 
jurisdiction  over  the  property,  and  the  orders  of  that  Court 
ratifying  the  sales  are  just  as  binding  as  they  would  have 
been  if  that  Court  had,  prior  to  the  sales,  granted  leave  to 
the  appellees  to  sell  the  property.  In  Tyson  v.  Mickle  et  al., 
2  Gill,  376,  Judge  Dorset  said :  "Had  the  trustees,  instead 
of  accepting  the  offer  and  making  the  sale  as  they  did,  re- 
ported the  aforegoing  facts  to  the  Chancellor,  and  asked 
his  permission  to  sell  the  property  on  the  terms  proposed,  at 
private  instead  of  public  sale,  as  directed  by  the  decree,  can 
it  be  doubted  that  he  would  have  granted  the  authority  they 
solicited  ?  We  think  not.  If  then  the  trustees,  having  exer- 
cise d  a  power  which,  if  previously  ilpplied  for,  would  have 
been  granted,  as  it  were  as  matter  of  course,  a  Court  of 
Equity  will,  in  the  abs(»nc(»  of  proof  showing  the  inexpediency 
and  injustice  of  so  doing,  ratify  the  act  done,  in  the  same 
manner,  as  if  the  requisite  authority  had  been  antecedently 
applied  for  and  granted."  This  principle  has  been  fre- 
quently aj)])lioil  by  this  Court  (Reside  v.  Peter,  35  Md.  220; 
Druid  Park  Heights  Co,  v.  Oettinger,  53  Md.  46;  Brown  v. 
Hazlehvrst,  54  ifd.  2(>)),  and  was  recognized  in  the  opinion 
of  the  Court  below,  in  No.  3731  Equity,  where,  in  dispos- 
ing of  this  exception,  the  learned  Judge  said:  "Such  an  ap- 
plication, perhaps,  ought  to  have  been  made,  and  would 
doubtless  have  been  granted,  but  the  sale  should  not  now  be 
set  aside  because  of  the  omission,  as  no  substantial  injury 
could  arise  on  account  of  the  failure.'' 

For  the  reasons  stated  we  must  affirm  the  orders  appealed 
from  in  this  case,  but  we  are  not  to  be  understood  as  ex- 
pressing any  opinion  as  to  the  right  of  the  appellant  to  ob- 
ject to  the  sale.  We  have  disposed  of  the  exceptions  as  if 
the  exceptant  had  the  right  to  interpose  them. 

Orders  affirmed  with  costs. 
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J.  HOLMES  WHITELEY  vs.  THE  MAYOR  AND  CITY 
COUNCIL  OF  BALTIMORE  et  al. 

Street  Opening  in  Baltimore  City — Map  Showing  Building  to 

be  Taken  Need  Not  Include  Portable  Structure — Notice 

as  io  Time  of  Meeting  of  Commissioners — 

Title  of  Statute. 

Local  Code,  Art.  4,  sec.  828,  provides  that  before  the  passage 
of  any  ordinance  by  the  Mayor  and  City  Council  of  Balti- 
more, relating  to  the  opening  of  any  street,  etc.,  notice  shall 
be  published,  and  there  shall  be  filed  in  the  office  of  the  Com- 
missioners, before  the  publication,  a  map  whioh  shall  show 
the  course  of  the  projected  street,  and  also  the  lots  and  build- 
ings thereon  which  shall  be  taken  or  destroyed.  The  map 
filed  in  this  case  failed  to  show  that  on  the  line  of  the  pro- 
posed street  there  was  a  portable  schoolhouse  erected  by  the 
municipality.  Held,  that  since  this  structure  wa^  placed  there 
temporarily,  and  was  intended  to  be  taken  down  and  moved 
elsewhere  In  sections,  it  was  not  a  building  which  would  be 
taken  or  destroyed  in  the  course  of  street  opening,  and  it  is  no 
objection  to  the  validity  of  the  proceedings  that  this  school- 
house  was  not  shown  on  the  map. 

The  Act  of  1908,  Chap.  142,  entitled  "An  Act  to  authorize  the 
Mayor  and  City  Council  of  Baltimore  to  publish  notices  in 
German  neivspapers,"  provided  in  its  body  that  whenever  the 
Mayor  and  City  Council,  or  any  official  or  agency  thereof, 
shall  be  required  by  statute  or  ordinance  to  publish  a  notice 
in  more  than  one  newspaper,  the  municipality  or  official  shall 
have  the  discretion  to  publish  one  of  such  notices  in  a  news- 
paper printed  in  the  (xerman  language.  Held  that  the  title 
of  this  Act  does  not  create  the  impression  that  it  applies  only 
to  notices  to  be  published  by  the  municipality  itself  and  not 
to  those  published  by  off.cials  of  the  city,  such  as  Commis- 
sioners for  Opening  Streets,  and  does  not  mislead  by  suggest- 
ing that  the  Act  was  intonded  to  authorize  the  publication  in 
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Grerman  newspapers  in  addition  to  those  already  required  by 
the  statute,  and  that  consequently  the  title  of  the  Act  is  suffi- 
cient under  Constitution,  Art.  3,  sec.  29. 
When  a  notice  published  by  the  Commissioners  for  Opening 
Streets  stated  that  the  first  meeting  in  connection  with  the 
opening  of  a  certain  street  would  be  at  10  o'clock  A.  M.  on  a 
designated  day,  it  is  no  objection  to  the  validity  of  their  pro- 
ceedings that  they  certify  that  they  met  at  11  o'clock  A.  M. 
on  that  day. 

Decided  June  2Srd,  1910, 

Ap])eal  from  the  Baltimore  City  Court  (Stockbbidge, 
J.). 

The  cause  wa.s  argued  before  Boyd,  C.  J.,  Briscoe, 
Pearck,  Burke,  Thomas  and  Frner,  J  J. 

William  S.  Bryan,  Jr.,  for  the  appellant. 

Albert  C.  Ititchie  (with  whom  was  Edgar  Allan  Poe,  City 
Solicitor,  on  the  brief),  for  the  appellees. 

Boyd,  C.  J.,  delivered  the  opinion  of  the  Court. 

This  is  an  ap])eal  from  an  order  of  the  Baltimore  City 
Court  overruling  a  motion  to  quash  and  set  aside  the  pro- 
ceedings to  open  Thirtieth  street  in  the  City  of  Baltimore 
through  certain  property  in  which  the  appellant  has  an  inter- 
est. The  appellant  relies  on  three  grounds  in  the  motion, 
which  we  will  consider  in  the  order  therein  named. 

1.  The  first  reason  assigned  is  that  the  ordinance  under 
which  the  proceedings  were  taken  is  void,  because  the  pre- 
liminary plat  filed  in  the  office  of  the  Commissioners  for 
Opening  Streets  prior  to  the  passage  of  the  ordinance  did  not 
have  on  it  a  schoolhouse  which  belonged  to  the  city.  Section 
828  of  Article  4  of  Code  of  Public  Local  Laws  provides  that 
before  the  Mayor  and  City  Council  of  Baltimore  shall  pass 
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any  ordinance  under  section  6  of  that  Article,  paragraph 
"Streets,  Bridges  and  Highways,"  relating  to  laying  out, 
opening,  etc.,  any  street,  square,  lane  or  alley,  notice  shall 
be  given  by  advertisement  published  once  a  week  for  six  con- 
secutive weeks  in  two  daily  newspapers  in  said  city  that  ap- 
plication will  be  made  for  the  passage  of  such  ordinance ;  and 
notice  shall  also  be  given  by  filing  in  the  office  of  the  Com- 
missioners for  Opening  Streets  on  or  before  the  first  day  of 
such  publication  a  map  as  described  therein,  "which,  in  case 
of  laying  out,  opening,  extending,  widening  or  straightening, 
shall  show  the  course  and  the  lines  of  the  projected  improve- 
ment, and  also  the  lots  and  buildings  thereon  which  shall  be 
taken  or  destroyed,  in  whole  or  in  part." 

The  plat  in  this  case  was  filed  on  May  20th,  1907,  and  the 
first  publication  of  the  advertisement  was  on  December  20th 
of  that  year.  An  agreed  statement  of  facts  filed  in  the  case 
shows  that  the  schoolhouse  referred  to  "was  not  a  permanent 
schoolhouse,  that  it  was  no  part  of  the  permanent  improve- 
nit'nt  in  the  neighborhood  of  Thirtieth  street,  but  was  a  porta- 
ble schoolhou&e,  movable  from  place  to  place  as  the  exigencies 
of  the  School  Board  required."  It  is  admitted  it  was  not 
near  Thirtieth  street  on  or  before  May  20th,  1907,  but  was 
moved  partially  on  the  bed  of  that  street  in  the  early  part  of 
December,  1907,  and  when  the  final,  "damage  and  benefit 
plat"  was  prepared  the  schoolhouse  was  in  place  as  shown  on 
that  plat.  It  is  movable  by  taking  it  to  pieces  and  moving  it 
from  place  to  place  in  sections,  and  then  the  sections  are  put 
together.  It  "simply  rests  upon  the  ground,  and  has  no 
foundations  whatever." 

Regardless  of  the  fact  that  the  schoolhouse  belonged  to  the 
city,  such  a  building  is  not  within  the  meaning  of  the  charter. 
It  was  not  to  be,  "taken  or  destroyed,  in  whole  or  in  part," 
ill  the  sense  that  provision  is  used.  The  agreed  statement 
says :  "Said  schoolhouse  is  not  to  be  taken  in  any  way  in  con- 
nection with  the  Thirtieth  street  opening,  but  when  the  work 
begins  it  will  be  moved  elsewhere."    It  is  therefore  admitted 
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that  it  was  not  to  be  "taken,"  and  it  certainly  will  not  be 
"destroyed,"  in  whole  or  part,  when  it  is  only  to  be  taken 
apart  and  put  together  again,  as  such  a  building  is  intended 
to  be.  The  only  possible  loss  or  inconvenience  which  the 
city  might  sustain  would  be  that  it  might  be  necessary  to  re- 
move it  sooner  than  it  would  have  been  moved  if  the  street 
was  not  to  be  opened,  but  it  can  scarcely  be  contended  that 
such  expenses  should  be  allowed  in  a  proceeding  of  this  char- 
acter, where  one  department  of  the  city  government  (De- 
partment of  Education)  placed  the  temporary  structure 
there  after  the  map  had  been  filed  with  another  department. 
The  charter  expressly  recognizes  the  filing  of  the  map  as 
notice,  and  it  must  at  least  be  held  to  be  such  notice  to  the 
city  and  its  various  departments  as  would  deprive  it,  or  any 
of  them,  of  compensation  for  expenses  incurred  in  moving 
it  under  the  circumstances  shown  by  this  record. 

But  in  addition  to  that,  it  could  not  have  been  intended 
that  placing  a  temporary  structure  of  such  character  as  this 
is  on  the  limits  of  a  proposed  street,  after  the  map  was  filed, 
could  invalidate  the  proceedings  because  that  preliminary 
map  did  not  contain  the  structure.  It  could  not  have  shown 
it  on  May  20th,  1907,  for  the  simple  reason  that  it  was  not 
the  re  to  be  bhown.  If  such  an  omission  could  defeat  pro- 
ceedings of  this  character,  the  city  authorities  would  be  re- 
quired to  keep  a  lookout  for  portable  buildings  up  to  the 
very  time  the  map  is  filed,  and  if  placing  such  a  structure 
there  after  the  preliminary  map  had  been  filed  would  in- 
validate the  proceedings,  why  would  not  placing  it  there 
after  the  publication  of  the  notice  in  the  newspaper,  but 
before  the  assessment  of  damages  and  benefits?  If  such  a 
construction  be  given  this  requirement  of  the  charter,  it. 
would  be  an  easy  way  for  those  opposed  to  sueh  improve- 
ments to  obstruct  and  defeat  them,  for  publishing  the  notice 
and  filing  the  map  are  undoubtedly  conditions  precedent  to 
passfng  a  valid  ordinance  for  the  opening  of  a  street.  Balti- 
more V.  Grand  Lodge,  44  Md.  436 ;  Burke  v.  Baltimore,  77 
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Md.  469.    So  without  giving  other  reasons,  we  cannot  adopt 
the  contention  of  the  appellant  as  to  that  question. 

2.  The  next  ground  relied  on  is  that  the  Commissioners 
for  Opening  Streets  did  not  give  thirty  days'  notice  in  two 
daily  newspapers  published  in  the  English  language  before 
the  first  meeting  to  execute  the  ordinance,  but  only  inserted 
it  in  one  newspaper  published  in  the  English  language,  and 
in  one  published  in  the  German  language. 

Section  829  provides  that:  "Before  any  Commissioners 
appointed  by  any  ordinance  of  said  corporation  under  the 
two  preceding  sections  shall  proceed  to  the  performance  of 
their  duty,  they  shall  give  notice  in  at  least  two  of  the 
daily  newspapers  in  the  City  of  Baltimore  of  the  object  of 
the  ordinance  under  which  they  propose  to  act,  at  least  thirty 
days  before  the  time  of  their  first  meeting  to  execute  the 
same."  This  Court  held  in  Bennett  v.  Baltimore,  106  Md. 
484,  that,  "in  the  absence  of  a  direction  to  the  contrary  the 
publication  of  a  notice  required  by  law  to  be  made  must  be 
in  the  English  language  and  in  a  newspaper  printed  in  that 
language."  That  has  since  been  followed  in  Wannenwetsch 
v.  Baltimore,  111  Md.  32.  After  the  decision  in  the  Berir 
nett  case  the  Act  of  1908,  Chapter  142,  was  passed  which  is 
entitled  "An  Act  to  authorize  the  Mayor  and  City  Council 
of  Baltimore  to  publish  notices  in  German  newspapers." 

It  is  contended  that  that  Act  is  a  nullity  because  the  title 
does  not  describe  its  subject,  and  is  misleading.  The  body 
of  the  Act  provides  that  whenever  the  Mayor  and  City  Coun- 
cil of  Baltimore,  "or  any  official,  officer,  employe,  agent  or 
agency  thereof,"  shall  be  required  or  authorized  by  any  gen- 
oral  or  local  law,  or  ordinance,  to  publish  a  notice  of  any 
description  whatsoever  in  more  than  one  newspaper,  one  of 
such  newspapers,  in  the  discretion  of  the  said  municipal  cor- 
poration or  of  the  said  official,  etc.,  may  be  one  published  in 
the  German  language,  and  such  publication  shall  have  the 
same  validitv  in  all  respects  as  if  such  newspaper  was  pub- 
liftlied  in  the  English  language.    It  excepts  from  the  operation 
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of  the  Act  section  49  of  Art.  4,  which  provides  for  the  City 
Collector  giv'ing  notice  in  three  newspapers,  one  of  which 
Hhall  be  in  the  Grerman  language,  of  sales  of  goods  and  chattels 
for  taxes. 

It  is  said  by  the  counsel  for  the  appellant  that  the  title 
would  "lead  anyone  reading  it  to  suppose  that  the  municipal 
corporation  of  Baltimore  was  authorized  by  the  Act  to  publish 
notices,  which  were  to  be  published  by  the  municipality  itself 
in  Gterman  newspapers,"  and  that  no  one  would  have  reason 
to  suppose  from  it  that  the  Act  applied  to  the  action  of  City 
officials  such  as  the  Commissioners  for  Opening  Streets.  It 
is  true  that  the  Act  itself  gives  the  authority  to  the  corpora- 
tion, "or  any  official,  officer,  employe,  agent  or  agency  there- 
of,-^ but  it  is  difficult  to  understand  how  anyone  reading  the 
title  could  have  su])])o.sed  that  it  was  only  intended  to  au- 
thorize the  publication  in  German  newspapers  of  such  notices 
as  were  given  in  the  corporate  name,  and  not  those  given  for 
the  benefit  of  thc^  cor]>oration  in  the  name  of  some  official  or 
officials.  thr(»ugh  whom  it  does  and  must  act.  The  corpora- 
tion can  ouIn'  act  through  some  "official,  officer,  employe, 
agent  or  ag(M!ey/'  Section  31  of  the  Charter  provides  that 
"The  executive  ]X)wer  of  the  Mayor  and  City  Council  of 
Baltimore  shall  be  vested  in  the  Mayor,  the  departments,  sub- 
departments,  municipal  officers  not  embraced  in  a  department 
herein  ])rovided  for,  and  such  special  commissioners  or  boards 
as  may  hereafter  be  provided  for  by  laws  or.  ordinances  not 
inconsistent  with  this  article."  There  are  a  number  of  execu- 
tive departments  and  sub-departments,  and  one  of  the  sub- 
de])artments  of  the  Depaiiment  of  Review  and  Assessment  is 
the  Commissioners  for  Opening  Streets.  The  legislative  de- 
partment of  the  corporation  is  vested  in  the  City  Council 
r^icctioii  200).  Amongst  the  powers  expressly  granted  the 
!Mayor  and  City  (\)uneil  of  Baltimore  is  the  one  providing 
for  laying  out,  opening,  extending,  widening,  straightening 
or  closing  up,  in  whole  or  in  part,  streets,  squares,  lanes  and 
alleys  (section  6).     The  Commissioners  for  Opening  Streets 
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''shall  be  charged  with  the  duty  of  opening,  extending,  widen- 
ing. *  *  *  any  street,  lane,  alley  or  part  thereof  situated  in 
Baltimore  City  whenever  the  same  shall  have  been  directed 
by  ordinance  to  be  done,  and  shall  perfonn  such  other  duties 
as  the  Mayor  and  City  Coimcil  of  Baltimore  may  by  ordi- 
naiice  prescribe"  (section  172).  The  Charter  gives  certain 
directions,  but  the  foundation  of  their  proceeding  at  all  in 
such  work  must  be  an  ordinance  of  the  Mayor  and  City 
Council. 

There  must  be  very  fev;  notices  given  in  the  name  of  the 
corporation,  and  there  are  probably  as  many  if  not  more,  given 
by  the  Commissioners  for  Opening  Streets  than  by  any  other 
department  t  r  agency,  and  it  seems  to  us  that  anyone  see- 
ing this  title  ought  to  have  known  that  it  was  intended  to  do 
just  what  was  done  by  the  body  of  the  Act,  and  not  to  make 
the  law  apj^licable  simply  to  publications  in  the  name  of  the 
municipality.  Especially  iy  that  true  when  it  is  remembered 
thiit  BenneiVs  Case  was  decided  on  November  13,  1007,  and 
it  was  a  character  of  case  which  was  likely  to  be  noticed  by 
th(^  public  press  and  to  attract  public  attention.  The  Act 
wa.-.  passed  hy  a  Legislature  already  elected  when  Bennett's 
Car.e  was  decided,  was  approved  by  the  Governor  on  March 
2.")th,  1008,  aud  it  was  undoubtedly  passed  by  reason  of  the 
(keision  in  that  case,  the  advertisement  in  which  was  not  in 
th(»  name  of  the  municipality.  When,  then  the  members  of 
tlu  Leginlature  heard  the  title,  or  others  saw  it,  it  is  almost 
inconceivabL'  to  suppose  that  any  of  them  could  have  been 
deceived  or  misled  by  it. 

It  cannot  ])roperly  be  said  that  the  Commissioners  for 
0]>ening  Stride ts  were  not  acting  on  behalf  of  or  as  agents  for 
the  City,  but  as  separate  public  functionaries.  If  there  could 
be  any  doubt  about  that,  the  case  of  Central  Savings  Bank 
v.  Baltimore,  71  Md.  515,  ought  to  solve  it.  That  was  an 
apjx^al  from  a  motion  to  quash  the  ])roceedings  of  the  Com- 
missioners for  Opening  Streets  in  widening  and  extending 
Douglass  street.     After  referring  to  the  requirement  to  give 
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notice  before  their  first  meeting  to  execute  the  ordinance^ 
Judge  Bryan,  in  speaking  for  the  Court,  said:  '^ith  this 
limitation  on  the  power  ot  Commissioners  to  act,  the  whole 
subject  of  th(3  assessment  of  damages  and  benefits  is  imder 
the  control  of  the  Mayor  and  City  Council,  with  the  right 
reserved  of  a  jury  trial  to  the  parties  interested.  But  (he  cor- 
poration exercises  its  functions  through  officers.  And  this 
particular  corporate  power  is  exerted  by  means  of  a  Board  of 
Commissioners;  and  the  acts  of  these  Commissioners  are  in 
no  respect  personal,  but  to  every  intent  and  purpose  official ; 
they  are  the  acts  of  the  corporation.  The  Commissioners  per- 
form such  duties  in  the  execution  of  the  corporate  business  as 
the  corporation  assigns  to  them."  It  cannot  be  doubted  that 
thi^  Commissioners  for  Opening  Streets,  like  other  officers 
who  might  bo  mentioned,  act  for  the  corporation  as  its  agents, 
and,  although  the  body  of  the  statute  mentioned  a  number  of 
them,  such  officials  as  the  Commissioners  for  Opening  Streets 
(»oiiUl  have  advertised  in  a  German  newspaper  if  the  words 
**or  any  official,  officer,  employe,  agent  or  agency  thereof 
had  been  omitted,  because  the  corporation  would  have  been 
doing  so  through  them,  its  officials  or  agents,  upon  whom  such 
duties  are  imposed. 

Xor  do  wo  think  that  the  title  is  misleading,  by  way  of 
su*rgosting  that  it  was  only  intended  to  authorize  the  publica- 
tions in  German  newspapers  in  addition  to  those  already  re- 
(piind.  There  is  no  suggestion  in  the  title  that  the  Act  was 
to  be  thus  limited;  on  the  contrary,  there  was  ample  in  it  to 
inform  the  ]>ublic  that  the  subject  to  be  dealt  with  in  the 
body  of  the  Act  was  the  publication  of  notices  by  the  City 
(niul  as  we  have  said  that  included  those  acting  for  the  City 
in  such  matters  as  required  such  publications^  in  German 
newspapers.  For  the  particulars  those  interested  must  look 
to  the  body  of  the  law,  hui  the  subject  was  sufficiently  de- 
scribed in  the  title. 

As  we  are  of  the  opinion  that  there  is  no  difficulty  about  the 
statute  on   ^he  ground  being  considered,  it  would  serve  no 
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irood  purpose  to  discuss,  or  even  cite,  any  of  the  many  deci- 
sions on  the  provision  of  the  Constitution  relied  on.  It  is 
.sufficient  to  say  that  none  of  them  are  in  any  way  in  conflict 
with  the  conclusion  we  have  reached,  but  some  might  well 
be  cited,  if  necessary,  which  have  sustained  titles  which  are 
much  more  meager  than  this,  and  some  by  which  there  was  a 
ffreat  deal  more  danger  of  misleading  the  Legislature  and  the 
]>ublic  than  the  one  now  before  us. 

:>.  The  third  objection  is  based  on  the  ground  that  the 
notice  stated  that  the  first  meeting  of  the  Commissioners 
would  be  June  24th,  1908  at  ten  o'clock  A.  M.,  while  they 
oortifie<l  that  they  met  on  June  24th,  1908,  at  eleven  o'clock 
A.  M.  How  that  could  affect  the  validity  of  the  proceedings, 
or  injure  the  appellant,  is  not  pointed  out.  There  might 
]>o<sibly  be  some  injury  if  a  notice  be  given  that  these,  or 
other  officer?,  would  meet  at  11  A.  M.,  but  they  met  at  10 
A.  M.  and  then  took  some  action  before  those  interested  ar- 
rived, although  they  wanted  to  be  present :  but  it  would  be  a 
very  unusual,  if  not  impossible,  instance  for  anyone  to  be  in- 
jured by  reason  of  an  hour's  delay  in  such  a  meeting.  It  is 
not  suggested  that  there  was  any  injury  done  the  appellant, 
and  if  the  proceedings  could  be  set  aside  for  an  hour's  delay, 
why  not  for  half  an  hour,  or  even  less?  ISTo  authority  has 
l>een  cited  to  susatin  that,  excepting  a  reference  to  Dillon  on 
MitnicifaJ  (^'orporaiioiis,  to  show  that  it  was  essential  to  the 
validity  of  the  action  of  the  Comniissioner.s  that  it  should  be 
in  aceordanr*'^  with  the  tenns  of  the  grant  of  power  to  them. 
Of  course,  that  will  not  be  denied,  but  meeting  one  hour 
after  the  timo  advertised  was  not  such  a  departure  from  the 
notice  as  to  injure  anyone,  or  affect  the  proceeding?  The 
Appeal  Tax  Court  is  required  to  give  notice,  hv  written  or 
printed  summons,  to  an  o^vner  of  property  before  it  can  in- 
crease his  a^H(>ssnient,  or  add  any  new  property  not  already 
as.^(»ssed,  bur  if  it  gives  notices  -to  a  number  ef  owners  to 
appear  at  the  same  hour,  those  who  are  not  heard  until  an 
hour  or  tsvo  later  could  hardly  sustain  an  objection  to  the 
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assessment  on  that  ground.  It  may  be  that  vhe  Commis- 
sioners were  otherwise  occupied  at  ten  o'clock,  and  until 
eleven,  and  gave  in  their  return  the  exact  hour  they  did  meet 
to  act  in  this  matter ;  but  whether  that  be  so  or  not,  or  whether 
it  was  a  mere  mistake  in  mentioning  the  time  in  the  certifi- 
cate, the  delay  of  an  hour  cannot  invalidate  the  proceedings — 
certainly  not  without  some  possible  injury  being  shown. 

Being  of  the  opinion  that  none  of  the  reasons  assigned  were 
sufficient  to  justify  it  in  quashing  the  proceedings,  we  will 
affirm  the  order  of  the  lower  Court. 

Order  affirmed,  the  appellant  to  pay  the 
costs. 


SIDNEY  E.  WALZL  vs.  REIffiCCA  L.  KING. 

Res  Judicata — After  Decree  for  Specific  Performance  of  Con- 
tract for  Sale  of  Land  No  Action  at  Law  for  Damages, 

A  decree  was  made  directing  the  defendant  to  perform  specifi- 
cally a  contract  for  the  ( onveyance  of  certain  land,  and  the 
defendant  thereupon  exeijuted  a  deed  and  the  purchaser  paid 
the  price  as  directed.  The  purchaser  then  made  out  an  ac- 
count charging  the  defendant  with  a  certain  sum  for  the  use 
and  occupation  of  the  land  from  the  time  the  original  con- 
tract was  made  to  the  date  of  the  conveyance  under  the  de- 
cree, and  assigned  the  account  to  the  plaintiff,  who  brought 
this  action  to  recover  the  same  from  the  defendant.  Held, 
that  since  in  the  suit  for  specific  performance  the  Court  had 
jurisdiction  to  determine  all  the  rights  of  the  parties,  includ- 
ing any  claim  for  damages  the  purchaser  might  have  by  rea- 
son of  the  vendor's  refusal  to  perform  the  contract,  the  decree 
in  that  suit  is  a  final  ad;[udication  of  all  these  maters,  and 
the  plaintiff  as  assignee  of  the  claim  is  thereby  concluded. 

Derided  Jiiur  :23rd.  W10, 
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Appeal  from  the  Superior  Court  of  Baltimore  City  (Har- 
lan^ C.  J.). 

The  cause  was  argued  before  Boyd,  C  J.  Pbarge, 
Burke,  Thomas,  Pattison  and  Urner,  J  J. 

Hyland  P.  Stewart,  for  the  appellant. 

Vernon  Cook  and  J.  Morfit  Mullen,  for  the  appellee. 

Burke,  J.,  delivered  the  opinion  of  the  Court. 

This  is  thvi  plaintiff's  appeal  from  a  judgment  entered  in 
this  case  in  favor  of  the  defendant  in  the  Superior  Court  of 
Baltimore  City.  The  record  discloses  the  following  fact«: 
The  appellee  on  March  26th,  1907,  was  the  owner  and  was  in 
possession  of  certain  lauds  and  improvements  situated  in 
Mount  Washington,  in  Baltimroe  County,  and  on  that  date 
he  entered  into  an  agreement  with  Charles  K.  Abrahams  to 
sell  said  lands  and  premises  to  him.  The  appellee  refused  to 
complete  the  contract,  and  Abrahams  on  the  27th  of  Novem- 
ber, 1007,  filed  a  bill  of  complaint  in  the  Circuit  Court  for 
Baltimore  County  asking  that  the  contract  be  8])ecifically  per- 
formed. The  appellee  answered  the  bill,  denying  the  com- 
plainant's right  to  the  relief  prayed.  A  general  replication 
was  filed  and  testimony  was  taken,  and  the  Court,  after  full 
hearing,  on  the  29th  of  January,  1909,  passed  an  order  dis- 
missing the  bill.  From  that  order  Abrahams  took  an  appeal 
to  this  Court,  and  the  decree  of  the  lower  Court  was  reversed 
and  the  cause  remanded  for  further  proceedings.  Abrahams 
v.  King,  111  Md.  104. 

Tn  conformity  with  that  order  the  Circuit  Court  for  Balti- 
more County  on  the  8th  day  of  July,  1909,  passed  the  follow- 
ing decree :  "In  pursuance  of  an  order  of  the  Court  of  Ap- 
peals of  Maryland  passed  in  the  above  entitled  cause  on 
June  30th,  1909,  it  is  hereby  ordered  by  the  Circuit  Court 
for  Baltimore  County,  in  equity,  this  8th  day  of  July,  1909, 
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that  the  decree  heretofore  passed  iu  this  cause,  on  the  29th 
day  of  January,  1909,  dismissing  the  bill  of  complaint,  bo 
and  the  same  is  hereby  rescinded,  aimulled  and  declared 
void.  And  in  further  pursuance  of  said  order  of  the  Court 
of  Appeals,  and  in  conformity  with  the  opinion  of  said  Court 
filed  herewith,  it  is  adjudged,  ordered  and  decreed  tbat  the 
contract  of  March  25th,  1907,  between  the  parties  hereto, 
and  filed  in  this  cause,  shall  lye  specifically  performed,  and 
that  the  defendant,  Rebecca  L.  King,  shall  forthwith  bring 
into  this  Court  a  deed  properly  executed  to  pass  title  to  the 
property  in  question  in  this  case,  exactly  similar  in  terms 
and  conditions  to  the  unexecuted  deed  filed  in  this  case  as 
"Plaintiff's  Exhibit  Examiner  No.  10;"  with  the  exception 
however,  that  the  description  shall  call  to  the  south  side  of 
the  twenty-foot  alley  on  the  north  side  of  said  property,  with 
the  use  thereof  in  common,  for  the  lots  binding  thereon.  And 
it  is  further  ordered  that  said  defendant  shall  forthwith  pay 
all  the  costs  of  these  proceedings,  including  the  costs  in  the 
Court  of  Apjx^als,  and  upon  the  payment  thereof,  and  the 
delivery  of  said  deed,  properly  executed  to  the  Clerk  of  this 
Court  for  delivery  to  the  plaintiff,  which  deed  the  Clerk  of 
this  Court  will  not  deliver  to  the  plaintiff  until  he  has  re- 
ceived from  the  plaintiff  the  sum  of  eleveu  thousand  and 
seven  hundreil  dollars  ($11,700.00),  the  purchase  money 
for  said  property,  which  when  so  received,  the  said  clerk 
shall  pay  the  same  to  the  defendant,  or  her  counsel  of  record 
in  this  cause.  And  it  is  further  ordered  that  should  the  said 
defendant  fail  to  pay  and  execute  said  deed,  and  deliver,  the 
same  to  the  clerk  for  deliveiy  to  the  plaintiff  on  or  before  the 
15th  day  of  July,  1909,  that  Hyland  P.  Stewart  be  and  he 
is  hereby  appointed  trustee  with  full  power  and  authority  to 
make  and  execute  said  deed  in  the  name  and  on  behalf  of 
said  Rebecca  L.  King,  and  to  deliver  the  same  to  the  clerk  of 
this  Court  for  delivery  to  the  plaintiff  upon  payment  of  the 
purchase  money  aforesaid." 
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On  July  14th,  1909,  the  Court  amended  its  decrep  so  that 
the  deed  which  the  defendant  was  required  to  execute  should 
be  so  drawn  as  to  reserve  her  rights  to  the  bed  of  the  twenty- 
foot  alley  on  the  north  of  the  property  and  the  bed  of  Elder- 
slie  avenue,  and  required  the  plaintiff  to  pay  the  taxes  on 
the  property  from  March  25th,  1907,  the  date  of  the  con- 
tract; and  required  the  plaintiff  to  pay  to  the*  Clerk  of  the 
Court  the  sum  of  eleven  thousand,  seven  hundred  dollars 
($11,700.00),  the  purchase  money  for  said  property,  on  or 
before  July  19th,  1909,  out  of  which  sum  the  Clerk  was 
directed  to  pay  all  costs  as  provided  in  the  above  decrees,  and 
to  pay  the  balance  to  the  defendant  or  her  counsel.  William 
E.  Hoffman,  upon  receipt  of  the  deed  decreed  to  be  executed 
by  her,  and  she  was  required  to  execute  and  deliver  said  deed 
to  the  Clerk  on  or  before  July  19th,  1909,  and  in  all  other 
re.^pects  the  decree  of  July  8th,  1909,  should  remain  in  force. 

On  July  JGth,  1909,  the  appellee  executed  to  Abrahams  a 
deed  for  the  property  and  delivered  the  same  to  the  Clerk 
of  ihe  Court,  as  required  by  said  orders  or  decrees,  and  she 
further  complied  in  all  other  respects  with  the  requirements 
of  said  decrees.  Abrahams  paid  to  the  Clerk  of  the  Court  as 
dir(?cted  the  sum  of  eleven  thousand,  seven  hundred  dollars, 
and,  after  the  payment  of  the  costs  required  by  the  decrees  of 
the  Court  to  be  paid,  the  balance  of  the  purchase  money  was 
])aid  over  to  Mrs.  King,  and  Abrahams  received  and  accepted 
the  deed  from  the  Clerk  of  the  Court.  The  deed  was  dated 
the  16th  day  of  July,  1909,  and  was  recorded  among  the 
Land  Eecords  of  Baltimore  County  on  July  19th,  1909. 

On  the  29th  of  July,  1909,  Abrahams  granted  and  con- 
voyed the  land  and  premises  to  Sidney  E.  Walzl,  the  api^el- 
lant  on  this  record,  and  on  the  same  date  executed  and  deliv- 
ered to  him  the  following  paper:  *Tor  value  received,  T 
hereby  assign  all  my  right,  title  and  interest  in  and  to  the 
above  account,  and  all  claims  for  rent  of  the  above  property 
to  Sidney  E.  Walzl."  Thf  account  referred  to  in  this  assign- 
ment is  as  follows : 
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Account. 

Baltimore,  July  19th,  1909. 
Mrs.  Rebecca  L.  King, 

To  Charles  K.  Abrahams.     Dr. 
1909— 

July  19th — To  28  montlis  of  use  and  occupation  of 
stone  cottage  and  appurtenances  at  Elderslio,  Mt. 
Washington,  Baltimore  County,  Md.,  from  March 
25th,    1907,   to    July   25th,    1909,   at   $25.00   per 

month $700.00 

July  10th — To  use  and  occupation  of  8  acres  of  grass 
land  at  Elderslie,  Mt.  Washington,  Baltimore  Coim- 
ty,  three  seasons  at  $80.00  per  season $240.00 


$940.00 
On  the  2ord  of  ?fovember,  1909,  the  appellant  sued  the 
appolloo  in  rho  Superior  Court  of  Baltimore  City.  The  dec- 
laration contained  ten  counts.  Six  are  the  common  counts, 
tho  eighth  declared  upon  a  promissory  note,  and  the  ninth  and 
tenth  np(;n  overdue  bills  of  exchange.  The  seventh  count  is 
as  follows:  ^\nd  for  that  the  said  defendant  was  indebted 
to  one  Charles  K.  Abrahams  for  the  defendant's  use  and  oc- 
cupation of  certain  messuages,  lands  and  tenements  of  the 
said  Abrahams,  situate  on  Elderslie  avenue  between  Green 
Spring  and  Pimlico  avenue  in  Mt.  Washington,  Baltimore 
County,  State  of  Maryland,  with  said  Abrahams'  permis- 
sion; which  claim  against  the  defendant  the  said  Charles  K. 
Abrahams  duly  assigned  in  writing  to  the  plaintiff."  He 
filed  with  the  declaration  the  account  transcribed  above.  The 
apjX'llee  filed  a  demand  for  a  bill  of  particulars,  and  in  re- 
R])onse  thereto  th(»  plaintiff  replied  that  the  bill  of  particular? 
is  tho  same  as  the  particulars  set  out  in  the  account  filed 
with  the  declaration  amounting  to  nine  hundred  and  forty 
dollars  as  therein  itemized.  The  effect  of  the  bill  of  particu- 
lars was  to  confine  the  recovery  to  the  claim  therein  stated. 
The  plaintiff  could  give  no  evidence  of  any  other. 
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The  appellee  filed  the  general  issue  plea  and  a  third  plea 
which  set  out  the  facts  connected  with  the  suit  for  specific 
performance  as  we  have  stated  them.  The  plaintiff  demurred 
to  this  plea,  and  the  Court  overruled  the  demurrer.  The 
plaintiff  declineil  to  reply,  whereupon  the  Court  entered  a 
judgment  for  the  defendant  for  costs. 

It  is  to  ho  observed  first,  that  the  appellee  is  the  same  per- 
son who  was  the  defendant  in  the  suit  for  the  specific  per- 
formance of  the  contract  to  which  we  have  referred,  and  that 
the  plain^tiff's  assignor,  Charles  K.  Abrahams,  was  the  plain- 
tiff in  that  .-^uit;  and,  secondly,  that  this  suit  is  brought  for 
the  recovery  of  damages  growing  out  of  the  breach  of  that 
contract.  It  further  appears  that  the  s^nt  for  specific  per- 
formance was  finally  terminated  imder  the  decrees  of  the  Cir- 
cuit Court  for  Baltimore  County  before  the  assignment  by 
Abrahams  to  the  plaintiff.  Tender  the  facts  stated  in  the 
third  plea,  it  is  clear  that  the  plaintiff  acquired  no  right 
against  the  appellee  under  the  assignment  of  July  29th,  1909, 
and  that  that  plea  constituted  a  complete  bar  to  this  suit. 

It  is  said  in  Whitehnrst  v.  Rogers,  38  Md.  503,  that  the  plea 
of  res  adjudicate  is  founded  on  the  maxim,  "that  it  is  the  in- 
terest of  the  State  there  should  be  an  end  to  litigation,'^  and 
"no  man  should  be  twice  sued  for  the  i-ame  cause."  How- 
ever numerous  the  questions  involved  in  a  suit,  if  they  are 
tried  and  decided,  the  renewal  of  litigation  for  any  one  of 
the  same  causes  violates  these  cardinal  principles  of  public 
policy  as  much  as  if  the  suit  presented  but  one  single  issue." 
It  is  no  answer  to  say  that  the  damages  asked  for  in  the  sec- 
ond suit  were  not  claimed  or  recovered  in  the  former  suit,  if 
they  were  recoverable  in  that  suit,  because  it  is  well  settled 
that  the  principle  extends  not  only  to  all  groimds  of  recovery 
which  might  have  been  urged  in  the  former  suit,  as  well  as 
to  those  which  were  in  fact  urged  therein.  The  law  requires 
the  parties  to  bring  forth  their  whole  claim  or  defense.  Hill 
V.  McConneV,  10f>  Md.  574.  and  cases  therein  cited. 
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It  is  said  in  State  v.  Bromi,  etc.,  64  Md.  199,  that  ^*where 
every  objection  urged  in  the  second  suit  was  open  to  the  party 
within  the  legitimate  scope  of  the  pleadings  in  the  first  suit, 
anil  might  have  been  presented  in  that  trial,  the  matter  must 
be  considered  as  having  passed  in  rem  judicatam,  and  the  for- 
mer judgment  in  such  a  case  is  conclusive  between  the  par- 
ties.'^ 

In  the  specific  performance  case  the  Court  had  jurisdiction 
to  settle  all  the  rights  of  the  parties  to  the  suit,  including  any 
damages  the  vendee  may  have  sustained  by  the  vendor^s 
breach  of  the  contract,  and  Abrahams  and  his  aasignee,  the 
plaintiflF  in  this  suit,  cannot  again  litigate  any  question  or 
any  claim  which  might  have  been  ui^d  in  that  suit.  1  Pom. 
Eq  Juris.,  '^ec.  181,  and  eases  cited  in  note;  The  Irmirance 
Company  v.  Byland,  60  Md.  437. 

The  appellant  took  the  assignment  of  July  29th,  1909, 
after  the  suit  for  s])ocific  performance  had  been  finally  de- 
ci(1(m1,  and  .if tor  the  rights  of  the  parties  to  that  suit  had 
been  adjudi-Mted  bv  the  decrees  of  July  8th  and  14th.  1909. 
ITo  is,  th(M",^1ore,  eonelnded  by  those  decrees.  The  general 
rule  is  statcvl  in  Black  on  Judg..  Vol.  2,  sec.  549,  as  follows: 
*^Tt  is  well  pottled  that  a  judgment  is  conclusive  not  only 
u])on  those  who  were  actual  ])artie9  to  the  litigation,  but  also 
u]><m  all  persons  who  are  in  privity  with  them."  And  in  24 
A.  &  En{j.  Ency.  of  Law,  746,  it  is  said:  "Every  person  is 
privy  to  a  judgment  or  decree  who  has  succeeded  to  an  estate 
or  interest  held  by  one  who  was  a  party  to  such  judgment 
or  decree,  if  the  succession  occurred  after  the  bringing  of  the 
action." 

Judgment  affirmed  with  costs. 
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WALTER  T.  JACKSON  vs.  W.  WORTHINGTON 
HOPKINS. 

Mandamus — Demurrer   to   Part   of  Answer — Religious  Socie- 
ties-—Petition  by  Alleged  Vestryman  for  Writ  of  Martr 
damns  Enforcing  the  Right  to  Inspect  the 
.  Records  of  the  Parish. 

When  the  answer  to  a  petition  for  mandamus  is  divided  into 
distinct  paragraphs,  a  demurrer  may  be  filed  to  some  of  the 
paragraphs,  although  a  motion  to  strike  out  the  objection- 
able or  insufficient  matter  would  be  the  more  regular  pro- 
cedure. 

Petitioner  alleged  that  he  was  a  vestryman  in  a  certain  Protes- 
tant Episcopal  Church  and  as  such  was  entitled  to  inspect  its 
records ;  that  the  defendant  was  registrar  of  the  church,  kept 
the  records  and  was  in  possession,  but  refused  to  allow  peti- 
tioner to  inspect  them.  The  petition  prayed  for  a  mandamus 
to  enforce  this  right  of  inspection.  The  defendant  alleged 
that  the  records  were  under  the  control  of  the  vestry  and  were 
not  in  his  possession.  Held,  that  a  demurrer  to  this  part  of 
the  answer  was  properly  overruled. 

•A  petition  for  a  mandamus  asked  that  the  registrar  of  a  church 
be  required  to  produce  its  records  on  the  ground  that  the  peti- 
tioner was  a  vestryman  of  the  church,  and  as  such  entitled  to 
make  the  Inspection.  Respondent  denied  that  the  petitioner 
was  a  vestryman.  A  demurrer  to  this  answer  was  made  and 
overruled.  Held,  that  upon  petitioner's  failure  to  plead  to, 
or  to  traverse,  the  answer,  the  petition  should  be  dismissed. 

Even  if  it  be  conceded  that  a  vestryman  or  a  member  of  an 
Episcopal  church,  incorporated  under  the  Vestry  Act  of  1798, 
has  the  right  in  ordinary  cases  to  require  the  registrar  of  the 
church  to  allow  him  to  inspect  the  records,  yet  he  will  be 
denied  a  writ  of  mandamus  for  this  purpose  if  the  evident 
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in  the  case  shows  that  he  has  been  disloyal  or  disobedient  to 
the  ecclesiastical  authorities. 
If  it  appear  that  the  petitioner  for  such  writ  conducted  an  inde- 
pendent Sunday-school  and  solicited  the  attendance  there  of 
children  in  opposition  to  the  school  of  the  church,  and  had 
refused  to  abandon  the  same,  although  directed  so  to  do  by  the 
Bishop  and  Bishop  Coadjutor  of  the  diocese;  that  the  peti- 
tioner with  others  had  refused  to  account  for  certain  moneys 
of  the  church  obtained  by  them,  and  had  refused  to  deliver 
certain  records  of  the  church  to  the  vestry,  these  facts  disen- 
title the  petitioner  to  the  writ  asked  for. 

Derided  Jime  2Srd,  1910, 

A])]>eal  from  the  Circuit  Court  for  Harford  County. 

The    causv^    was    argued    before    Boyd,    C.    J.,    Ertscoe, 
Pkarok.  Bri.'KE,  Thomas  and'FRNER,  JJ. 

Henry  A .  Oshorn,  Jr,,  and  John  L.  G.  Lee  (with  whom  was 
Tkoheri  H.  Archer,  Jr.,  on  the  brief),  for  the  appellant. 

>^.  .!.  Williams  and  A.  Freeborn  Brown,  for  the  appellee. 

Boyd,  C.  J.,  delivered  the  opinion  of  the  Court. 

This  is  an  a])peal  from  an  order  refusing  to  grant  a  man- 
damus against  the  appellee,  on  the  application  of  the  appel- 
lant. The  petition  alleges  that  the  appellant  is  and  ha^  been 
for  the  past  year  a  legally  constituted  and  qualified  trustee 
and  vestryman  of  St.  John's  Protestant  Episcopal  Church  in 
St.  John's  Parish  of  Harford  County,  Maryland,  which  is 
one  of  the  parishes  of  the  Protestant  Episcopal  Church  of 
the  United  States  in  the  Diocese  of  Maryland,  established 
under  the  provisions  of  an  Act  of  the  General  Assembly  of  * 
Maryland  of  the  year  1708,  entitled  "An  Act  for  the  estab- 
lishment of  vestries  for  each  parish  in  this  State."  It  then 
alleges  that  the  petitioner  is  a  resident  of  said  parish  a  bap- 
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tised  member  of  the  Protestaut  Episcopal  Church  and  was 
duly  elected  according  to  the  rules  and  regulations  of  said 
church  to  the  office  of  vestryman  thereof,  which  office  he  now 
holds. 

It  avers  that  the  defendant  is  and  for  the  past  year  has 
been  the  register  of  said  St.  John's  Protestant  Episcopal 
Church,  and  in  the  performance  of  his  duty  as  register  the 
defendant  has  kept  a  record  of  the  minutes  and  other  pro- 
ceedings of  the  vestrymen,  in  their  conduct,  management  and 
control  of  said  church  during  the  past  year,  which  is  kept  by 
him  for  safe  keeping;  "That  your  petitioner,  as  vestryman 
as  aforesaid,  is  and  was  entitled  to  the  inspection  of  the 
minutes  and  proceedings  of  the  vestry  of  said  church  as 
aforesaid,  and  it  is  and  was  the  duty  of  the  said  register  to 
produce  and  allow  your  petitioner  to  inspect  the  same.''  It 
further  alleges  that  "your  petitioner  as  vestryman  as  afore- 
said has  at  the  regular  meetings  of  said  vestry  and  at  other 
times  during  the  past  year  repeatedly  requested  and  de- 
manded of  the  said  register  the  production  of  the  records  of 
said  minutes  and  other  proceedings  of  said  vestry  during  the 
past  year  in  the  possession  and  keeping  of  said  register  as 
aforesaid,  in  order  that  your  petitioner  might  inspect  and 
examine  the  same.  But  said  register  has  wilfully  and 
wrongfully  refused  to  comply  with  your  petitioner's  said  re- 
quest and  demands,  and  has  wilfully  and  wrongfully  neg- 
lected, failed  and  refused  to  allow  your  petitioner  to  inspect 
or  in  any  way  have  access  to  the  records  of  said  minutes  and 
proceedings."  It  further  charges:  "That  it  is  and  was  nec- 
essary for  your  petitioner  to  have  access  to  said  records  of 
said  minutes  and  proceedings  for  the  proper  performance  of 
his  duties  as  vestryman  as  aforesaid,  and  for  the  protection 
of  the  rights  and  properties  of  said  St.  John's  Episcopal 
Church,"  and  that  the  neglect,  failure  and  refusal  on  the 
part  of  the  register  is  to  the  serious  injury  and  damage  of 
said  church,  and  to  the  great  inconvenience  and  injury  of  the 
))etitioner. 
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It  then  prays  that  a  writ  of  mandamus  be  issued  and  di- 
rected to  the  defendant,  commanding  him  to  produce  the 
records  of  the  minutes  and  other  proceedings  of  the  vestry 
of  said  church  during  the  past  year,  "for  the  inspection  of 
your  petitioner  as  vestryman  as  aforesaid,  and  to  allow  him 
full  access  to  the  same." 

The  defendant  filed  a  long  answer,  divided  into  eighteen 
paragraphs.  The  petitioner  demurred  "to  the  causes,  and 
each  one  of  them,  assigned  by  the  defendant  why  the  man- 
damus shall  not  issue."  The  Court  sustained  the  demurrer 
to  paragraphs  one,  two,  three,  twelve,  sixteen  and  eighteen 
of  the  answer,  and  overruled  it  as  to  the  others.  The  peti- 
tioner then  filed  what  is  called  in  the  record  "Waiver  and 
consent  of  petitioner  in  reference  to  pleading  to  answer,"  and 
a  rule  replication  was  laid.  Then  the  following  docket  en- 
tries appear:  "Petitioner  called,  not  answering,  judgment 
causa  nisi  21  March,  1910,  judgment  by  default  for  want 
of  a  replication  and  writ  refused  with  costs  to  the  defend- 
ant." 

It  will  be  noticed  that  the  pleadings  and  entries  are  some- 
what unusual  in  mandamus  proceedings.  Although  it  was 
distinctly  decided  in  Hardcastle  v.  Md.  and  Del.  JB.  jB.  Co., 
32  Md.  32,  that  the  petitioner  can  demur  to  the  answer, 
which  has  been  followed  in  a  number  of  cases  since,  we  do 
not  recall  any  in  this  State  in  which  a  demurrer  to  a  part 
or  parts  of  an  answer  has  been  filed.  Where,  however,  the 
answer  is  divided  into  paragraphs,  or  in  a  way  that  such 
portions  as  are  objected  to  can  be  segregated  from  the  rest 
of  the  answer,  we  can  see  no  particular  objection  to  that 
method  of  procedure,  although  it  would  perhaps  be  more 
regular  to  file  a  motion  to  strike  out  or  expunge  the  objec- 
tionable matter.  It  simplifies  the  pleadings  and  lessens  the 
expense  of  trials  to  in  some  way  get  rid  of  irrelevant,  im- 
pertinent or  insufficient  matter  set  up  in  the  answer,  and  as 
was  said  in  Creager  v.  Hooper,  83  Md.  490:  "Much  of  the 
former  strictness  which  applied  to  mandamus  proceedings 
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has  been  done  away  with,  and  they  have  been  made  to  ap- 
proach more  nearly  to  other  forms  of  action."  In  that  case 
a  demurrer  to  the  answer  was  overruled,  leave  was  given  to 
the  petitioner  to  plead  to  it  and  upon  his  declining  to  do  so» 
the  petition  was  dismissed.  As  a  demurrer  was  filed  by  the 
appellant  to  each  cause  assigned,  as  well  as  to  the  whole 
answer,  he  could  not  consistently  object  to  the  action  of  the 
Court  in  sustaining  the  demurrer  to  some  paragraphs,  and 
has  not  done  so,  but  we  felt  called  upon  to  refer  to  the 
practice  followed,  as  it  is  a  departure  from  the  former  strict- 
ness in  mandamus  proceedings.  We  will  first  consider  the 
case  with  the  paragraphs  to  which  the  demurrer  was  sus- 
tained eliminated,  and  then  as  there  was  a  demurrer  to  the 
whole  answer,  which  was  overruled,  we  will  as  far  as  we 
deem  proper  pass  on  that. 

It  will  not  be  necessary  to  discmss  each  paragraph  sepa- 
rately, but  we  will  state  our  conclusions  as  to  some  of  the 
more  important  ones.  We  do  not  see  any  objection  to  the 
fourth,  as  that  is  an  answer  to  a  part  of  the  petition  which 
alleges  that  the  records  are  kept  by  the  defendant  for  safe 
keeping,  and  that  it  was  his  duty  to  produce  them.  That 
paragraph  alleges  that  as  register  the  respondent  is  under 
the  control  of  the  vestry,  that  the  records  are  under  its  ex- 
clusive control,  and  the  defendant  then  names  those  whom 
he  claims  are  its  members  and  alleges  that  they  should  be 
made  defendants  with  him.  If  those  allegations  are  correct^ 
especially  when  taken  in  connection  with  the  tenth  para- 
graph, in  which  respondent  denies  that  he  has  kept  the  rec- 
ords during  the  past  year,  or  that  they  are  held  by  him  for 
safe  keeping  and  shows  by  whom  they  have  been  kept,  the 
members  of  the  vestry  ought  to  have  been  made  parties.  If 
the  records  are  not  kept  by  him,  are  not  in  his  possession,  and 
are  under  the  exclusive  control  of  the  vestry,  a  mandamus 
against  the  defendant  would  be  of  no  avail.  The  mere  fact 
that  he  is  register  would  not  authorize  the  Court  to  grant  a 
mandamus,  commanding  him  to  produce  tLe  records,  imder 
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those  circumstances,  for  he  might  not  be  able  to  do  so.  The 
vestry  could  not  defend  against  a  petition  for  a  mandamus 
on  the  ground  that  the  register  had  the  books,  as  he  is  ap- 
pointed by  them  and  subject  to  their  orders  (Cowxty  Com- 
missioners V.  Banks,  80  Md.  325,  and  Uooper  v.  Famen,  85 
Md.  600),  but  it  does  not  follow  that  the  respondent  could 
be  required  to  produce  them  merely  because  he  holds  the 
office  of  register,  if  in  point  of  fact  some  other  person  is 
acting  and  he  has  no  control  over  the  records. 

Paragraph  V  is :  'That  said  petitioner  is  not  and  has  not 
for  the  past  year  been  a  legally  constituted  and  qualified 
trustee  or  vestryman  of  St.  John's  Church,  St.  John's  Parish. 
Harford  County," — that  being  the  correct  name  of  the 
church,  as  alleged  in  the  answer.  That  is  not  only  a  denial 
of  the  allegation  in  the  petition,  using  the  n^ative  of  its 
very  language,  but  it  is  material.  So  is  the  allegation  in 
Paragraph  VIII  which  says:  "This  respondent  denies  that 
said  petitioner  now  holds  the  office  of  vestryman  of  said 
Parish,''  and  in  Paragraph  XIV:  "That  said  petitioner  is 
not  a  vestryman  of  said  church."  The  appellant  seeks  to 
.avoid  the  effect  of  such  denials  by  claiming  that  he  is  en- 
i;itled  to  the  mandamus  as  a  baptized  member  of  the  church. 

Without  now  stopping  to  determine  whether  such  all^a- 
tions  as  are  in  the  petition  are  sufficient  to  show  that  the  peti- 
tioner is  such  a  member  of  this  particular  church  as  to  entitle 
him  to  the  benefit  of  section  310  of  Article  23  of  the  Code,  or 
whether  that  section  applies  to  Protestant  Episcopal  Churches 
established  under  the  Vestry  Act  (which  is  at  least  doubtful)^ 
it  is  clear  that  the  petitioner  has  not  asked  for  a  maadamus 
on  that  ground,  nor  has  he  asked  that  the  defendant  be  re- 
quired to  produce  the  records  for  his  inspection  as  a  member 
of  the  church.  On  the  contrary,  as  we  have  seen,  the  petition 
is  based  entirely  on  his  right  as  vestryman,  and  the  only 
])rayer  in  it  is  for  a  mandamus  commanding  the  defendant  to 
produce  the  records  "for  the  inspection  of  your  petitioner  as 
vestryman  as  aforesaid,  and  to  allow  him  full  access  to  the 
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same.''  But  that  is  not  all.  The  petition  alleges  that  the 
request  and  demand  made  by  him  was  "ew  vestryman,"  and 
that  it  was  necessary  for  him  to  have  access  to  the  records 
•"^for  the  proper  performance  of  his  duties  as  vestryman  as 
aforesaid."  If  he  is  entitled  as  a  member  of  the  church  to 
make  such  demand  and  to  inspect  the  records,  possibly  the  de- 
fendant, if  be  could  have  done  so,  would  have  allowed  him  to 
inspect  them  as  a  member,  but  when  he  made  his  demand  as 
a  vestryman,  and  if  he  was  not  a  vestryman,  as  the  answer 
alleges,  the  defendant  might  well  have  refused  to  grant  his 
request  and  accede  to  his  demand,  because  he  would  thereby 
recognize  him  as  a  vestryman.  Compliance  with  such  de- 
mand would  be  very  good  evidence  to  be  used  in  a  contest  for 
that  office.  Indeed,  it  might  well  be  supposed  from  the  peti- 
tion that  its  object  was  to  have  the  petitioner's  right  to  the 
office  of  vestryman  determined;  and  if  not  it  is  difficult  to 
see  any  worthy  object  in  the  proceeding.  . 

We  are,  therefore,  of  the  opinion  that  the  allegation  that 
the  petitioner  is  not  a  vestryman,  and  has  not  been  for  the 
past  year,  is  a  complete  answer  to  his  application  for  the 
mandamus,  and  that  the  lower  Court  was  right  in  making 
the  disposition  of  the  case  it  did,  on  that  ground  regardless  I 
M  other  defenses.  The  petitioner  did  not  deny  that  allega- 
tion, but  demurred  to  it,  thereby  .admitting  it,  and  then  ro-^ 
f nsed  to  plead  to  or  traverse  the  answer. 

That  is  sufficient  to  dispose  of  the  case,  but  as  there  was  a 
demurrer  to  the  whole  answer,  and  as  the  appellant  asked 
us  to  remand  the  case  so  that  proper  Issues  may  be  deter- 
mined, if  we  reached  a  conclusion  that  the  action  of  the  lower 
Court  should  be  sustained,  we  will  consider  that  request  and 
incidentally  the  demurrer  to  the  whole  answer.  Ordinarily 
we  would  not  decline  to  comply  with  a  request  to  remand  a 
case  which  had  been  disposed  of  entirely  on  the  pleadings, 
but  if  there  is  one  class  of  cases  which,  more  than  all  others, 
ou^ht  not  to  be  encouraged,  it  is  of  those  involving  controver- 
sies in  churches.    Men  will  and  do  differ  in  their  religious 
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beliefs  and  creeds,  and  those  of  the  same  faith  often  disagree 
as  to  what  is  best  or  desirable  for  their  own  denomination  or 
the  particular  congregation  with  which  they  are  connected. 
They  are  entitled  to  the  protection  and  benefit  of  the  laws  of 
the  land  in  so  far  as  their  rights  are  involved  in  the  temporal 
affairs  of  the  church,  but  it  cannot  be  doubted  that  when 
e\  en  such  temporal  affairs  are  brought  into  Court  the  church 
whose  members  are  thus  involved  is  likely  to  be  more  or  less 
injured.  Church  controversies,  like  family  quarrels,  are 
often  bitter,  and  those  not  actively  engaged  in  them  sometimes 
suffer  as  well  as  the  active  participants.  If  there  is  one  place 
on  earth  above  all  others  where  peace  ought  to  reign  it  is  in 
the  Church  of  God,  and  whatever  our  religious  belief  may  be, 
all  persons  interested  in  the  elevation  of  mankind,  whether 
they  be  Jews  or  Gentiles,  Roman  Catholics  or  Protestants, 
should  de)>lore  any  controversy  that  may  tend  to  weaken  or 
injure  a  congregation  of  any  creed  organized  for  religious 
purposes.  It  behooves  Courts  of  justice,  therefore,  not  to  do 
more  than  the  law  requires  if  action  by  them  may  tend  to 
widen  existing  breaches.  If  we  remanded  this  case,  it  would 
require  an  amendment  of  the  petition,  which  would  prac- 
tically make  h  a  new  case,  and  if  the  substantial  facts  alleged 
in  this  answer,  outside  of  those  that  deny  that  the  petitioner 
is  a  vestryman,  be  true,  as  for  the  purposes  of  the  demurrer 
they  must  be  assumed  to  be,  it  would  seem  impossible  for  the 
/  petitioner  to  sustain  the  right  to  a  mandamus  on  the  ground 
I;  /!ow  relied  on — that  he  is  a  member  of  this  church 

In  the  appellant's  brief  there  is  a  quotation  from  Judge 
Bryan's  opinion,  in  Brayshaw  v.  Bidout,  79  Md.  454,  where, 
after  stating  how  members  are  admitted  in  the  Protestant 
Episcopal  Church,  he  added:  "And  its  members  cannot  be 
expelled  except  by  the  administration  of  ecclesiastical  dis- 
cipline adjudged  in  the  due  course  of  ecclesiastical  author- 
ity." Although  that  opinion  was  not  the  one  adopted  by  the 
Court,  as  the  other  judges  concluded  that:  "It  is  not  material 
to  the  decision  of  this  case  for  us  to  determine  how,  or  by 
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what  authority,  a  person  becomes  a  member/'  yet  the  one 
which  was  adopted  by  the  Court  did  say,  that,  "meml)ership 
in  a  church  is  an  ecclesiastical  matter  depending  upon  the 
law  of  the  church  itself,"  which  expression  is  broad  enough 
to  include  both  the  admission  to  and  expulsion  from  a  church, 
and  is  not  in  conflict  with  what  Juikjk  Bryan  said  as  to  how 
members  can  be  expelled.  In  what  we  have  to  say,  therefore, 
in  this  branch  of  the  case,  we  will  assume  that  petitioner  was 
a  member  of  this  church  (although  that  is  neither  admitted 
nor  denied  in  the  answer)  and  that  no  action  has  be^^n  taken 
by  the  church  authorities  which  terminated  his  membership. 
But  with  that  assumption,  and  conceding  without  deciding, 
that  a  member  of  a  Protestant  Episcopal  Church,  established 
under  the  Vestry  Act,  may  ordinarily  have  standing  in  a 
Court  of  law  to  ask  for  a  mandamus  to  require  the  registrar, 
or  other  person  having  the  custody  of  the  records  of  the 
church,  to  permit  him  to  inspect  them,  there  are  other  facts 
alleged  in  the  answer  which,  if  correct,  would  require  the 
Court  to  deny  this  writ. 

It  must  be  remembered  that  mandamus  is  not  a  writ  of 
right,  but  one  of  sound  judicial  discretion.  In  George's 
Creel'  Coal  atid  Iron  Co,  v.  County  Commisdmiers,  59  Md. 
255,  this  Court  through  JrnoE  Alvky^  said:  "The  applica- 
tion for  the  writ  being  made  to  the  sound  judicial  discreticm 
of  the  Court,  all  the  circumstances  of  the  case  must  be  con- 
sidered in  determining  whether  the  writ  should  he  allowed 
or  not;  and  it  will  not  be  allowed  unless  the  Court  is  satisfied 
that  it  is  necessary  to  secure  the  ends  of  justice,  or  to  sub- 
serve some  just  or  useful  purpose.''  It  was  said  in  State, 
Relation  of  McClellan,  v.  Graves,  10  Md.  351,  that  the  writ 
"is  based  upon  reasons  of  justice  and  j^nblic  i>olicy,  to  pre- 
serve peace,  order  an<l  good  government.  It  is  compared  to 
a  bill  in  equity  for  s]H»eific  performance.  Evans'  Prac,,  404. 
Not  a  writ  of  right,  it  is  granted  not  as  of  course,  but  only 
at  the  discretion  of  the  Court  to  whom  the  application  is 
made,  and  this  discretion  will  not  be  exercised  in  favor  of 
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applicants,  unless  some  just  or  useful  purpose  may  be  an- 
swered by  the  writ."  In  Weihenmayer  v.  Biiner,  88  Md. 
325,  where  a  stockholder  had  demanded  an  inspection  of  cer- 
tain records  of  the  corporation  which  the  statute  in  express 
terms  gave  him  the  right  to  make,  this  Court,  although  sus- 
taining his  right  to  a  mandamus,  said:  ^The  right  is  given 
to  him  as  a  stockholder  by  statute,  and  is  absolute  and  not 
made  to  depend  upon  any  circumstance  but  the  owmership  of 
the  stock.  It  is  easy  to  see  that  there  might  be  good  reasons 
for  refusing  an  application ;  for  instance,  if  it  were  made  for 
some  evil,  improper  or  unlawful  purpose.  And  if  such  pur 
pose  were  alleged  and  proved,  the  writ  would  be  denied.'' 

We  might  cite  many  other  cases  showing  some  of  the 
fundamental  and  familiar  principles  upon  which  the  right  to 
this  writ  depends,  but  the  principles  announced  in  the  above 
are  in  our  judgment  sufficient  to  require  us  to  hold  that  the 
petitioner  is  not  entitled  to  the  writ,  if  the  matters  alleged 
in  the  answer  are  true,  even  if  it  be  qpnceded  that  he  is  still 
a  member  of  this  church.  We  do  not  trespass  upon  the  juris- 
diction of  ecclesiastical  authority  when  we  assert,  a?  we  do, 
that  a  petitioner  for  this  writ,  on  the  ground  that  he  is  a 
member  of  a  church  and  has  been  refuse<l  an  inspection  of 
its  records,  will  be  denied  it,  if  the  facts  show  such  disloy- 
alty to  it  and  to  those  in  authority  as  this  answer  alleges — 
at  least  unless  there  be  some  better  right  to  it  shown  than 
there  is  in  this  case.  It  would  be  difficult  to  see  how  the 
writ  could  ^*subsene  some  just  or  useful  purpose,"  or  help 
**to  preserve  peace,  order  and  good  government,"  if  it  be 
issued  in  favor  of  a  member  of  a  church,  who  with  others,  as 
alleged  in  the  answer,  **have  organized  a  Sunday-school, 
which  they  describe  as  an  Episcopal  Sunday  School  and  con- 
duct the  same  in  direct  opposition  to  the  Sunday-school  of 
said  St.  John's  Church,  and  solicit  the  attendance  of  the 
children  of  said  congregation  at  said  Sunday-school,  and  have 
refused  at  the  direction  of  the  said  Bishop  of  the  Diocese  of 
Maryland  and  also  at  the  direction  of  the  Rt.  Rev.  John 
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Gardner  Murray,  Bishop  Coadjutor  of  said  Diocese  of  Mary- 
land, to  abandon  said  school." 

But  that  is  by  no  means  all  that  the  answer  alleges.  It 
charges  that  after  the  resignation  of  a  former  rector,  the  peti- 
tioner and  others  named,  "obtained  possession  of  certain 
moneys  belonging  to  said  church,  for  which  they  and  each  of 
them  have  failed  and  refused  to  account  with  said  vestry;'' 
that  the  petitioner  received  from  that  rector  the  keys  of  the 
Parish  house  to  be  delivered  under  the  direction  of  the 
bishop  to  the  vestry,  but  he  failed  and  refused  to  deliver  all 
of  them  as  required ;  that  minutes  or  records  of  the  proceed- 
ings of  the  vestry  from  May  14,  1908,  to  January  13,  1909, 
were  kept  by  another  by  reason  of  the  disability  of  the  re- 
spondent, that  they  were  written  up  and  delivered  to  the 
former  rector,  were  approved  by  and  were  the  property  of 
the  vestry;  that  they  were  kept  by  said  rector  until  he  left 
fl^avre  de  Grace,  when  he  delivered  them  to  the  petitioner 
for  the  vestry,  but  they  were  withheld  by  the  petitioner  and 
are  still  withheld  by  him  or  his  attorney,  and  that  on  said 
minutes  are  the  records  of  the  expenditure  of  large  sums  of 
money  for  and  on  account  of  the  church.  It  also  alleges  that 
"the  said  petitioner  and  other  minority  members  of  said 
congregation  have  pledged  themselves  during  the  past  year 
not  to  contribute  to  the  support  of  said  St.  John's  Church," 
and  that  he  and  his  associates  "have  taken  from  the  said  St. 
John's  Church  Sunday-school  papers,  prayer  books,  hymnals 
and  other  property  belonging  thereto,  and  have  withheld  the 
same  and  used  them  in  connection  with  said  independent 
Sunday-school."  It  also  alleges  that  these  acts  were  com- 
mitted with  intent  to  injure  and  disrupt  St.  John's  Church, 
and  that  the  petition  was  filed  "with  intent  to  vex  and  hinder 
the  vestry  of  said  church  in  its  management  of  the  affairs 
thereof  and  to  destroy  the  same." 

The  demurrer  to  the  answer  admitted  these  allegations  to 
be  true,  for  the  purposes  of  the  demurrer,  and  while  it  may 
be  that  some  of  them  would  be  denied  by  the  petitioner  if 
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the  case  were  remanded,  he  did  uot  adopt  that  course  when 
he  had  the  opportunity,  and  we  cannot  assume  that  he  couhi 
now  successfully  deny  them.  Accepting  them  as  true,  as  we 
must  in  disposing  of  the  case  as  now  presented  to  us,  we  have 
no  hesitation  in  saying  that  however  an  ecclesiastical  body 
uiay  r^ard  such  a  member,  a  Court  of  law  should  not  grant 
him  this  writ  for  the  purpose  of  obtaining  an  inspection  of 
the  records  of  the  church  which  he  is  alleged  to  thus  act  to- 
wards, in  the  absence  of  some  better  defined  legal  right  to  do 
so  than  this  record  discloses. 

Of  course,  we  do  not  understand  it  to  be  charged  or  sug- 
gested that  the  petitioner  and  those  associated  with  him  are 
acting  dishonestly  in  withholding  money,  records  or  other 
property  belonging  to  the  church,  but  we  assume  it  is  only 
intended  to  charge  that  they  are  being  withheld  as  a  result 
of  this  unfortunate  dissension  in  the  church.  We  say  ^'un- 
fortunate dissension"  because  the  records  of  this  and  other 
Courts  show  how  such  contioversies  between  those  who  are 
presumed  to  have  the  interests  of  their  respective  churches 
at  heart  have  sometimes  done  them  great  injury,  as  well  as 
lessened  their  own  influence  for  good. 

If  then  we  could  construe  the  petition  to  mean  that  the 
petiti(mer  is  seeking  relief  as  a  member,  and  if  we  assume  he 
is  still  a  meml)er  under  the  church  government,  we  could  not 
under  the  circumstances  hold  that  he  was  entitled  to  the 
writ  of  mandamus,  for  although  we  must  leave  to  ecclesiasti- 
cal bodies  the  determination  of  such  questions  as  who  shall 
be  admitted  to  or  continued  in  their  churches,  when  the  aid 
of  a  Court  of  justice  is  sought  in  a  mandamus  proceeding, 
it  must  apply  its  established  rules  and  determine  whether 
the  conduct  of  a  member  is  such  as  entitles  him  to  that  writ. 
The  matters  alleged  in  the  answer,  if  they  are  true,  are  of 
such  character  as  to  undoubtedly  preclude  the  petitioner 
from  having  the  benefit  of  it,  either  as  vestryman  or  as  a 
member  of  this  church,  and  as  we  are  of  the  opinion  that  the 
Court  did  uot  err  in  refusing  the  writ,  but  sustained  the 
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demurrer  to  some  paragraphs  which  could  properly  have  beeu 
permitted  to  remain  in,  and  as  we  do  not  think  it  is  a  case 
which  calls  upon  us  to  remand,  we  will  simply  affirm  the 
order  dismissing  the  petition. 

Order  affirmed,  the  appellant  to  pay  the 
casts,  above  and  helow. 


PAINTER  D.  WEST  vs.  EICHARD  G.  PFSEY  et  al. 

Tresspass  q.  c.  /. — Plaintiff's  Title  Equitable  and  Not  Legal — 
Deed  Not  Recorded  in  County  Where  Land  is  Sittmted, 

In  an  action  of  trespass  q.  c,  /.,  when  the  plaintiff  was  not  in 
possession  of  the  land  nor  the  defendant  a  wrongdoer  without 
color  of  title,  the  plaintiff  must  establish  a  legal  title  to  the 
land  as  a  condition  of  recovery. 

Certain  land  situated  partly  in  Worcester  County  and  partly 
in  Somerset  County  was  mortgaged,  and  the  mortgage  was 
recorded  in  Somerset  County  only.  Upon  foreclosure,  the 
trustee  conveyed  the  land  to  the  purchaser  by  deed,  also  re- 
corded only  in  Somerset  County.  Afterwards  this  grantee 
conveyed  the  land  to  the  plaintiff  by  deed  recorded  in  Worces- 
ter County.  In  an  action  of  trespass  g.  c.  /.,  relating  to  that 
part  of  the  land  in  Worcester  County,  against  a  defendant  who 
was  in  possession  under  a  claim  of  ownership,  held,  that  the 
plaintiff  is  not  invested  with  the  legal  title,  bui  has  only  an 
equitable  interest,  and  is  therefore  not  entitled  to  recover  in 
this  action,  since  Code,  Art.  21,  sees.  14,  15  and  29,  provide 
that  no  deed  of  real  property  shall  pass  title  unless  recorded 
as  therein  directed;  that  mortgages  shall  be  recorded  in  like 
manner  as  deeds,  and  that  when  land  lies  in  more  than  one 
county  a  deed  conveying  it  shall  be  recorded  in  all  the  coun- 
ties where  it  is  situated. 

Bedded  June  2Srd,  1910. 
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Appeal  from  the  Circuit  Court  for  Worcester  County 
(Holland,  J.), 

The  cause  was  argued  before  Boyd,  C.  J.,  Briscoe, 
Pkarc'K,  BrRKK,  TiroMAS  and  Urner,  JJ. 

John  H,  Handy,  for  the  Appellant. 

William  F,  Johnson,  for  the  appellees,  submitted  the  cause 
on  his  brief. 

TTrner,  J.,  delivered  the  opinion  of  the  Court. 

This  is  an  action  of  trespass  quare  clausum  f  re  (jit  insti- 
tuted for  the  purpose  of  trying  the  title  to  land  claimed  by 
both  the  appellant  and  the  appellees.  The  declaration  de- 
scribes the  land  upon  which  the  trespass  is  alleged  to  have 
been  committed  as  located  in  Worcester  County  and  being 
part  of  certain  tracts  of  land  conveyed  to  the  plaintiff  by 
Thomas  H.  Gaither  and  wife  by  deed  dated  September  30th, 
1001,  and  recorded  among  the  Land  Records  of  that  county 
and  adjoining  the  lands  of  the  defendants.  Defense  wa?? 
taken  on  warrant  in  connection  with  a  plea  of  the  general 
issue.  At  the  execution  of  the  warrant  of  resurvey  and  at 
the  trial  the  plaintiff  relied  for  his  title  upon  the  following 
})apers:  a  i)atent  from  the  State  to  Jehu  Parsons  dated  July 
12th,  1839,  for  a  tract  of  85214  acres  of  land,  called  Flem- 
ing's Security,  situated  in  Somerset  and  Worcester  Counties; 
the  will  of  the  patentee  probated  in  1859  devising  to  Wil- 
liam S.  Parsons  the  "farm  called  Fleming's  Security;"  a 
mortgage  from  William  S.  Parsons  to  Thomas  H.  Gaither, 
dated  September  28th,  1883,  and  recorded  in  Somerset  Cotm- 
iy  only  conveying  Fleming's  Security  and  describing  it  as 
being  situated  in  Somerset  County  and  as  being  all  that 
farm  devised  to  the  mortgagor  by  the  will  of  his  father, 
Jehu  Parsons;  the  record  of  chancery  proceedings  in  the 
Circuit  Court  for  Somerset  County  in  which  a  power  of  sale 


Digitized  by 


Google 


WEST  vs.  PUSEY.  571 

3^£|.]  Opinion  of  the  Court. 

in  the  mortgage  was  executed  and  the  property  sold  and  con- 
veyed to  the  mortgage;  a  deed  to  the  mortgagee  from  Greorge 
R.  Gaither,  Jr.,  the  attorney  named  in  the  mortgage,  bearing 
date  September  30th,  1901,  and  recorded  in  Somerset  County 
only;  and  the  deed  already  mentioned  from  Thomas  H. 
Gaither  and  wife  to  the  plaintiff,  dated  September  30th, 
1901,  and  recorded  in  Worcester  County.  The  last  men- 
tioned deed  described  the  land  conveyed  as  lying  partly  in 
Somerset  and  partly  in  Worcester  Counties. 

The  defendants  relied  upon  patents  issued  in  1681  and 
1769,   respectively,   and   numerous   subsequent   conveyances. 

Evidence  was  adduced  by  the  plaintiff  tending  to  show 
that  the  disputed  ground,  which  contained  about  ten  acres, 
was  within  the  lines  of  the  deed  and  the  patent  under  which 
he  claimed,  and  showing  also  that  it  had  been  in  the  posses- 
sion of  the  defendants  and  had  been  cultivated  by  them  reg- 
ularly from  year  to  year  for  a  considerable  but  undesignated 
period  under  claims  of  ownership. 

The  case  was  heard  by  the  Court  without  the  aid  of  a  jury 
and  at  its  conclusion  an  instruction  was  granted  to  the  effect 
that  under  the  pleadings  there  was  no  legally  suflScient  evi- 
dence to  entitle  the  plaintiff  to  recover.  It  is  this  ruling  of 
the  Court  below  that  we  are  now  called  upon  to  review. 

The  principal  question  presented,  and  the  only  one  neces- 
sary to  be  considered,  is^hether  the  plaintiff  has  shown 
such  a  title  as  will  enable  him  to  maintain  an  action  of  this 
character.  This  is  not  an  ordinary  suit  in  trespass  brought 
by  the  possessor  of  land  against  one  who  has  wrongfully 
entered,  in  which  case  proof  of  the  plaintiff's  possession  is 
sufficient  without  regard  to  his -title.  Netv  Windsor  v.  Stocks- 
,dale,  95  Md.  208 ;  Poe  PL,  sec.  242.  We  have  here  to  deal 
with  a  proceeding  in  which,  under  the  pleadings,  the  sole 
question  is  one  of  title  as  between^ona  fide  claimants.  In 
such  a  situation  proof  of  title  in  the  plaintiff  is  indispensa- 
ble. It  is  well  settled  in  this  State  that  an  action  of  trespass 
qvare  clausiim  f regit  is  available  for  the  trial  of  title  to  land ; 
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Ridgely  v.  Bond,  17  Md.  22;  Poe  PL,  sec.  244,  and  cases 
there  cited ;  but  when  it  is  resorted  to  for  that  purpose  "re- 
covery can  be  had  only  on  the  strength  of  the  plaintiffs 
title,  just  as  in  ejectment."  New  Windsor  v.  Stocksdaie, 
supra.  It  would  be  necessary  in  ejectment  for  the  plaintiff 
to  establish  H(legal  title  to  the  land  in  dispute.  An  equita- 
ble title  would  not  support  the  action.  Paisley  v.  Holzhu, 
83  Md.  325.  In  this  form  of  proceeding  at  law,  adopted  for 
the' identical  purpose  that  would  be  accomplished  by  an  eject- 
ment suit,  so  far  as  the  determination  of  the  title  is  con- 
cerned, the  same  principle  should  control. 

It  is  apparent  from  the  record  that  the  plaintiff  failed  to 
make  out  such  a  title  as  can  be  enforced  in  this  suit  at  law 
as  against  one  holding  under  A\bona  fide  claim  of  ownership. 
While  the  evidence,  as  we  have  stated,  tends  to  show  that  the 
ground  in  controvei*sy  is  within  the  description  of  plaintiff^s 
(Uod,  yet  it  fails  to  prove  that  he  has  acquired  title  by  any 
legal  mode  of  conveyance. 

The  law  is  explicit  in  itHjuiring  deeds  of  real  estate  to  be 
recorded  in  the  coimty  in  which  the  land  is  situated ;  "and 
where  it  lies  in  more  than  one  county,  *  *  *  it  shall  be  record- 
ed in  all  the  countic  s  *  *  *  in  which  such  land  lies."  (Code, 
Art.  21,  sec.  13.)  It  is  also  provided  that  "no  deed  of  real 
])r(»perty  shall  be  valid  for  the  purpose  of  passing  title  un- 
less acknowledged  and  recorded  as  herein  directed."  (Ibid, 
sec.  15.)  And  that  deeds  of  mortgage  conveying  any  inter- 
est in  land  shall  be  executed,  acknowledged  and  recorded  as 
absolute  dec^ls.     (Ibid.,  sec.  29.) 

Two  of  the  attem[)ted  transfers  of  title  upon  which  the 
])laintiff  depends  wholly  disregarded  the  provisions  just 
quoted.  Neither  the  mortgage  from  William  S.  Parsons  to 
Thomas  H.  Gaither,  nor  the  deed  to  the  latter  from  the  attor- 
ney named  in  the  mortgage  was  recorded  in  Worcester  Coun- 
ty, where  the  land  in  question  is  located.  These  instruments, 
therefore,  could  not  operate  to  convey  the  legal  title  to  the 
Worcester  County  land.     As  was  said  in  Nickle  v.  Brown, 
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75  Md.  172:  "The  recording  is  the  final  and  complete  act 
which  passes  the  title;  until  this  is  accomplished  everything 
else  is  unavailing.  As  the  recording  is  necessary  to  the  pass- 
ing of  the  title,  it  must  follow  as  a  matter  of  course  that  until 
the  recording  takes  place,  the  title  remains  in  the  grantor. 
The  registered  deed  shows  the  title;  whatever  other  rights 
may  arise  from  the  unregistered  deed,  it  cannot  effect  a 
transmission  of  the  l^al  title.''  _ 

Thejjnortgage  and  the  deed  executed  in  pursuance  of  the 
power  of  sale  were  effective  as  contracts  of  conveyance,  but 
the  interest  they  transferred  was  equitable  and  not  legal. 

The  deed  to  the  plaintiff,  though  recorded  in  the  county 
of  the  locus  in  quo,  did  not  invest  him  with  any  more  com- 
plete estate  than  that  held  by  the  grantor,  and  until  the  title 
has  been  perfected  by  appropriate  proceedings  for  that  pur- 
pose, it  cannot  be  successfully  asserted  in  an  action  like  the 
present,  where  its  legal  validity  is  the  sole  issue,  as  against 
an  opposing  occupancy  and  claim  of  ownership. 

It  follows  that  we  approve  the  instruction  granted  by  the 
Court  below  holding  the  evidence  legally  insufficient  for  the 
plaintiff's  recovery. 

This  determination  makes  it  unnecessary  to  pass  upon  the 
other  prayers. 

Judgment  affirmed  with  costs. 
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J.  MILTON  LYELL,  ASSIGNEE,  vs.  MARY  A. 
WALBACH. 

Contracts  of  Married  Woman  Before  the  Act  of  1898 — Promise 

to  Pay  Unenforceable  Claim  After  Removal  of  Dis- 

abiliti/ — Moral  Obligation  as  Consideration. 

Before  the  passage  of  the  Act  of  1898,  Chap.  457,  all  the  con- 
tracts of  a  married  woman,  except  in  a  few  specified  instances, 
were  void.  At  that  time  goods  were  sold  to  the  defendant,  a 
married  woman,  for  which  she  paid  in  part,  and  afterwards 
acknowledged  the  existence  of  an  indebtedness  for  the  bal- 
ance. In  an  action  to  lecover  the  same,  held,  that  the  de- 
fondant  is  not  liable  on  the  original  contract  of  purchase,  be- 
cause she  was  then  without  power  to  bind  herself  by  such 
contract. 

Ucld,  further,  that  since  that  contract  was  void,  there  was  no 
consideration  for  her  promise  to  pay,  made  after  the  removal 
of  her  disability  by  the  Act  of  1898,  and  that  consequently 
ihe  plaintiff  is  not  entitled  to  recover. 

A  merely  moral  obligation,  unenforceful  at  law  or  in  equity, 
\?  not  such  a  consideration  as  will  support  a  subsequent  ex- 
press promise. 

Decided  June  2Srd,  1910. 

Appeal    from    the    Superior    Court    of    Baltimore    City 
(Sharp,  J.). 

The   cause   was   argued   before  Boyd,    C.   J.,    Briscoe, 
Pearce,  Burke,  Thomas  and  TTrner,  JJ. 

/.  Milton  Lyell,  for  the  appellant. 

Leigh  Bonsai,  for  the  appellee. 
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Briscoe,  J.,  delivered  the  opinion  of  the  Court. 

This  case  is  before  us  on  a  second  appeal.  The  first  ap- 
peal is  reported  in  111  Md.  610  and  the  questions  of  law  on 
the  pleadings  were  established  on  that  appeal.  A  judgment 
of  the  Superior  Court  of  Baltimore  City  in  favor  of  the  de- 
fendant was  there  reversed,  with  cc^ts,  and  the  case  was  re- 
manded for  a  new  trial. 

The  case  is  now  before  us  upon  its  merits,  and  the  ques- 
tions are  presented  by  a  single  exception  to  the  rulings  of  the 
Court  upon  the  prayers. 

The  Court  below,  at  the  close  of  the  testimony,  refused 
all  of  the  plaintiflF's  prayers,  and  granted  the  defendant's 
prayer,  that  there  was  no  evidence  legally  sufficient  for  the 
plaintiff  to  recover,  and  that  their  verdict  must  be  for  the 
defendant  and  this  action  of  the  Court  forms  the  basis  of  the 
plaintiff's  appeal  from  the  judgment  so  entered  on  the  ver- 
dict. 

The  suit  was  brought  by  the  plaintiff  on  the  third  day  of 
February,  1909,  in  the  Superior  Court  of  Baltimore  City, 
as  assignee  for  the  benefit  of  creditors  of  W.  Jeff  Adams, 
trading  as  W.  Jeff  Adams  &  Co.,  against  the  defendant, 
Mary  A.  Walbach,  wife  of  John  DeBarth  Walbach,  deceased, 
to  recover  a  balance  of  $784.82  alleged  to  be  due  by  her  on 
an  account  stated  between  them. 

The  declaration  as  amended  contained  two  counts,  but  the 
cause  of  action  is  fully  set  out  and  stated  in  the  second  count 
and  it  is  as  follows :  "And  for  that  the  said  W.  Jeff  Adams 
and  a  certain  Henry  V.  Waltjen,  trading  as  W.  Jeff  Adams 
&  Company,  during  and  about  the  years  1896,  1897  and 
1898,  at  the  request  of  Mrs.  Mary  A.  Walbach,  otherwise 
known  as  Mrs.  John  DeB.  Walbach,  sold  and  delivered  to  the 
defendant  quantities  of  meat,  game,  vegetables  and  other 
goods  and  merchandise  generally  known  as  "green  groceries," 
on  account  of  which  the  defendant  made  sundry  paymdiits, 
until  the  amount  due  by  her  to  the  firm  of  W.  Jeff  Adams 
&  Company  upon  account  stated  amounted  on  the  11th  day 
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of  November,  1907,  and  sometime  prior  thereto,  to  the  sum 
of  seven  hundred  and  eighty-four  dollars  and  eighty-two 
cents  ($784.82)  (not  including  any  interest  thereon);  that 
prior  to  the  11th  day  of  November,  1907,  the  defendant  ad- 
mitted to  W.  Jeff  Adams  and  to  John  E.  Hood,  theu  clerk 
and  salesman  for  the  W.  Jeff  Adams  &  Company,  the  correct- 
ness of  the  amount  of  seven  hundred  and  eighty-four  dollars 
and  eighty-two  cents  ($784.82),  due  .and  owing  by  her,  as 
shown  by  the  account  stated,  and  her  liability  thereon,  and 
promised  to  pay  the  same;  that  on  or  about  the  11th  day  of 
November,  1907,  Henry  V.  Waltjen  duly  assigned  unto  W. 
Jeff  Adams  all  of  his  right,  title  and  interest  in  the  business 
of  W.  Jeff  Adams  &  Company,  and  from  and  after  the  date 
W.  Jeff  Adams  conducted  the  business  in  the  same  firm 
name,  until  he  assigned  the  same,  with  all  the  assets  there- 
of, to  J.  Milton  Lyell,  trustee,  for  the  benefit  of  creditors,  on 
or  about  the  28th  day  of  May^  1908 ;  that  in  the  year  1908, 
prior  to  the  28th  day  of  May,  1908,  the  defendant  again  ad- 
mitted the  sum  to  be  due  and  owing  by  her,  and  promised  to 
pay  the  same  \x\xm  the  death  of  her  mother,  Mrs.  Priscilla 
G.  Savin ;  that  Priscilla  G.  Savin,  mother  of  the  defendant, 
has  since  departed  this  life,  and  the  defendant  has  been  re- 
quested to  pay  the  amount  of  seven  hundred  and  eighty-four 
dollars  and  eighty-two  cents  ($784.82),  due  by  her,  but  has 
not  paid  the  same. 

It  will  not  be  necessary  for  us  to  discuss  the  evidence  in 
detail  for  the  purpose  of  disposing  of  the  legal  questions 
raised  on  the  record,  or  to  attempt  to  reconcile  the  conflict- 
ing statements  of  the  witnesses  who  testified  in  the  case. 

The  record  shows  that  in  the  course  of  the  trial  the  plain- 
tiff offered  evidence  tending  to  prove  the  facts  set  out  in  the 
second  count  of  the  declaration,  while,  on  the  other  hand, 
the  evidence  upon  the  part  of  the  defendant  was  in  strict 
denial  and  in  direct  conflict  with  that  offered  by  the  plain- 
tiff, and  tended  to  sustain  the  defense  interposed  by  the  de- 
fendant. 
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The  undisputed  testimony  is  that  the  defendant  was  a 
married  woman  at  the  time  of  the  alleged  sale  of  the  goods 
to  her,  and  that  the  firm  of  W.  Jeff  Adams  &  Co.  was  fully 
advised  of  this  fact.  There  may  bo  conflict  in  the  testimony 
as  to  the  precise  date  of  the  dealings,  but  it  is  not  disputed 
that  all  of  the  sales  were  prior  to  the  first  day  of  January, 
1899,  the  date  on  which  the  law  relating  to  the  ability  of 
married  women  to  contract  became  effective  in  this  State. 
The  Act  of  1898,  Chapter  457,  was  approved  on  the  9th  of 
April,  1898,  but  did  not  take  effect  until  on  or  after  the 
first  day  of  January,  1899. 

According  to  the  plaintiff's  testimony,  the  last  sales  were 
made  on  or  about  the  month  of  July,  1896,  and  the  defendant 
sometime  in  the  mouth  of  November,  1907,  admitted  the 
account  as  stated,  and  promised  to  pay  it,  when  her  mother 
died  and  wlien  she  came  into  possession  of  her  money. 

The  defendant  in  her  testimony  denied  the  indebtedness 
and  the  alleged  promise  to  pay  it,  and  testified  that  she  had 
no  dealings  with  the  firm  from  December,  1893  tol900,  that 
the  alleged  account  was  a  debt  due  by  her  husband,  who  waa 
living  at  the  time,  and  who  paid  the  household  expenses  until 
1896,  and  she  was  not  responsible  for  his  debts,  that  she  had 
no  separate  estate  and  did  not  unite  in  any  written  obligation 
with  her  husband  to  pay  the  debt. 

The  sole  question  then  is,  can  the  defendant,  a  marriedl 
woman,  assuming  the  plaintiff's  theory  of  the  case  to  be  cor- 
rect, be  held  liable  in  this  action.  Manifestly,  she  would 
not  be  liable  if  it  was  her  husband's  debt,  because  the  alleged 
promise  to  pay  the  debt  was  not  in  writing  as  required  by 
the  Statute  of  Frauds,  and  such  a  promise  would  be  void  and 
imenforceable. 

It  is  very  clear  that  prior  to  the  Act  of  1898,  Chapter 
457,  the  contracts  of  married  women,  in  this  State,  were 
void  at  law  and  in  equity,  except  in  those  instances  where 
her  common  law  powers  of  contracting  were  changed  and  en- 
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larged  by  statute.  Art.  46,  Code  Pvhlic  Oenerai  Laws,  Vol. 
2,  page  1274. 

There  is  nothing  in  this  case  to  take  it  out  of  the  common 
law  rule  relating  to  the  disabilities  of  a  feme  covert,  or  to 
bring  it  within  any  of  the  existing  statutory  exceptions  or 
modifications  prior  to  the  Act  of  1898,  Chapter  457.  Act  of 
1882,  Chap.  265  (Earnings);  Act  of  1892,  Chap.  590 
(Boarding  House  Keeper)  ;  Poffenberger  v.  Poffenberger, 
72  Md.  321 ;  Wolf  v.  Baureiss,  72  Md.  478;  Wolf  v.  Frank, 
92  Md.  142. 

But  by  section  5,  Chapter  457  of  the  Acts  of  1898,  a  com- 
plete change  was  effected  in  the  law  as  to  the  liability  and 
the  capacity  to  contract,  of  married  women,  in  this  State. 
This  section  (5)  provides,  that  married  women  shall  have 
j)ower  to  engage  in  any  business  and  to  contract,  whether  en- 
gaged in  business  or  not,  and  to  sue  upon  their  contracts  *  *  * 
as  fully  as  if  they  were  unmarried;  contracts  may  also  be 
made  with  them  and  they  may  also  be  sued'  separately,  upon 
their  contracts,  whether  made  before  or  during  marriage,  as 
fully  as  if  they  were  a  feme  sole,  etc.,  etc.  And  by  section 
20,  of  the  same  Act  it  is  provided  that,  nothing  shall  be  con- 
strued to  relieve  the  husband  from  liability  for  the  debts, 
contracts  or  engagements  which  the  wife  may  incur  or  enter 
into  upon  the  credit  of  her  husband  or  as  his  agent,  or  for 
necessaries  for  herself  or  for  his  or  their  children,  but  as  to 
all  such  cases  his  liability  shall  be  and  continue,  as  at  com- 
mon law. 

Now,  it  api)ears  from  the  undisputed  evidence  that  all  of 
the  goods  and  merchandise,  claimed  in  this  suit,  were  sold 
before  the  Act  of  1898  was  effective,  and  when  the  defend- 
ant was  under  the  disability  of  coverture,  her  legal  status, 
at  that  date. 

So  conceding  without  deciding  for  the  purposes  of  the 
case  that  she  contracted  the  debt  at  the  time  alleged  and  testi- 
fied to  by  the  plaintiff,  she  clearly  would  not  be  liable  on  the 
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contract,  and  the  defense  of  coverture  becomes  a  good  bar 
and  answer  to  the  suit. 

But  it  is  insisted,  upon  the  part  of  the  appellant,  that 
since  the  Act  of  1898,  which  removed  the  wife's  disability, 
the  defendant  admitted  the  debt,  and  promised  to  pay  it,  as 
set  out  in  the  account  stated  and  as  stated  in  the  declaration. 
Now  assuming  that  the  evidence  was  legally  sufficient  to  sus- 
tain this  contention,  although  it  is  absolutely  denied  by  the 
appellee,  we  are  brought  to  the  question,  was  there  such  a 
valid  and  sufficient  legal  consideration  to  support  this  prom- 
ise as  to  permit  a  recovery  against  her  in  this  case.  In 
other  words,  was  there  a  sufficient  legal  consideration  to  sup- 
port the  express  promise  to  pay  which  the  defendant  is  al- 
leged to  have  made  after  her  disabilities  were  removed,  and 
to  be  enforced  against  her. 

In  IngersoU  v.  Martin,  58  Md.  G7,  this  Court  said:  It 
may  be  conceded  that  there  was  a  moral  obligation  to  pay 
the  debt  in  full,  notwithstanding  the  technical  release,  and 
yet  a  mere  moral  obligation  simply  would  not  be  sufficient 
legal  foundation  for  the  promise.  The  general  statement, 
used  by  Lord  Mansfield,  in  IlawVes  v.  Saunders,  Cowper, 
289,  said  Judoe  Alvey,  is  now  understood,  both  in  Eng- 
land and  in  this  State,  as  being  so  restricted  as  not  to  apply 
or  extend  to  that  class  of  cases  which  arise  out  of  the  moral 
dtities  or  affections  alone.  There  must  be  something  to  sup- 
port an  express  promise  to  pay.  EllicoU  v.  Peterson,  4  Md. 
492;  State,  use  of  Gott,  v.  Barnard,  44  Md.  341;  Yates  v. 
Ilollingsworth,  5  H.  &  J.  216;  Eastwood  v.  Kenyon,  11  Ad. 
&  El.  438. 

In  the  case  of  Linz  v.  Schuck,  lOG  Md.  230  (a  recent 
case),  Chief  Judge  Boyd,  in  a  very  clear  and  forcible  opin- 
ion after  reviewing  the  previous  cases  upon  this  subject,  at 
some  length,  said,  the  rule  as  announced,  in  IngersoU  v. 
Martin,  must  be  accepted  as  the  law  of  this  State  on  that 
subject.  The  decisions  of  State  v.  Reigart,  1  Gill,  1 ;  Drury 
V.  Briscoe,  42  Md.  154  and  Robinson  v.  Tlurst,  78  Md.  69, 
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were  considered,  and  in  so  far  as  the  statements  in  those  cases 
conflicted  with  Ingersoll  v.  Martin,  mpra,  were  ovpmiled 
and  the  doctrine  asserted  in  Ingersoll  v.  Martin,  supra,  was 
aflirmed. 

We  are  of  opinion,  after  a  careful  consideration  of  the 
authorities,  that  the  promise  to  pay  the  debt  in  this  case  is 
not  supported  by  a  sufiicient  legal  consideration  to  make  it 
binding  on  the  wife. 

It  is  well  settled  by  all  the  well-considered  cases  that  the 
contracts  of  a  married  woman,  being  void,  cannot  be  revived 
in  this  way.  Whatever  may  be  the  decisions  elsewhere,  and 
there  are  undoubtedly  conflicting  opinions,  we  cannot  give 
our  assent  to  the  appellant's  contention  in  this  case.  The 
subject  is  discussed  in  6th  Vol.  of  A.  and  E.  E.  of  Law, 
page  681,  and  the  authorities  are  there  collected  and  cited. 
The  distinction  between  contracts  that  are  void  and  those  that 
are  \oidable  is  discussed,  and  it  is  there  said,  supported  by 
a  number  of  citations:  "Where,  however,  the  original  con- 
tract is  absolutely  void,  as  for  instance  a  debt  contracted  by 
a  married  woman,  there  is  no  such  legal  foimdation  for  the 
moral  obligation  as  will  support  her  promise  to  pay  the  debt 
after  her  diseoverture." 

In  Waihins  v.  Halstead,  2  Sandford  CN,  Y.)  311,  where 
jToods  were  sold  to  a  married  woman  during  coverture  and  a 
promise  made  by  her  after  a  divorce  to  pay  for  them,  it  was 
hold  the  promise  was  not  supported  by  a  proper  considera- 
tion, and  was  void.  The  Court  said:  "In  a  note  to  Wennnll 
V.  Adney  (2  Bos.  k  Pul.  252)  the  rule  as  to  what  precedent 
consideration  will  support  an  express  promise  \%  laid  down 
with  a  precision  and  accuracy  that  have  commended  it  to 
repeated  judicial  approbation.  It  is  there  said  that  an  ex- 
press promise  can  only  revive  a  precedent  good  consideration 
which  might  have  been  enforced  at  law  through  the  medium  of 
an  implied  promise,  had  it  not  been  suspended  by  some  nof^i- 
tive  rule  of  law;  but  can  give  no  original  risrht  of  action,  if 
the  obligation  on  which  it  is  founded  never  could  have  been 
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(uforced  at  law,  though  not  barred  by  any  legal  maxim  or 
statute  provision.  This  rule  was  approved  by  Justice  Spbn- 
cKK  in  Smith  v.  Ward,  13  John.  257;  by  Bbonson,  J.,  in 
Eyie  V.  Judson,  24  Wend.  97,  and  by  Lord  Denman,  in 
Eastwood  V.  Kenyon,  11  Adol.  &  Ellis,  438.  Tested  by  this 
rule,  this  promise  must  surely  fail.  The  precedent  oonsidera- 
tiow  relied  upon  never  could  have  been  enforced  through  the 
medium  of  an  implied  promise,  because,  first,  the  wife  was 
ini^apable  at  the  origin  of  the  consideration  of  making  a 
valid  promise;  and,  second,  the  goods  in  contemplation  of 
law  were  sold  on  the  credit  of  another  (her  husband).  The 
original  promise,  whether  express  or  implied,  on  the  sale  of 
the  goods,  when  the  defendant  was  under  coverture,  was  alto- 
gether void." 

Tn  Valentine  v.  Bell,  66  Vermont,  280,  the  Court  said: 
'*But  the  plaintiff  claims  that  he  can  recover  on  defendant's 
pi*oiiiise  made  since  the  passage  of  the  Act  that  she  would 
]>ay  for  kee[>ing  the  child  while  she  was  covert  of  Minor  and 
while  she  was  sole.  But  as  the  promise  made  while  she  was 
covert  of  ^Minor  was  void,  both  at  law  and  in  equity,  it  consti- 
tutes no  c(msideratioii  for  the  subse<juent  promise  to  perforin 
it  It  amounts  to  no  more  than  this,  that,  being  liable,  she 
]»romised  to  pay.  Such  a  promise  without  more  is  null  and 
affords  no  ground  for  an  action.  It  left  the  debt  and  the 
]>arties  as  thev  were  before."  Tlayward  v.  Barher,  52  Vt. 
420. 

Ill  the  ease  of  Little  field  v.  Sliee,  2  B.  and  Ad.  811,  where 
the  plaintiff  furnished  goods  to  the  defendant  while  she  was  a 
fr})tr  covert,  living  apart  from  her  husband,  and  after  his 
death  she  promised  to  pay  for  them,  it  was  held  that,  as  the 
price  of  the  goods  originally  constituted  a  d(»bt  from  the 
husband,  and  not  from  the  defendant,  there  was  not  a  sufR- 
oiditly  ])reee<U'nt  legal  obligation  to  constitute  the  defendant's 
moral  obligation  a  sufficient  consideration.  Waters  v.  Bean, 
15  Ga.  358. 
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The  case  of  Lee  v.  Muggeridge,  5  Taunt.  36,  relied  upon  l>y 
the  appellant  to  sustain  a  contrary  doctiine,  was  vigorously 
condemned  in  Wathins  v.  TJalstead,  supra,  and  in  Dixie  v. 
Worthy,  11  Tpper  Canada  Queen's  Bench,  338,  it  was  said  it 
had  been  in  tffeet  overruled. 

The  cases  of  promises  to  pay  debts  barred  by  limitations, 
debts  discharged  by  the  operation  of  the  bankrupt  law,   a 
debt  contracted  by  an  infant  and  the  like  are  voidable  ocn 
tracts  and  rest  upon  a  different  rule  and  principle,  and  need 
not  l)e  considered  by  us.     Webster  v.  LeCompte,  74  Md.  250. 

It  follows  from  what  we  have  said  that  the  judcmient  must 
be  affirmed. 

There  was  no  error  in  rejecting  the  plaintiff's  prayers,  and 
the  <lefendant's  prayer  withdrawing  the  case  from  the  jury 
and  directing  a  verdict  for  the  defendant  was  properly 
gi'anted.  In  this  view  of  the  case,  it  is  not  necessary  for  us 
to  discuss  th"  other  questions  presented  on  the  record  in  dis- 
posing of  the  case. 

Judgment  afirmed,  irith  costs. 


EDWARD  HETXZ  vs.  THE  BALTIMORE  AND  OHIO 
RAILROAD  COMPANY. 

hifiirtf  at  Railway  Crossinfj — Question  of  Plaintiff's  Contrihu- 
tory  Negligence  for  the  Jury. 

Plaintiff,  a  man  in  full  possession  of  his  senses,  driving  on  a 
dark  night  in  an  open  wagon,  going  northwardly  on  a  sub- 
Jirban  stn^'t,  approached  a  railway  crossing.  The  tracks 
crossed  the  street  at  right  angles.  On  the  east  side  of  the 
street  Ave  re  some  small  houses,  the  nearest  of  which  was  thirty- 
five  feet  from  the  track.  Some  cars  were  standing  on  a  sid- 
ing betwee.i  that  house  and  the  tracks;  the  distance  between 
the  siding  and  the  track  being  about  ten  feet.     To  a  person 
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coming  to  the  crossing  from  the  south,  as  the  plaintiff  did,  the 
view  of  the  tracks  to  th«^  east  was  shut  out  for  one  hundred 
feet  hy  these  obstructions.  A  cluster  of  electric  lights  on  a 
trolley  pole  near  by  and  an  oil  lamp  in  a  shop  window  across 
the  street  shed  a  dim  light  at  the  place.  When  plaintiff 
reached  the  house  on  his  right  nearest  to  the  track,  he  stopped 
and  looked  in  both  directions,  and  did  so  again  when  he  got 
in  front  of  the  cars  standing  on  the  side  track.  !N'ot  hearing 
or  seeing  anything,  he  started  across  the  track,  when  his 
wagon  was  struck  by  the  tender  of  a  locomotive  running 
backwards.  There  were  no  lights  on  the  engine  or  tender, 
and  no  whistle  was  blown  or  bell  sounded  at  the  time  of 
crossing.  In  an  action  to  recover  damages  for  the  injury  so 
r^ccasioned,  held,  that  since  this  evidence  on  the  part  of  the 
plaintiff  shows  that  he  did  stop,  look  and  listen,  as  he  was 
bound  to  do  under  the  dangerous  condition  then  existing  at 
the  crossing,  he  was  not  guilty  of  contributory  negligence  in 
that  respect,  nor  can  such  negligence  bo  imputed  to  him  as 
matter  of  law  because  he  did  not  see  or  hear  the  approaching 
engine,  since  the  darkness  of  the  night,  the  absence  of  lights 
on  the  engine,  the  failure  to  ring  the  bell  and  the  obstructions 
near  the  track  rendered  it  possible  that,  although  plaintiff 
stopped  and  looked,  he  did  not  see  or  hear,  and  that  conse- 
quently the  question  of  plaintiff's  contributory  negligence 
should  have  been  submitted  to  the  jury. 
In  an  action  to  recover  damages  for  an  injury  caused  by  the 
defendant's  negligence,  the  case  should  not  be  withdrawn  from 
the  jury  on  the  ground  that  the  plaintiff  was  himself  guilty 
of  negligence  directly  contributing  to  the  injury,  unless  there 
be  clear  and  uncontradicted  evidence  that  the  plaintiff  was 
(Tuilty  of  8i>me  distinct  act  or  omission  which  was  obviously 
negligent. 

Decided  June  2Srd,  WIO. 

Appeal  from  the  Baltimore  City  Court  (Elliott,  J.). 

The   cause   was    argued    before    Boyd,    C.    J.,    Briscoe, 
Pkarck.  BrKKE,  Thomas  and  Trnkr,  J  J. 


Digitized  by 


Google 


584  HEINZ  vs.  BALTO.  k  OHIO  R  CO. 

Opinion  of  the  Court  [liy> 

\Vm.  H.  Lawrence,  for  the  appellant. 
Duncan  K.  Brent  and  Allen  8.  Bowie,  for  the  appellee. 

Bi'RKE,  J.,  delivered  the  opinion  of  the  Court. 

Edward  Heinz,  the  appellant  on  this  record,  sued  the  Balti- 
more and  Ohio  Railroad  Company  to  recover  damages  for 
pers<jnal  injuries,  &c.,  sustained  by  him  and  which  he  alleged 
were  caused  by  the  negligence  of  the  defendant  corporation. 
The  injuries  were  received  at  the  point  where  the  defend- 
ant's road  crosses  First  avenue  in  Anne  Arundel  Count}. 
This  avenue  is  a  public  highway.  It  is  a  much  used  thor- 
oughfare, and  is  about  forty  feet  wide.  It  runs  north  and 
soi:th,  and  on  the  east  side  thereof  are  located  double  tracks 
of  the  line  of  cars  of  the  United  Electric  Railways  Company 
running  from  Curtis  Bay  to  Baltimore  City.  The  defend- 
ant's road  leads  from  Curtis  Bay  to  Camden  Station,  and 
crosses  First  avenue  practically  at  right  angles. 

The  plaintiff  was  struck  at  this  crossing  on  the  night  of 
February  11th,  1904,  by  a  tender  of  the  defendant's  com- 
pany attached  to  one  of  its  locomotives,  and,  according  to  the 
evidence  produced  by  him,  was  severely  injured.  The  tender 
and  locomotive  were  running  west  from  Curtis  Bay.  At 
the  conclusion  of  the  plaintiff's  case  the  trial  Court,  at  the 
instance  of  the  defendant,  instructed  the  jury  that  by  the 
undisputed  evidence  in  the  case  the  plaintiff's  negligence 
directly  contributed  to  the  happening  of  the  accident,  and, 
therefore,  he  was  not  entitled  to  recover.  In  obedience  to 
this  instruction  the  jury  rendered  a  verdict  in  favor  of  the 
defendant,  and  from  the  judgment  thereon  entered  the  plain- 
tiff has  brought  this  appeal. 

Was  the  trial  Court  right  in  deciding  that,  as  matter  of 
law,  the  plaintiff  was  guilty  of  contributory  negligence? 
This  is  the  only  question  in  the  case,  and  its  determination 
involves  a  careful  examination  of  all  the  facts  and  circum- 
stances which  may  reflect  light  upon  it. 
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In  dealing  with  that  question  the  Court  must  assume  the 
truth  of  all  the  evidence  offered  by  the  plaintiff,  and  he  is 
also  entitled  to  the  benefit  of  all  legitimate  inferences  de- 
ducible  therefrom.  It  is  important  to  understand  the  exact 
conditions  at  the  place  of  the  accident,  the  surrounding  cir- 
cumstances, the  character  of  the  night,  and  the  conduct  of 
the  plaintiff  as  he  approached  and  attempted  to  cross  the 
tracks  of  the  defendant. 

On  the  east  side  of  First  avenue  near  the  crossing  there 
are  a  number  of  small  brick  houses.  The  nearest  one  of  these 
is  about  thirty-five  feet  from  the  railroad  track.  Between 
this  house  and  the  track  there  is  a  railroad  siding  beginning 
at  some  point  on  the  track  east  of  the  crossing  and  running 
up  to  First  avenue,  at  which  point  the  distance  between  the 
railroad  track  and  the  siding  is  only  about  ten  feet.  On  the 
night  of  the  accident  there  were  some  cars  on  this  siding,  one 
of  which  was  pushed  out  some  little  distance  in  the  public 
highway.  How  many  cars  were  on  the  crossing  does  not 
certainly  appear.  The  plaintiff  at  first  spoke  of  box  cars 
being  on  this  siding;  but  afterwards  said  that  he  could  not 
tell  whether  there  was  more  than  one  box  car  there.  The 
witness  Ward  said  there  were  box  cars  on  the  siding,  and 
that  one  of  these  cars  projected  beyond  the  house  line  three 
or  four  feet,  and  that  persons  using  the  walk  that  night  "had 
to  go  around  a  little  ways  to  get  around  the  end  of  that  ear. 
further  than  usual."  The  box  cars,  he  thought,  were  twelve 
feet  high  and  thirty-two  or  thirty-four  feet  long, 

Ernest  R.  Kruse  testified  that  there  were  two  box  cars 
and  a  gondola  on  the  siding  that  night,  and  that  the  box 
cars  were  nearest  the  highway.  Reinhardt  said  there  were 
three  box  cars  on  siding  and  two  flat  cars  attached  on  the 
far  end.  If  this  evidence  be  true,  the  view  of  the  main  track 
for  about  one  hundred  feet  was  completely  shut  out  from  one 
approaching  the  crossing  from  the  south,  and  this  obstnic- 
tion  was  not  over  ten  feet  from  the  track.    From  the  nearest 
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house  on  the  east  side  of  the  avenue  to  the  box  cars  the  dis- 
tance was  not  over  twenty  feet. 

On  the  west  side  of  the  avenue  north  of  the  crossing  there 
is  a  row  of  houses.  The  nearest  of  these  houses  was  Me- 
(Vackin's  grooerj'  store,  located  on  the  northwest  comer  about 
twenty  feet  from  the  railroad  track.  There  are  some  houses 
on  the  east  fide  north  of  the  crossing,  but  these  are  not  so 
near  the  railroad  as  those  on  the  west.  It  was  a  dark  night. 
There  were  three  electric  lights  on  the  west  side  of  First 
avenue  attached  to  a  trolley  pole  of  the  United  Electric  Rail- 
ways Company,  and  two  signal  lights  to  guide  the  motormen 
of  that  company.  There  was  also  a  coal  oil  lamp  burning 
in  McCrackin's  store,  which  threw  some  little  light  about  the 
crossing.  One  of  the  witnesses  testified  that  there  was  prac- 
tically no  light  on  the  crossing  that  night,  and  all  the  evi- 
deree  is  to  the  effect  that  the  crossing  was  very  dimly  lighted. 
There  is  abundant  evidence  in  the  record  from  which  the  jury 
could  have  found  that  there  were  no  lights  on  the  engine,  or 
tender,  and  that  no  whistle  was  blown  or  bell  sounded.  There 
is  nothing  in  the  evidence  to  show  the  size  of  the  tender  or 
of  the  locomotive,  or  the  rate  of  speed  at  which  they  were 
runuing.  There  is  evidence  that  when  there  are  cars  on  the 
siding  one  cannot  see  the  tracks  of  the  defendant  company 
as  he  a])proaches  the  crossing  after  passing  the  last  house  on 
th(  east  side  of  the  avenue,  because,  as  the  witness  Ward 
testified,  "there  is  an  embankment  down  that  track ;  there 
is  a  cut  there,  and  it  is  a  deep  cut ;  and  if  you  put  rae  a  foot 
from  that  house  and  put  cars  on  that  track  I  cannot  see  noth- 
ing down  that  track."  Such  being  the  situation  which  con- 
fronted the  plaintiff  as  he  approached  the  crossing,  we  will 
next  examine  the  testimony  as  to  how  the  accident  occurred. 

The  plaintiff  appears  to  have  been  an  active  business 
man.  He  was  forty-three  years  old,  and  was  healthy,  strong 
and  in  the  full  possession  of  all  his  faculties.  For  tAventy- 
five  years  he  had  been  engaged  in  the  butchering  and  live 
stock  bnsines?5.     He  had  a  stall  in  the  Hanover  Market,  two 
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stalls  in  the  Cross  Street  Market,  and  did  a  wholesale  busi- 
ness from  his  slaughter  house.  On  the  afternoon  of  Febru- 
ary 11th,  1904,  he  left  his  home  and  drove  to  Curtis  Bay, 
and  after  transacting  some  business  there  and  in  the  imme- 
diate vicinity,  he  started  on  his  return  to  the  city.  He  was 
riding  in  a  backboard,  but  the  top  was  not  up.  He  described 
the  mare  he  was  driving  as  a  "trotting  mare;  she  could  go 
along  at  a  pretty  good  gait;  she  was  never  used  for  speed 
purposes;  shy  was  well  broke;  she  was  family  broke;  she 
was  a  mare  that  my  wife  had  driven  and  my  children ;  she 
is  a  good,  sound,  safe  mare,  and  is  able  to  do  bettor  than 
four  rainutee;  she  is  not  afraid  of  anything;  she  is  a  maro 
that  was  quiot.^^ 

He  described  the  accident  as  follows:  "I  drove  down  to 
some  houses,  and  after  I  passed  them,  I  stopped  and  looked 
in  both  directions ;  as  I  drove  past  the  house,  I  stopped  and 
looked  both  ways,  and  I  did  not  see  anything  approachinof. 
I  continued  on  a  little  further,  and  I  got  about  in  front  of 
the  cars  that  were  on  the  side  track,  and  I  stopped  again 
either  in  front  of  them,  or  before  I  got  in  front  of  them,  one 
or  the  other.  I  listened  again,  and  saw  nothing  in  sight  at 
all  and  heard  nothng.  So  I  continued  on,  and  as  T  started 
across  the  track  there  was  something  dark  coming  towards 
me.  and  as  it  did  I  jerked  my  horse  with  my  left  hand  in 
order  to  try  to  get  away  from  it,  and  at  the  time  it  came  out 
like  a  flash,  and  I  think  it  struck  my  first  wheel,  and  as  it 
struck  the  front  wheel  it  broke  the  vehicle  down  and  threw 
me  up  against  the  engine  and  hit  me  here  on  the  head,  and  «!=? 
it  did  it  carried  me  off,  and  where  I  landed  I  do  not  "know." 
Further  testifying,  he  said:  "I  cannot  tell  whether  there 
was  more  than  one  box  car  on  this  siding  at  the  time  of  the 
accident.  As  I  looked  down  the  other  way  to  get  a  view  of 
the  track  beyond  that  switch  and  along  that  to  see  if  any- 
thing was  coming  towards  the  road,  and  I  looked  from  there 
over  to  the  other  side  to  see  if  there  was  anything  coming 
from  the  other  direction,  from   across  the  bridge  from  the 
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river  from  the  west  side,  and  therefore  I  did  not  pay  any 
attention  to  the  cars  that  were  on  this  track,  with  the  excejv 
tion  of  this  one  that  extended  out  to  the  front;  I  had  to  get 
up  to  that  when  I  stopped  to  listen.  I  beard  no  bell  of  any 
description;  no  whistle  of  any  kind;  no  alarm  of  any  kind. 
This  happened  on  a  very  dark  night,  and  there  was  no  light 
scarcely;  there  was  only  a  small  cluster  of  electric  lights; 
there  was  no  light  except  a  cluster  on  an  electric  pole  on  the 
electric  railway  line,  and  these  lights  were  very  dim;  there 
wag  a  store  there  that  throws  a  reflection  across  the  road." 

Joseph  T.  Ward  testified  that  he  saw  the  plaintiff  imme- 
diately before  the  accident,  and  that  he  was  driving  down  the 
road  "in  a  little  dog  trot,"  and  that  "right  above  the  corner 
of  the  house,  just  at  the  edge  of  the  house  (meaning  the  last 
house  in  the  block  south  of  the  crossing)  Heinz  checked  up, 
people  generally  do  along  there;  then  he  got  down  by  the 
opposite  car,  and  I  saw  him  stop  a  second  time;  and  then  T 
tuniod,  and  then  I  heard  this  crash.  I  saw  him  make  two 
stops,  and  T  did  not  follow  him  with  my  eyes  any  more." 

(^arrie  Thomas  testified  that  she  saw  "Mr.  Heinz  coming 
down  the  road,  and  he  stopped  at  the  corner  house  where  the 
brick  houses  are,  and  he  rode  down  further,  and  he  stopped 
at  the  track,  and  as  he  was  crossing  the  track  the  engine 
came  up  and  hit  him."  No  witness  saw  the  locomotive  and 
tei.dor  before  it  reached  the  crossing  except  Kruse,  and  ho  i?» 
the  only  one  who  said  he  heard  any  noise  of  its  approach. 
H(  was  standing  on  the  steps  of  the  fifth  house  north  of  the 
eiossing,  and  saw  the  engine  and  tender  coming  down  the 
track.  How  near  to  the  crossing  they  were  at  that  time  he 
did  not  say ;  but  the  evidence  and  surrounding  circumstances 
show  that  they  must  have  been  close  to  it.  He  described  the 
noise  made  by  tlie  approaching  engine  and  tender  "as  a  rum- 
bling noise." 

The  question  of  the  plaintiff's  contributory  negligence 
upon  the  facts  disclosed  by  the  record  should  have  been  sub- 
mitted to  the  jury.     Tn  no  case  ought  the  Court  to  take  the 
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question  of  negligence  from  the  jury,  unless  the  conduct  of 
the  plaintiff  relied  on  as  amounting  in  law  to  contributory 
n^Hgence  is  established  by  clear  and  rincontradided  evi- 
dence. The  act  relied  on  to  establish,  as  a  matter  of  law, 
the  existence  of  contributory  negligence  must  be  distinct, 
prominent,  and  decisive  and  one  about  which  ordinary  minds 
would  not  differ  in  declaring  it  to  be  negligent.  Where  the 
nature  and  attribute  of  an  act  relied  on  to  show  negligence 
contributing  to  an  injury  can  only  be  determined  correctly  by 
considering  all  the  attending  and  surrounding  circumstances 
of  the  transaction,  it  falls  within  the  province  of  the  jury  to 
pass  upon  and  characterize  it,  and  it  is  not  for  the  Court  to 
determine  its  quality  as  matter  of  law.  McMahon  v.  North- 
em  Central  Railway  Company,  ;]9  Md.  449;  Cooke  v.  Trac- 
tion Company,  80  Md.  558;  B.  &  0.  li.  R.  Co.  v.  Hendricls, 
104  I^Id.  84.  By  the  settled  law  of  this  State  certain  well 
defined  and  imperative  duties  are  imposed  upon  persons  be- 
fore they  make  the  attempt  to  cross  the  tracks  of  a  railroad 
company.  They  are  bound  under  all  circumstances  to  look 
and  listen  for  approaching  trains,  and  if  the  crossing  is  one 
of  more  than  ordinary  danger  and  the  view  of  the  tracks  is 
obstructed  at  or  near  the  place  of  crossing  it  is  the  duty  of 
the  traveler  to  stop,  look  and  listen  before  he  attempts  to 
cross,  and  if  a  person  neglects  these  necessary  precautions, 
and  in  consequence  of  such  neglect  is  injured  by  the  colli- 
sion with  a  passing  train  he  will  be  held  to  have  contributed 
by  his  own  negligence  to  the  occurrence  of  the  accident,  and 
will  not  be  allowed  to  recover  for  any  injury  he  may  have 
sustained.  Manfuso  v.  Westeiyi-  Maryland  R.  R.  Co,,  102 
Md.  216,  and  cases  there  cited. 

Negligence  is  the  failure  to  do  what  a  person  of  ordinary 
prudence  would  have  done  under  the  circumstances  of  the 
situation,  or  doing  what  such  a  person  under  such  circum- 
stances would  not  have  done.  Apart  from  the  situation  and 
the  surrounding  circumstances  no  act  or  omission  can  be  pro- 
nounced negligent.     The  situation  and  all  its  surrounding 
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conditions  in  which  one  acts  must  necessarily  be  considered 
before  negligence  vel  non  can  be  predicated  of  his  act  or  omis- 
sion. The  standard  of  duty  by  which  acts  or  omissions  are 
measured  is  the  care  and  caution  of  the  average  prudent 
man,  and  he  who  is  to  judge  must  place  himself  as  near  as 
may  be  in  the  position  of  him  whose  conduct  is  under  consid- 
eration. The  degree  of  care  and  caution,  which  one  is  re- 
quired to  observe,  must  of  necessity  vary  with  the  act  to  be 
done,  or  with  the  different  conditions,  or  changing  circum- 
stances of  the  particular  situation.  But  no  matter  what  the 
situation  is  the  care  and  caution  of  the  prudent  man  is  the 
accustomed  and  proper  measure  of  duty,  and  the  (^ourt,  will 
not,  excej)t  in  rare  cases,  deny  to  the  plaintiff  the  right  to 
have  the  question  of  his  failure  of  duty  passe<l  upon  by  the 
jury.     Geiselman  v.  Schmidt,  106  Md.  584. 

The  evidence  shows  and  the  prayer  concedes  the  defend- 
ant's negligence.  It  is  also  shown  that  the  plaintiff  stoi)|>ed, 
looked,  and  listened  before  he  made  the  attempt  to  cross,  as 
he  was  bound  to  do  under  the  dangerous  conditions  existing 
at  the  crossing  that  night.  He  stopped,  looked  and  listened 
twice,  and  the  last  stop  made  by  him  was  very  near  the 
track.  Assuming  the  testimony  on  this  point  to  be  true, 
there  was  no  failure  of  duty  in  this  respect.  Nor  can  it  be 
said  that  he  was  guilty,  as  matter  of  law,  of  contributory  neg- 
ligence because  he  did  not  see  or  hear  the  approaching  tender 
and  engine  under  the  conditions  and  circumstances  con- 
fronting him.  His  not  seeing  or  hearing  them  approaching, 
even  though  he  did  look  and  listen,  is  quite  different 
from  not  seeing  or  hearing  them  by  reason  of  his  failure  to 
stop,  look  and  listen.  In  the  latter  instance  his  failure  to 
see  them  would  have  resulted  from  his  omission  to  do  that 
which  it  was  his  plain  duty  to  do,  viz,  to  stop,  look  and 
listen;  whereas,  in  the  first  instance,  his  failure  to  see  or 
hear  might  have  resulted  from  one  or  more  of  many  causes 
which  invovled  no  negligence  on  his  part  whatever.  Cooke 
V.  TraHion  Company,  supra. 
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There  are  conditions  in  which  the  law  will  not  credit  the 
testimony  ( f  one  who  says  he  looked  and  listened,  and  did 
not  see  or  hear;  but  this  is  confined  to  conditions  where  in 
the  nature  of  things  he  must  have  seen  or  heard  if  he  had 
looked  or  listened.  The  case  of  the  Annapolis,  etc,  R,  R,  Co. 
V.  Hicko.r,  104  Md.  059,  is  a  good  illustrative  case  on  this 
point ;  but  that  case  cannot  be  applied  here,  because  the  facts 
of  the  two  cases  differ  widely.  There  the  accident  happened 
in  broad  day  light,  and  the  deceased  was  well  acquainted 
with  the  crossing  and  of  the  time  of  the  passing  trains.  As 
that  case  was  strongly  relied  upon  by  the  appellee  to  support 
the  ruling  of  the  trial  Court,  we  will  quote  from  the  opinion 
of  JuDGK  Boyd  the  circumstances  under  which  the  accident 
happened:  "Mr.  Hickox's  residence  was  seven  or  eight  him- 
dred  feet  from  the  railroad  and  he  was  familiar  with  the 
running  of  the  trains  on  it.  His  farm  was  about  two  miles 
from  Annapolis  and  he  had  driven  his  son-in-law  there,  and 
had  gone  after  him  in  the  evening,  nearly  every  day  of  three 
months  before  the  accident.  With  the  exception  of  a  short 
time,  he  had  lived  on  that  farm  for  a  number  of  years.  He 
was  injured  on  December  30th,  1904,  and  died  in  a  short 
time.  He  was  driving  from  Annapolis  when  the  accident 
occurred  and  was  struck  by  a  regular  passenger  train  which 
let  there  8.43  A.  W.  His  son-in-law  testified  that  he  "was 
killed  about  8.45  in  the  morning"  (referring  doubtless  to  the 
time  of  the  accident),  and  the  evidence  of  the  trainmen 
showed  that  it  was  running  on  scheduled  time.  Th(»  cx)unty 
road  runs  close  to  and  parallel  with  the  railroad  near  Camp 
Parole,  and  is  about  thirty-five  or  forty  feet  from  it  where 
the  private  road,  leading  from  the  Hickox  place,  leaves  it. 
The  only  witness  to  the  accident,  excepting  the  engineer, 
was  a  colored  girl  named  Lulu  Queen  who  was  going  from 
Mr.  Hickox's  place  in  the  direction  of  the  railroad.  She 
testified  that  "just  as  he  left  the  countv  road  he  stopped  and 
looked  out — ^looked  up  and  down^' — on  cross-examination  she 
said  "just  as  he  turned  in,  he  stopped,  looked  and  lij^tened.'^ 
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When  aaked  whether  he  did  so  when  he  got  to  the  track  she 
said  **iio,  sir,  he  didn't  do  it  when  he  got  to  the  track,''  and 
repeated  several  times  that  it  was  **at  the  instant"  he  turned 
jn  the  road  he  stopped  and  looked.     The  engineer  said  **the 
first  1  .*aw  was  a  team  coming  across  with  a  horse,  and  I 
looked  around  and  saw  the  horse  galloping  across  the  tra<i. 
I  reached  in  and  grabl>ed  the  air,  but  it  struck  the  buggy 
between  the  two  wheels."  He  also  testified  that  it  was  about 
fifteen  or  twenty  yards  away  when  he  first  saw  the  horse  and 
that  he  did  everything  he  could  to  avoid  the  accident.    From 
the  point  where  Mr.  Hickox  turned  into  the  private  road 
he  could  ordinarily  have  seen  down  the  railroad  some  dis- 
tance in  the  direction  of  Annapolis,  but  the  plaintiflF's  evi- 
dence was  to  the  effect  that  there  was  a  number  of  crossties 
piled  between  the  county  road  and  railroad,  which  obstructed 
his  view.     After  passing  the  crossties,  and  before  getting  on 
the  railroad,  he  could  have  seen  at  least   as  far  as  Camp 
Parole  Station,  which  was  variously  stated  by  the  witnesses 
to  be  two  or  three  hundred  yards,  but  the  superintendent  of 
the  company  testified  that  it  was  ten  hundred   and  eighty 
feet  from  the  station  to  the  private  crossing,  by  actual  meas- 
urement." 

It  was  in  reference  to  this  state  of  facts  that  the  Court 
said :  "If  he  could  see  dovim  the  track  from  the  point  where 
he  'stopped,  looked  and  listened,'  and  did  not  see  or  hear  the 
train,  it  must  have  been  because  there  was  no  train  clo>e 
enough  to  be  seen  or  heard,  and  if  by  reason  of  the  obstruc- 
tion of  the  crossties  he  could  not  see  down  the  track,  he  was 
required  to  exericse  care  when  he  got  near  the  track,  where 
he  could  see  and  certainly  could  have  heard  the  train  com- 
ing, if  he  was  listening.  For  it  is  no  excuse  for  one  not  t^ 
stop,  look  and  listen  when  he  is  near  the  track  because  he 
did  so  further  away,  at  a  point  where  he  could  not  see,  if  he 
looked,  and  according  to  the  plaintiffs'  contention  could  not 
hear,  if  he  listened.  If  his  view  was  obstructed,  and  the 
sound  interfered  with,  it  made  it  all  the  more  important  for 
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him  to  stop  again.  There  was  no  difficulty  in  seeing  down 
the  road  to  Camp  Parole  station,  after  he  reached  a  point 
about  fifteen  feet  from  the  track.  The  witnesses  differ  some- 
what as  to  that  distance,  between  the  track  and  the  pile  of 
crossties,  but  the  lowest  put  it  at  ten  or  twelve  feet,  and  one 
as  high  as  twenty-five  feet.  Lulu  Queen,  the  witness  to  the 
accident,  said  the  crossties  were  five  or  six  yards  from  the 
track.  Even  if  they  were  only  ten  or  twelve  feet  away,  if 
up  to  that  point  they  obstructed  the  view  from  the  private 
road,  it  was  the  duty  of  the  deceased  to  again  stop,  look  and 
listen  for  the  train,  which  he  had  reason  to  expect." 

The  case  now  before  us  in  many  of  its  main  features  is 
very  much  like  the  case  of  the  Baltimore  &  Ohio  R.  R.  Co, 
V.  HendricTcs,  104  Md.  76,  where  it  appears  that  Hendricks, 
a  motorman  of  the  United  Electric  Railways  Company,  was 
kille<l  at  night  whilst  in  the  act  of  running  his  car  across  the 
track  of  the  railroad  at  Ridgely  street  in  the  City  of  Balti- 
more. The  electric  car  was  struck  by  an  engine  of  the  rail- 
road company,  and  Hendricks  was  so  seriously  injured  that 
he  died  in  a  few  days.  An  application  was  made  by  the 
company  to  take  the  case  from  the  jury  upon  the  ground  that 
the  deceased  was  guilty  of  contributory  negligence  in  not 
seeing  or  hearing  the  approaching  engine.  This  prayer  was 
refused  by  the  trial  Court  and  its  ruling  was  affirmed  on  the 
appeal.  In  discussing  the  prayer,  the  following  language  of 
Judge  McSherry  is  strikingly  applicable  to  the  case  at  bar : 
"It  will  not  do,  in  circumstances  of  this  case,  to  say  that  if 
the  conductor  and  motorman  did  not  see  or  hear  the  ap- 
proaching engine  it  must  have  been  because  they  did  not  use 
their  senses  (ReideVs  Case,  87  Md.  159),  since  the  physical 
conditions  which  existed — such  as  the  absence  of  a  head 
light,  the  failure  to  ring  the  bell,  the  sharp  cun^e  in  the 
track,  the  situation  of  the  watch  box  and  the  speed  of  the 
engine  which  covered  a  space  of  ninety  feet  in  less  than  eight 
seconds — rendered  it  not  only  possible  but  highly  proba- 
ble that  the  conductor  did  not  see  or  hear  an  approaching 
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engine  when  he  looked  up  and  down  the  railroad  track,  and 
that  the  motorman  did  not  see  or  hear  it  when  he  started  his 
car  forward.  There  is  a  broad  difference  between  not  seeing 
an  object  because  one  does  not  look,  and  not  seeing  it  though 
one  does  look.  In  the  first  instance  a  failure  to  look,  when 
the  duty  to  look  is  imperative  is  an  act  of  n^ligenoe ;  where- 
as in  the  other  instance  the  failure  to  see  when  one  does  look 
may  be  due  to  other  causes  than  carelessness;  and  hence  to 
ascribe  such  last-named  failure  to  the  n^ligence  of  the  per- 
son not  seeing  would  be  to  assume  as  proved  the  very  thing 
to  be  proved,  notwithstanding  the  coincident  circumstances 
rebutted  or  tended  to  rebut  the  assumption.  When  one 
says  he  looked  and  did  not  see  an  object,  which,  if  he  had 
looked  he,  in  the  nature  of  things,  must  have  seen,  he  can- 
not be  credited  if  he  says  he  did  not  see  the  object;  but  that 
conclusion  cannot  be  adopted  or  applied  when  by  reason  of 
the  surrounding  conditions  it  was  possible  for  him  to  look 
and  still  not  see  it.  Such  conditions  existed  on  the  occasion 
of  the  accident,  according  to  the  testimony  adduced  in  behalf 
of  the  plaintiff,  and  especially  as  concerned  the  motorman 
whose  situation  east  of  the  watchbox  prevented  him  from 
seeing  more  than  seventy-five  feet  of  the  railroad  tracks  to 
the  west  of  him — the  direction  from  which  the  engine  came." 
As  the  evidence  does  not  show  the  plaintiff  to  have  been 
guilty,  as  matter  of  law,  of  contributory  negligence,  the 
judgment  will  be  reversed  and  a  new  trial  awarded. 

Judgment  reversed  with  costs  and  a  new 
trial  awarded. 
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CATHERINE  RIHE  kt  al.  rs,  CHRISTIAN  RITHE. 

Convcyanrxi  of  Property  on  Parol  Trust — Enfcrcement  of 
Trufit  Against  Volunteer — Multifariousness, 

Wi-en  an  absolute  transfer  cf  property  is  made  to  a  person  upon 
the  faith  of  his  promise  to  do  certain  things,  or  to  hold  the 
property  for  the  benefit  of  the  grantor,  a  valid  trust  is  thereby 
created.  This  trust  is  also  enforceable  against  a  third  party 
who  takes  the  property  ty  way  of  gift,  although  ignorant  of 
the  trust. 

A  bill  in  equity  alleging  that  to  one  of  the  defendants  land  was 
granted  upon  a  parol  trus'.  for  the  benefit  of  the  plaintiff,  and 
J^hat  the  property  was  assigned  to  the  other  defendant,  who 
instituted  an  action  of  ejectment  against  the  plaintiff,  and 
asking  that  the  trust  be  declared  and  the  action  of  ejectment 
enjoined,  is  not  multifarious,  since  the  purpose  of  the  bill 
does  not  relate  to  distinct  matters,  and  both  defendants  are 
connected  with  the  transaction  in  question. 

A  husband  conveyed  certain  real  estate  to  a  third  party,  who 
conveyed  the  same  to  the  grantor's  wife.  Both  conveyances, 
although  absolute  in  term^,  were  made  upon  the  parol  under- 
standing and  agreement  that  the  wife  should  hold  the  prop- 
erty for  the  benefit  of  her  husband.  Afterwards  she  left  her 
husband  and  conveyed  the  land  by  voluntary  deed  to  a  person 
who  insttiuted  ejectment  proceedings  against  the  husband, 
who  had  always  remained  in  possession  of  the  land.  Held, 
that  under  these  circumstances,  the  vnie  held  the  title  to  the 
land  in  tru^t  for  her  husband,  and  that  this  trust  is  enforce- 
able against  her  and  her  assignee. 

Beld,  further,  that  under  a  bill  in  equity  to  establish  the  trust 
and  eiijoin  the  prosecution  of  the  action  of  ejectment,  the 
original  grantee  of  the  husband  is  a  proper  party. 

Decided  June  2Srd,  1910, 
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Appeal  from  the  Circuit  Court  of  Balilmore  City  (Nflks. 
J.). 

The  cause  was  argued  before  Boyd.  C.  J.,  Briscoe, 
Peakce.  BiKKE.  Thomas  and  Frneb,  JJ. 

David  Ash  (with  whom  was  Wm.  H,  Lawrence  on  the 
brief),  for  the  api)ellants. 

William  B.  Smith,  for  the  appellee. 

liKiscoE,  .1.,  delivered  the  opinion  of  the  Court. 

This  ease  is  presented  on  an  appeal  from  an  order  of  the 
("•Ireuit  Court  of  Baltimore  City,  dated  the  7th  day  of 
March,  1J)10,  overruling  a  demurrer,  with  leave  to  the  de- 
fendant.^  to  ])lead  to  the  amended  bill  of  complaint  filed  by 
the  i)laintiff  against  the  defendants. 

The  questions,  then,  for  our  consideration  are  presented 
by  a  demurrer  to  a  bill  in  equity,  and  the  facts  well  pleaded 
of  the  bill  being  admitted  by  the  demurrer,  are  to  be  treated 
as  true  for  the  purposes  of  the  case. 

The  prayer  of  the  bill  is: 

First.  That  the  defendant,  John  E.  Smith,  be  enjoined 
from  further  pi'oeeeding  with  an  ejectment  proceeding  now 
pending  before  Robei't  C.  Rhodes,  a  Justice  of  the  Peace. 
and  also  be  enjoined  from  instituting  any  other  proceedings. 

Second.  That  the  deed  from  the  plaintiff's  wife  to  the 
dctendant  Smith  may  be  declared  null  and  void,  and  the 
same  vacated  and  set  aside. 

Third.  That  the  defendant,  Catherine  Ruhe,  the  wife,  be 
enjoined  from  assigning  and  transferring  the  property  men- 
tioned in  these  proceedings. 

Fourth.  That  a  decree  be  passed  declaring  the  property 
mentioned  in  these  proceedings  shall  be  held  by  Catherine 
Ruhe  subject  to  a  resulting  trust  in  favor  of  and  for  the 
benefit  of  the  plaintiff. 
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Fifth.  And  for  other  and  further  relief  as  the  nature  of 
the  case  may  require. 

The  bill  avei"s  that  on  July  11,  1871,  the  plaintiff  mar- 
ried the  defendant,  Catherine  Ruhe,  and  that  soon  there- 
after, with  his  earnings  and  savings,  he  purchased  certain 
leasehold  property  situate  on  the  east  side  of  Montford 
avenue  in  the  City  of  Baltimore  and  known  as  613  South 
Montford  avenue,  subject  to  an  annual  ground  rent  of  $13.. 
and  the  property  was  subsequently  conveyed  to  him  by  deed 
dated  October  llth,  1876,  from  one  John  Heimer,  and 
i-ocorded  among  the  Land  Records  of  Baltimore  City. 

It  also  avers  that  about  two  years  thereafter  the  plaintiff 
and  his  wif(^,  considering  the  advisability  of  preserving  a 
home  ill  their  old  age  for  each  other  and  for  their  children, 
mutually  agreed  that  the  title  to  the  property  should  be 
placed  in  the  name  of  his  wife,  and  that  she  should  hold  the 
property  for  the  benefit  of  the  plaintiff;  that  in  pursuance 
of  this  understanding  and  agreement  had  with  his  wife,  and 
with  that  end  in  view,  the  plaintiff  on  the  14th  of  Octol>er, 
1878,  assigned  the  property  unto  one  Wilhelm  Heslcer,  a 
brother  of  his  wife  without  any  pecimiary  consideration  (al- 
though the  deed  sets  forth  a  consideration  of  $525  "I,  as 
will  appear  by  a  certified  copy  of  the  deed  set  out  in  the 
record. 

It  further  charges  that  in  consideration  of  this  agreement 
and  understanding,  Wilhelm  Hesker  did,  four  years  later, 
to  wit,  on  the  25th  day  of  July,  1882,  assign  and  transfer 
this  pro]>orty  to  the  plaintiff's  wife,  without  any  pecuniary 
consideration  Calthough  the  deed  sets  forth  a  consideration 
of  $525.). 

The  bill  then  alleges  that  the  plaintiff,  his  wife  and  chil- 
dren, in  pnrsuanee  of  this  understanding  and  agreement  so. 
had,  have  always  quietly  and  harmoniously  occupied  and 
peacefully  enjoyed  the  ])ossession  of  the  property  as  their 
home  up  to  about  Janunrv  Ifitb    IDOo.  when  the  plaintiff's 
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wife,  without  any  just  or  reasonable  cause,  left  him  and  the 
home  he  had  provided  for  her  and  family. 

The  bill  also  alleges  that  in  pursuance  of  the  understand- 
ing and  agre«;ment  at  the  time  of  the  assignments  of  the  prop- 
erty from  him  to  Hesker  and  from  Hesker  to  his  wife,  the 
plaintiff  has  ever  since  and  is  now  in  possession  of  the  prop- 
erty, but  that  since  the  separation  the  defendants,  Catherine 
Ruhe  and  John  E.  Smith,  knowingly,  fraudulently  and  in 
deliberate  violation  of  the  agreement  and  understanding, 
have  connived  to  harass  the  plaintiff  in  the  quiet  and  peace- 
ful possession  of  the  dwelling,  and  with  the  evident  intention 
and  purpose  of  dispossessing  him  thereof,  the  defendant^ 
Catherine  Rnhe,  did  on  the  24th  day  of  July,  1908,  for  a 
false  and  pretended  consideration  of  $5.  transfer  and  assign 
unto  the  d(»fendant  Smith  the  property  in  dispute,  which 
deed  was  recorded  on  the  15th  day  of  Septemebr,  1908. 
among  the  Land  Records  of  Baltimore  City. 

Tt  further  charges  that  the  defendant  Smith,  in  pursuance 
of  the  Rchemo  entered  into  between  him  and  his  wife  to  dis- 
p'.tssess  him  from  his  home  and  dwelling,  did  on  the  5th  day 
of  December,  1908,  after  acquiring  title  to  the  property, 
institute  before  one  Robert  C.  Rhodes,  a  Justice  of  the  Peace 
of  Baltimore  City,  ejectment  proceedings,  requiring  the  plain- 
tiff to  show  cause  on  or  before  the  16th  day  of  September, 
1 908,  why  ho  should  not  be  dispossessed  of  the  property,  the 
copy  of  the  summons  in  the  ejectment  proceedings  being  filed 
in  these  proceedings. 

The  bill  iiien  alleges  that  the  plaintiff  has  no  adequate 
remedy  at  law  as  against  these  defendants,  and  will  suffer 
an  irreparable  injury  unless  the  relief  asked  for  is  granted. 

Tt  appears  that  on  the  27th  of  January,  1910,  the  appel- 
lants demurred  to  this  bill  and  assigned  the  following  rea- 
sons therefor: 

First.  That  the  plaintiff  has  not  stated  in  his  bill  such  a 
cause  as  entitles  him  to  any  relief  in  equity  against  these 
defendants  or  either  of  them. 
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Second.  That  it  appears  by  the  plaintiff's  bill  that  there 
is  no  privity  between  the  plaintiff  and  the  defendants,  or 
either  of  them,  to  enable  the  plaintiff  to  call  upon  the  de- 
fendants, or  either  of  them,  for  specific  performance  of  the 
alleged  agreement,  or  for  any  other  relief  in  the  premises. 

Third.  That  it  appears  by  said  amended  bill  of  complaint 
that  said  bill  is  exhibited  against  Catherine  Ruhe  and  John 
E.  Smith  for  several  and  distinct  matters  and  causes,  in 
many  whereof,  as  appears  by  the  amended  bill,  these  defend- 
ants, or  either  of  them,  are  in  no  way  interested  or  con- 
eemed,  and  that  the  bill  is  multifarious. 

There  can  be  no  doubt,  it  seems  to  us,  that  a  Court  of 
Equity  has  jurisdiction  to  grant  the  relief  the  plaintiff  seeks 
upon  the  allegations  of  the  bill,  if  they  can  be  sustained  by 
the  necessary  proof  required  in  such  cases. 

We  find  no  merit  in  the  appellants'  contention  that  the 
bill  is  multifarious.  While  there  is  no  fixed  rule  applicable 
universally  to  determine  what  constitutes  multifariousness, 
yet  upon  the  authorities  it  is  held  the  test  must  be  applied 
to  the  facts  of  each  particular  case  in  the  light  of  the  general 
principles  regulating  singleness  in  pleading  which  forbids  the 
blending  in  the  same  suit  entirely  distinct  and  separate  mat- 
ters relating  to  different  parties.  Whitman  v.  United  Surety 
Co.,  110  Md.  4^8;  Brmvn  v.  Guarantee  Co.,  128  U.  S.  410. 

Tn  this  case  there  is  no  misjoinder  of  defendants  or  mis- 
joinder of  subject-matter.  The  object  and  purpose  of  the 
suit  is  single,  the  subject-matter  is  the  same,  and  all  the  par- 
ties appear  to  have  an  interest  in  the  matter  in  suit  and  are 
connected  therewith.  To  support  the  objection  of  multifa- 
riousness because  the  bill  contains  different  causes  of  suit 
ac:ainst  the  same  person  or  persons  two  things  must  concur: 
first,  the  grounds  of  suit  must  be  different;  second,  each 
ground  must  be  sufficient  as  stated  to  sustain  a  bill.  Brian 
v.  Thomas,  63  Md.  40.");  Trego  v.  SHnner,  42  Md.  432; 
Fiery  v.  Ewmerf,  36  Md.  464. 
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In  Wales  v.  Neivbold,  9  Mich.  45,  the  Court  said:  "When 
a  bill  is  multifarious  it  is  for  the  reasons  either  because  of  a 
misjoinder  of  parties  complainants  or  defendants,  or  a  mis- 
joinder of  distinct  and  separate  matters  of  equitable  cogni- 
zance between  the  same  parties  of  so  dissimilar  a  character 
as  to  render  it  imfit  that  they  should  be  litigated  in  the 
same  suit." 

Jfo  such  objection  as  was  pointed  out  in  the  cited  cases  can 
be  held  to  api>ly  to  this  case.  As  was  said  in  Cheto  v.  Glenn, 
82  Md.  370,  each  case  must  be  governed  by  its  own  circum- 
stances, and  as  they  are  very  diversified,  the  Court  must 
exercise  a  sound  discretion  on  the  subject. 

The  first  f«nd  second  grounds  of  demurrer  will  be  consid- 
er! d  together,  and  they  practically  present  the  controlling 
question  in  the  case,  and  that  is,  has  the  plaintiff  stated  in 
his  bill  such  a  case  as  entitles  him  to  the  relief  he  seeks  in 
Equity? 

One  of  the  reliefs  sought  by  the  fourth  prayer  of  the  bill 
is  to  the  effect  that  a  decree  may  be  passed  declaring  that  the 
property  in  controversy  shall  be  held  by  Catherine  Ruhe.  the 
wife,  subject  to  a  resulting  trust  in  favor  of  and  for  the  bene- 
fit of  the  husband,  the  plaintiff  here;  and  this  brings  us  to 
the  real  and  important  inquiry  in  the  case,  whether  the 
averments  in  the  bill  clearly  and  sufficiently  set  forth  such 
facts  from  which  the  law  will  create  a  trust  in  favor  of  the 
husband  as  will  be  enforced  in  a  Court  of  Equity. 

Tt  will  not  be  necessary  to  enter  upon  a  discussion  of  the 
law  relating  to  the  various  kinds  of  trusts  because  the  legal 
]»ro]>o8itions  applicable  to  a  case  of  this  character  have  been 
announced  and  recognized  by  the  authorities  in  this  State. and 
elsewhere. 

In  Ponieroy's  Equity  Jurisprudence,  Vol.  3,  sec.  1009,  it 
is  said :  "No  particular  technical  words  need  be  used  to  ere- 
ate  a  trust,  even  the  words  ^trust  or  tnistee'  are  not  essen- 
tial ;  any  other  words  which  unequivocally  show  an  inteu' 
tion  that  the  legal  estate  was  vested  in  one  person,  but  to  be 
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held  in  some  manner  or  for  some  person  on  behalf  of  an- 
other, if  certain  as  to  all  other  requisites,  are  sufficient." 

In  Casually  Insurance  Company's  Case,  82  Md.  560,  this 
Court  said,  in  determining  whether  or  not  a  trust  has  been 
created:  "Courts  will  not  take  into  consideration  the  situa- 
tion and  relations  of  the  parties,  the  character  of  the  prop- 
erty and  the  purpose  which  the  settlor  had  in  view  in  mak- 
ing the  declaration.  No  technical  terms  or  expressions  are 
needed.  It  is  sufficient  if  the  language  used  shows  that  the 
settlor  intended  to  create  a  trust  and  clearly  points  out  the 
property,  the  beneficiary  and  the  disposition  to  be  made  of 
the  property.    27  A.  and  E,  Ency.  of  Law,  26." 

In  Coyne  v.  Supreme  Conclave,  106  Md.  57,  it  was  held 
there  is  also  a  class  of  trusts  which  arise  ex  nialeficio,  and 
Equity,  in  order  to  reach  the  possessor  of  what  in  conscience 
belongs  to  another,  turns  him  into  a  trustee.  And  Judge 
BrRKE^  in  delivering  the  opinion  of  the  Court,  cited  the  fol- 
lowing section  of  Story's  Equity  Jurisprudence,  sec  781,  in 
illustration  of  this  class  of  trusts:  "Thus  if  a  man  in  confi- 
dence of  the  parol  promise  of  another  to  perform  an  in- 
tended act,  should  omit  to  make  certain  provisions,  gifts  or 
arrangements  by  will  or  othenrise,  such  a  promise  would  be 
specifically  enforced  in  Equity,  although  founded  on  a  parol 
declaration  creating  a  trust  contrary  to  the  Statute  of 
Frauds,  for  it  would  be  a  fraud  upon  all  parties  to  permit 
him  to  derive  a  benefit  from  his  own  breach  of  duty  and  obli- 
gation."   Smithsonian  Institute  v.  Meech,  169  T^  S.  390. 

It  is  also  settled  that  property  obtained  by  one  through 
the  fraudulent  practices  of  a  third  person  will  be  held  under 
a  constructive  trust  for  the  person  defrauded,  though  the 
person  receiving  the  benefit  is  innocent  of  collusion.  If  such 
person  accepts  the  property  he  adopts  the  means  by  which  it 
was  procured,  or,  as  Lord  Chief  Justice  Wilmot  said: 
"Let  the  hand  receiving  the  gift  be  ever  so  chaste,  yet  if  it 
comes  throuirh  a  ])olluted  channel,  the  obligation  of  restitu- 
tion will  follow  it."     1  Perry  on  Trvstfi,  sec.  211. 
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While  the  allegations  of  this  bill  may  not  be  sufficient  to 
create  a  resulting  trust,  as  urged  by  the  appellee,  there  can 
be  no  doubt  that  they  are  sufficiently  certain  and  definite  to 
gratify  the  requirements  of  law  as  to  the  creation  of  a 
valid  trust  that  will  be  enforced  by  a  Court  of  Equity. 

^Nor  can  there  be  any  question,  it  seems  to  us,  if  the  facts 
as  alleged  by  the  bill  are  established  by  the  strictness  of 
proof  required  in  such  cases,  such  a  trust  arises  in  favor  of 
the  plaintiff  as  a  Court  of  Equity  will  grant  equitable  relief 
by  holding  the  grantee  as  trustee.  A.  &  E,  E.  of  Law.  sec. 
1143. 

It  will  be  observed  we  are  not  here  dealing  with  the  suffi- 
ciency of  proof  upon  bill,  answer  and  testimony  to  create  a 
trust,  but  simply  to  determine  whether  the  averments  of  the 
bill  as  conceiioil  by  the  demurrer  are  sufficiently  clear  and 
definite  in  statement  to  set  up  a  trust  for  the  benefit  of  the 
husband  if  sustained  by  the  proper  proof. 

It  is  clear,  we  think,  that  a  trust  of  the  character  we  have 
noted  may  be  established  between  husband  and  wife,  but  it 
is  incumbent  on  the  one  who  claims  the  existence  of  such  a 
trust  to  establish  it  by  dear  and  positive  proof  as  required 
in  such  cases. 

So,  without  stopping  to  review  the  averments  of  the  bill, 
which  have  l)een  clearly  stated  in  the  previous  part  of  this 
opinion,  we  think  the  essential  facts  are  sufficiently  alleged 
therein  to  sustain  a  bill  to  create  a  trust  in  favor  of  the 
plaintiff,  and  if  they  can  be  sustained  by  proof  will  entitle 
him  to  the  relief  he  seeks. 

We  find  nothing  in  the  other  objections  urged  by  the  appel- 
lants to  the  plaintiff's  bill  that  can  avail  them  on  this  appeal 
or  prevail  against  the  relief  sought  by  the  bill,  if  the  appellee 
can  establish  its  aUegations  of  fact  by  the  required  proof. 

We  desire  to  note,  although  the  point  was  not  made  or 
suggested  at  the  hearing,  that  Wilhelm  Hesker,  the  grantee 
in  the  deed  uf  assignment  dated  the  14th  of  October,  1878, 
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is  a  proper  party  to  these  proceedings.  Brian  v.  ThomaSj 
63  Md.  465 ;  Trego  v.  Skinner,  42  Md.  432. 

The  Court  below  can  grant  leave  to  the  plaintiff  to  amend 
the  bill  within  such  time  as  it  may  think  proper  if  it  is 
defined  desirable. 

For  the  reasons  given  the  order  of  Court  overruling  the 
demurrer  will  be  affirmed  and  the  cause  will  be  remanded, 
with  leave  to  the  plaintiff  to  amend,  the  cost  to  abide  the 
suit. 

Order  affirmed,  with  costs. 


WARREN  BROTHERS  COMPANY  vs.  KENDRICK  & 
ROBERTS,  INC.,  et  al. 

Amendment  of  Declaration  and   Voucher  in  Attachment  Not 

Making  Ntw  Cause  of  Action  Not  a  Release  of  Surety  on 

Bond  Dissolving  Attachment — Judgment  on  Appeal. 

The  amendment  of  the  declaration  or  of  the  voucher  in  an  at- 
tachment Huit  does  not  operate  to  discharge  the  surety  on  a 
bond  given  to  dissolve  the  attachment  unless  the  amendment 
brings  in  i  new  cause  of  action  or  imposes  on  the  surety  a 
^'^reater  liability  than  that  assumed  when  he  signed  the  bond. 
An  aniondment  which  corrects  a  misdescription  or  a  formal 
defect  in  the  statement  (A  plaintiff's  claim,  without  altering 
its  nature  or  character,  does  not  affect  the  liability  of  the 
surety. 

Plaintiff  company  agreed  by  contracts  under  seal  to  do  certain 
work  on  a  warehouse  building  being  erected  by  K.  as  con- 
tractor, and  in  addition  thereto  did  other  work  on  the  build- 
ing under  written  orders.  The  work  under  the  sealed  con- 
tracts was  !iot  done  withia  the  time  specified,  but  it  was  after- 
wards accepted  by  K.  and  the  warehouse  owner,  and  thus  the 
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sealed  contracts  were  abandoned  and  the  plaintiff  became  enti- 
tled to  recover  on  an  implied  contract.     Plaintiff  issued  an 
attachment  against  K.   (a  non-resident)  to  recover  the  bal- 
ance duo  for  the  work  done  under  the  original  contracts  and 
Under  the  s|>ecial  order.    This  attachment  was  dissolved  when 
the  defendant  in  this  acti(m  gave  its  bond  as  surety  and  stip- 
ulated to  discharge  any  judgment  that  might  be  recovered 
r^gainst  K.  in  the  attachment  suit.     The  declaration  or  short 
note  in  thjit  suit  was  in  assumpsit  on  the  common  counts, 
and  also  stated  that  the  purpose  of  the  suit  was  to  recover 
$7,157.  owing  from  the  defendant  to  the  plaintiff  for  work 
done  and  materials  furnished  on  a  certain  building  under  an 
order  and  accounts  thereto  annexed  and  on  contracts  and  ac- 
counts also  annexed.     The  voucher  consisted  of  a  statement 
ooTitaining  the  items  of  the  accounts,  the  two  contracts  under 
<5eal  for  part  of  the  work  done,  and  the  order  for  the  extra 
work.     Th?  voucher  allowed  a  credit  for  a  payment  on  ac- 
count, and  also  a  credit  for  thirty  per  cent.,  which  was  to  be 
retained  until  thirty  days  after  final  completion  of  the  build- 
ing.    At   the  trial   of  the  attachment  suit  against  K.,  the 
plaintiff  amended  the  declaration  by  striking  out  the  special 
count,  leaving  only  the  common  counts,  and  by  claiming  dam- 
,^ges  to  the  extent  of  $10,000.  instead  of  the  original  claim 
of  $7,157.,  and  also  amended  the  voucher  by  striking  out  the 
credit  of  thirty  per  cent,  retained  under  the  contract.    Plain- 
tiff recovered  a  judgment  in  that  suit  for  $4,309.,  and  then 
brought  this  action  on  the  bond  given  by  the  defendant,  who 
alleged  that  these  amendments  of  the  declaration  and  voucher 
ao  changed  the  nature  of  the  plaintiff's  claim  as  to  release 
the  surety.      Held,  that  since   the   attachment   suit   was   in 
assumpsit,  the  sealed  contracts  being  merely  filed  as  evidence 
of  the  indebtedness,  and  the  declaration  being  sufficient  to 
support  the  plaintiff's  claim  without  regard  to  the  contracts, 
ihe  amendment  of  the  declaration  which  struck  out  the  spe- 
cial count  on  the  contracts  was  not  a  material  alteration  of 
the  plaintiff's  cliam. 
Held,  further,  that  the  increase  in  the  amount  of  the  plaintiff's 
claim  by  eliminating  from  the  vouchers  the  thirty  per  cent, 
credit  and  claiming  in  the  declaration  $10,000.  damages  in 
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the  place  of  the  specific  statement  of  an  indebtedness  of 
$7,157.,  did  not  discharge  the  surety,  because  no  new  or  dif- 
ferent cau^e  of  action  was  thereby  introduced,  and  no  addi- 
tional liability  was  imposed  on  the  surety,  but  the  judgment 
rendered  in  the  attachment  suit  was  upon  the  identical  cause 
of  action  set  forth  in  the  declaration  and  voucher  as  they 
stood  at  the  time  of  the  delivery  of  the  bond. 
When  an  appeal  from  a  judgment,  where  the  issue  was  deter- 
mined by  the  Court,  the  judgment  is  reversed,  this  Court 
may  enter  such  judgment  as  should  have  been  entered  below. 

Decided  June  22nd,  1910. 

Api)eal  from  the  Superior  (""oiirt  of  Baltimore  City 
(Elliott,  J.). 

The  cause  was  argued  before  Boyd,  C.  J.,  Beiscoe, 
Pkarce,  BiRKE,  Thomas  and  Urner,  J  J. 

Thomas  G,  Hayes,  for  the  appellant. 

Charles  F,  Ilarley,  for  the  appellee;?. 

Urner,  J.,  delivered  the  oi)inion  of  the  Court. 

This  is  a  suit  on  a  bond  given  to  dissolve  an  attachment 
against  a  non-resident  debtor,  and  the  question  is  whether, 
in  the  trial  of  the  short  note  case,  resulting  in  a  judgment 
for  the  attaching  creditor,  there  was  such  a  material  change, 
by  amendment,  of  the  cause  of  action  as  to  release  the  appel- 
lee as  the  surety  on  the  bond. 

The  declaration  in  the  present  action  alleges  in  substncc 
that  the  defendants,  the  principal  and  surety,  executed  the 
bond  in  question  obligating  them  to  pay  to  the  plaintiff,  the 
appellant  here,  the  sum  of  $14,315.06  and  conditioned  for 
the  payment  by  the  principal  of  any  judgment  that  should 
be  recovered  against  it  in  the  attachment  proceeding;  that 
judgment  for  the  sum  of  $4,309.41,  with  interest  and  costs, 
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was  obtained  against  the  principal  in  the  case  in  which  the 
bond  was  filed ;  that  demand  was  repeatedly  made  upon  the 
defendants  without  avail  for  the  payment  of  the  judgment; 
and  that  thereby  a  right  of  action  upon  the  bond  accrued  to 
the  ])laintiflF.  Issue  was  joined  upon  a  plea  and  traverse  of 
nul  tiel  record  and  was  tried  by  the  Court  below  upon  an  in- 
spection of  the  record  to  which  the  pleadings  referred.  The 
question  we  have  already  indicated  was  thus  presented  and 
was  determined  adversely  to  the  plaintiff.  This  finding 
forms  the  subject  of  the  only  bill  of  exceptions  taken  at  the 
trial,  and  the  issue  being  exclusively  for  the  Court  it  is 
properly  before  us  for  review.  Poe's  Practice,  sec.  603 ;  Le 
Strange  v.  Staie,  58  ]\Id.  26;  McKnew  v.  Duvall.  45  Md. 
501. 

It  appears  from  the  record  of  the  attachment  proceedings 
incorporated  in  the  bill  of  exceptions  that  the  appellant  com- 
pany was  a  sub-contractor  for  portions  of  the  construction  of 
a  warehouse  for  Johns  Hopkins  Hospital  in  Baltimore  City, 
and  that  Kendrick  and  Roberts,  a  foreign  corporation,  was 
the  contractor  for  the  entire  building.  While  the  work  to 
be  done  by  the  appellant  was  not  completed  within  the  time 
prescribed  by  the  sub-contracts,  it  was  accepted  by  the  prin- 
cipal contractor  and  the  owner.  The  attachment  suit  was 
brought  to  recover  the  balance  due  the  appellant  for  the 
labor  and  materials  covered  by  its  sub-contracts  and  also  for 
extra  seiTic^  rendered  under  a  special  order.  In  the  affidavit 
upon  which  the  attachment  was  based  an  indebtedness  of 
$7,157.53  was  stated,  and  there  was  a  certification  as  to  the 
production  of  "the  contracts,  order  and  accounts  on  and  by 
which"  the  defendants  were  alleged  to  br>  so  indebted.  The 
short  note  was  in  assumpsit.  It  recited  the  purpose  of  the 
suit  to  be  the  recovery  of  $7,157.53  "due  and  owing  from 
the  defendant  to  the  plaintiff  for  work  and  labor  done  and 
materials  furnished  for  the  defendant  by  the  plaintiff  on  a 
certain  building  constnicted  in  Baltimore  City  and  owned 
by  the  Johns  Hopkins  Hospital,  on  the  order  hereunto  an- 
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nexed  marked  *'A"  and  made  a  part  of  this  declaration  as 
per  accoimts  hereunto  annexed  marked  "C;"  and  for  work 
and  labor  done  and  materials  furnished  for  the  defendant 
by  the  plaintiff  "on  the  same  building"  on  the  contracts 
hereimto  annexed  and  marked  "B"  and  made  a  part  of  this 
declaration  as  per  account  annexed  and  marked  "D."  It 
also  declared  on  the  common  counts. 

The  voucher  consisted  of  a  statement  summarizing  the 
entire  account,  together  with  a  number  of  itemized  bills 
whose  totals  were  included  in  the  summary,  an  order  for  the 
extra  work  and  materials,  and  two  contracts  under  seal  l>e- 
tween  the  plaintiff  company  and  Kendrick  and  Roberts 
imder  which  the  i)rincipal  part  of  the  plaintiff's  work  was 
performed.  It  appears  that  the  amounts  stipulated  by  the 
two  sub-contracts  aggregated  $6,685.00.  This  had  been  re- 
duced to  $4,596.21  by  a  partial  payment,  and  a  further 
credit  was  given  for  thirty  per  cent,  which  was  to  b(»  retained 
under  the  contracts  until  thirty  days  after  the  final  comple- 
tion of  the  building.  The  amount  claimed  for  the  contract 
work  was  thus  reduced  to  $3,217.85,  while  the  bills  for 
extra  labor  and  materials  aggregated  $3,940.18. 

The  attachment  was  laid  in  the  hands  of  the  Johns  Hop- 
kins Hospital  and  others  and  impounded  funds  sufficient  to 
secure  the  appellant's  claim.  It  was  dissolved  and  the  funds 
released  by  virtue  of  the  bond  executed  by  the  appellee  com- 
pany as  surety  for  the  amount  and  ujwn  the  condition  al- 
ready stated. 

The  defendant  filed  the  general  issue  pleas  to  the  declara- 
tion in  the  assumpsit  case  and  also  a  plea  denying  the  plain- 
tiff's incorporation.  Subsequently  the  ])laintiff,  by  leave  of 
Court,  amended  the  declaration  by  substituting  for  it  the 
conmion  counts  alone  with  an  ad  damnum  clause  for  $10,000. 
A  motion  by  the  defendant  to  strike  out  the  amended  declara- 
tion was  overruled,  and  the  case  was  finally  brought  to  issue 
on  the  pleas  of  non  assumpsit  and  nil  debet. 
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During  the  progress  of  the  trial  of  the  assumpsit  case  con- 
nected with  the  attachment  suit,  an  agreement  was  reached 
by  the  parties  that  the  amount  due  the  plaintiff  under  his 
bill  of  particulars  as  originally  filed,  independently  of  the 
final  payment  of  thirty  per  cent,  was  $2,986.29 ;  but  the  right 
of  the  plaintiff  to  recover  any  part  of  this  final  payment  was 
disputed.  The  plaintiff  thereupon,  by  leave  of  the  Court, 
granted  over  the  defendant's  objection,  amended  the  voucher 
by  s^triking  out  the  credit  of  thirty  per  cent,  "retained  as  per 
contract,"  and  proved  that  the  amount  actually  due  on  ac- 
count of  the  final  payment  was  $1,323.12.  A  verdict  was 
8ubse(piently  rendered  and  judgment  entered  in  favor  of 
the  plaintiff  for  $4,309.41,  being  the  aggregate  of  the  amount 
last  shown  to  be  due  and  that  conceded  by  the  defendant. 
This  judgment  was  affirmed  on  appeal  in  Kendrick  and 
lioheris  v.  Warren  Bros,,  110  Md.  47. 

It  is  b(*cause  of  the  amendments  of  the  declaration  and 
voucher  to  which  we  have  referred  that  the  appellee  seeks  to 
be  discharged  from  all  liability  on  the  hom\  which  it  executed 
and  which  accomi)li8hed  the  release  from  the  appellant's  at- 
tachment of  funds  sufficient  to  pay  its  claim  in  full. 

The  app<dlee's  contention,  specifically  stated,  is  that  the 
effect  of  the  amendments  was  to  change  the  nature  of  the 
appellant's  claim  and  enlarge  its  amount, — to  convert  an  ac- 
tion on  contracts  under  seal  into  one  in  implied  assumpsit 
for  a  larger  demand, — and  that  this  constituted  such  a  ma- 
te rial  alteration  of  the  case  upon  which  its  obligation  was 
predicated  a.s  to  release  it  from  responsibility  for  the  judg- 
ment in  which  the  suit  resulted. 

Before  discussing  the  law  applicable  to  the  case  it  is  desir- 
able to  determine  just  to  what  extent  the  cause  of  action  in 
the  attachuK  nt  suit  was  altered  by  the  amendments  in  quesr 
tion. 

In  Kendiich  and  RobeHs  v.  Warren  Bros.,  supra,  it  was 
exi)rc8sly  decided  that  the  suit  connected  with  the  attach- 
nunt  was  in  assumpsit  and  not  on  the  sealed  contracts  and 
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the  action  of  the  lower  Court  in  permitting  an  amendment 
of  the  voucher  by  striking  out  the  thirty  per  cent,  credit  and 
the  introduction  of  evidence  to  show  the  amounts  due  for 
work  performed  and  accepted  as  represented  by  that  credit 
was  sustained.  It  was  held  that  the  action  was  properly  in 
assumpsit,  the  work  covenanted  to  be  done  not  having  been 
finished  within  the  specified  time,  but  the  defendant  having 
permitted  it  to  be  completed  and  having  accepted  its  bene- 
fits, thereby  impliedly  agreeing  to  pay  what  the  labor  and 
materials  were  reasonably  worth.  It  is  true  that  this  deci- 
sion dealt  with  the  case  after  the  amendment  which  reduced 
the  short  note  to  the  common  counts  only  was  made,  but  it 
is  clear  that  the  same  observations  would  apply  to  the  decla- 
ration in  its  original  form.  The  only  ground  for  the  sug- 
gestion that  the  suit  was  then  based  on  the  contracts  under 
seal  is  the  fact  that  they  were  annexed  to  the  declaration 
and  made  a  part  of  it  by  reference.  It  is  apparent,  however, 
that  the  suit  was  brought  not  for  a  breach  of  any  of  the  con- 
tracts contained  in  the  sealed  instruments  but  for  the  value 
of  work  done  and  materials  furnished  partly  on  a  special 
order  and  partly  on  the  contracts.  The  declaration  when 
first  filed  contained  the  common  coimts,  and  the  special 
order  for  the  extra  work  to  which  it  refers  was  not  under 
seal.  To  this  extent  the  suit  was  unquestionably  in  as- 
sumpsit, and  the  short  note  was  broad  enough  to  support  the 
whole  of  the  plaintiff's  claim  regardless  of  the  allusion  to  the 
contracts.  Under  these  circumstances  we  are  not  willing  to 
rule  that  an  amendment  which  left  intact  a  feature  of  the 
declaration  which  was  sufficient  to  sustain  the  original  cause 
of  action  constituted  a  material  alteration  of  the  suit  for  the 
purposes  of  this  case. 

The  short  note  as  amended,  however,  contained  a  claim 
for  $10,000  as  damages  in  lieu  of  the  specific  statement  in 
the  first  instance  of  an  indebtedness  of  $7,157.53.  It  is  in- 
sisted that  this  was  such  a  substantial  increase  of  the  claim 
with  reference  to  which  the  indemnity  bond  was  filed  as  to 
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discharge  the  surety.  The  elimination  of  the  thirty  per  cent, 
credit,  by  the  amendment  of  the  voucher,  also  had  the  effect 
of  enlarging  the  claim  in  suit.  In  these  two  respects,  there- 
fore, the  proceeding  to  which  the  bond  related  was  undoubt- 
edly modified,  and  we  have  only  to  determine  whether  the 
changes  were  sufficient  as  a  matter  of  law  to  release  the  ap- 
pellee as  surety  from  liability. 

The  general  rule,  as  stated  in  Doran  v.  Cohen,  147  Mass. 
342,  is  that  "sureties  upon  a  bond  to  dissolve  an  attachment 
are  not  discharged  by  an  amendment  of  the  declaration,  un- 
less its  effect  is  to  let  in  a  new  cause  of  action,  and  thus  to 
impose  upon  them  a  liability  greater  than  that  which  they 
assume  by  signing  the  bond." 

Tn  the  application  of  this  rule  to  a  case  where  the  ad  dam- 
num clause  had  been  increased  by  amendment  it  was  said  in 
Townsend  Xational  Bank  v.  Jones,  151  Mass.  454:  "Nor  is 
the  surety  discharged  by  a  mere  change  in  the  ad  damnum 
named  in  th(?  writ.  The  liability  of  the  surety  is  for  the 
penal  sum  in  the  bond,  with  interest  *  *  *  So  long  as  no 
new  cause  of  action  has  been  been  introduced,  his  rights 
liave  not  been  affected  *  *  *  If  a  different  and  additional 
•cause  of  action  had  been  introduced  into  the  plaintiff's  writ, 
whether  the  ad  damnum  had  been  increased  or  not,  the  de- 
fendant would  have  ground  of  objection,  unless  it  could  be 
clearly  shown  that  the  plaintiff  had  recovered  only  on  the 
original  cau.^e  of  action  *  *  *  X'nless  it  is  shown  that  the 
surety  has  been,  or  may  have  been,  injured  by  the  increase 
of  the  ad  damnum,  there  is  m)  reason  why  he  should  be  re- 
leased from  his  responsibility." 

The  same  ])rineiple  was  applied  in  Driscoll  v.  Tlolt,  170 
^fass.  2fi2,  where  the  original  suit  was  brought  to  recover  the 
consideration  of  a  sale  alleged  to  have  been  fraudulent.  The 
consideration  was  stated  in  the  declaration  as  $850.00  in 
money,  while  the  evidence  tended  to  show  that  the  plaintiff 
gave  $815.00  in  money  and  relinquished  a  valid  claim  for 
wages  against   the  vendor  amounting  to  about  $68.00.      A 
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new  count  setting  up  the  claim  for  wages  was  allowed  to  be 
added  to  the  declaration.  It  was  held  that  this  was  embraced 
in  the  original  cause  of  action,  and  the  Court  observed: 
^* There  is  nothing  in  the  case  on  which  the  defense  can  rest 
except  the  fact  that  the  cause  of  action  as  originally  stated 
did  not  show  quite  so  large  a  liability  on  the  part  of  the  de- 
fendant as  that  shown  when  it  was  correctly  stated.  As  we 
have  already  seen,  that  fact  does  not  relieve  the  defendants 
from  liability  for  the  real  cause  of  action  on  which  the  suit 
was  founded,  to  an  amount  not  exceeding  the  penal  sum  in 
the  bond.'' 

In  Morton  w  Shaw,  190  Mass.  554,  it  was  held  ttat  if  the 
eflFect  of  amendments  was  '^merely  to  put  in  proper  form  the 
statement  of  the  cause  of  action  upon  which  the  action  was 
brought,  they  are  binding  upon  the  sureties,  even  though 
they  greatly  change  the  form  of  the  statement  of  the  claim, 
or  greatly  enlarge  the  amount  claimed  according  to  the  lan- 
guage of  the  original  declaration."  The  contract  in  that 
case  upon  which  the  attachment  depended  was  for  the  sale  of 
forty  thousand  sides  of  leather.  It  was  averred  in  the  decla- 
ration as  it  stood  at  the  time  of  the  filing  of  the  dissolution 
bond,  that  the  defendant  delivered  28,538  sides  of  leather  and 
neglected  and  refused  to  deliver  the  remaining  11,462.  The 
plaintiff  was  permitted  to  amend  this  statement  by  alleging, 
as  was  the  real  fact,  that  11,462  sides  had  been  delivered 
and  that  the  breach  of  contract  had  occurred  as  to  the  remain- 
ing 28,538  sides.  "Such  changes,"  said  the  Court,  "do  not 
introduce  a  new  cause  of  action.  They  merely  put  the  plead- 
ings in  form  properly  to  present  to  the  Court  the  original 
cause  of  action  for  which  the  action  was  brought." 

The  effect  of  an  amendment  making  new  parties  upon  the 
liability  of  sureties  in  cases  like  the  present  was  considered. 
by  this  Court  in  Fumess  v.  Reid,  63  ^fd.  1.  There  the  origi- 
nal action  was  in  the  name  of  certain  persons  as  a  partner- 


Digitized  by 


Google 


612  WAKREN  BROS.  v.  KEKDRICK  &  ROBERTS. 

Opinion  of  the  CJourt  [113 

ship  to  recover  freight  claimed  to  be  due  them  as  owners  of 
a  steamship.  At  the  trial,  on  motion  of  the  plaintiffs,  and 
against  the  objection  of  the  defendants,  sixteen  other  persons 
were  made  co-plaintiffs.  The  Court  said:  'The  judgment 
for  the  non-payment  of  which  this  suit  is  brought  is  not  one 
rendered  in  favor  of  the  original  plaintiffs  *  *  *  ^  but  one 
rendered  imdf  r  an  amended  state  of  the  pleadings,  by  which 
all  the  part  owners  of  the  ship  are  made  plaintiffs,  all  of 
whom  had  an  interest  in  the  freight,  to  recover  which  the 
attachment  was  issued  *  *  *  As  the  suit  was  originally 
brought,  the  plaintiffs  *  *  *  could  not  have  recovered  at  all, 
because  it  is  well  settled  that  where  the  contract  is  joint,  either 
by  agreement  or  by  implication,  *  *  *  they  must  sue  to- 
gether." It  was  accordingly  ruled  that  "the  nature  and  char- 
acter of  the  cause  of  action  was  in  itself  changed,"  and  that 
the  sureties  were  consequently  released. 

The  reason  of  the  rule  applied  in  the  varying  circum- 
stances of  the  cases  to  which  we  have  referred  is  perfectly 
obvious  and  just  It  is  that  a  surety  whose  obligation  dis- 
charges from  an  attachment  the  assets  of  the  debtor  upon 
which  the  attaching  creditor  could  securely  rely,  ought  not  to 
be  exempted  from  liability  unless  the  situation  with  refer- 
ence to  which  he  contracted  has  been  essentially  changed 
without  his  consent.  Having  made  himself  responsible  for 
"any  judgment"  recovered  against  his  principal  in  the  attach- 
ment proceeding,  it  would  be  unduly  restricting  his  agree- 
ment to  permit  him  to  plead  successfully  an  amendment  that 
did  not  alter  the  "nature  and  character"  of  the  original  claim. 

In  the  present  case  it  is  perfectly  plain  upon  the  record  in 
the  attachment  suit  that  the  judgment  finally  rendered  was 
upon  the  identical  cause  of  action  set  forth  in  the  short  note 
and  vouchers  as  they  stood  at  the  time  of  the  execution  of  the 
bond.  While  one  credit  was  stricken  out,  others  were  admit- 
ted in  the  course  of  the  trial,  and  the  amount ^of  the  recovery 
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was  considerably  less  than  the  claim  for  which  the  suit  was 
brought.  In  view  of  these  conditions,  we  are  unable  to  see 
any  prejudice  to  the  appellee  that  would  justify  us  in  exoner- 
ating it  from  the  formal  obligation  into  which  it  entered  for 
th3  appellant's  protection. 

The  cases  cited  by  the  appellee  are  not  at  all  in  conflict 
with  the  controlling  principle  of  those  we  have  discussed. 
Special  reliance  was  placed  upon  the  case  of  Prince  v.  Clark, 
127  Mass.  599.  That  case  was  distinguished  in  Morton 
V.  Shaw,  supra,  from  the  decisions  applying  the  doctrine 
ii])on  which  we  are  satisfied  to  rest  our  present  determina- 
tion, and  it  was  held  not  to  affect  the  law  as  stated  in  the 
other  cases  to  which  we  have  referred,  because  "the  amend- 
ment changed  the  cause  of  action  so  as  to  enable  the  plain- 
tiff to  recover  for  that  which  he  did  not  intend  to  include 
when  he  brought  his  action,  but  introduced  later,  through 
the  amendment,  in  order  to  relieve  himself  of  the  conse- 
quences of  a  mistake  in  another  case,  made  after  his  writ 
was  entered." 

Our  conclusion,  therefore,  is  that  the  learned  Court  below 
was  in  error  in  finding  for  the  defendant  upon  the  issue  of 
nid  tiel  record,  and  that  upon  this  issue  the  plaintiff  was  enti- 
tled to  recover  and  to  have  judgment  entered  in  its  favor 
afrainst  the  defendants  for  the  penalty  of  the  bond  to  be 
released  upon  payment  of  the  amount  of  the  judgment  in  the 
short  note  ca^,  with  interest  and  costs.  Code,  Art.  75,  sec. 
P(- :  State  v.  Talder,  41  Md.  236. 

Tn  the  view  we  have  taken  of  the  case  it  will  l)e  unneces- 
sary to  consider  so]>arately  the  action  of  ihe  Court  below  upon 
the  plaintiff's  denmrrer  to  additional  pleas  filed  by  the  de- 
fondant,  relying  more  specifically  than  in  the  first  plea  of 
md  tiel  record  upon  the  alleged  alterations  of  the  cause  of  ac- 
tion in  the  attachment  suit. 

This  being  an  issue  for  the  Court,  we  will,  in  reversing  the 
jihlirment  rendered  below,  enter  judgment  in  accordance  with 
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our  decision.    Poe^s  Practice,  sec.  838 ;  Howard  v.  Carpenter. 
22  ^[(1.  257 ;  State  v.  Tahler,  mpra. 

Judgment  reversed  and  judgment  in  favor 
of  the  appellant  against  the  appellee  for 
the  sum  of  $14,315.06,  with  costs  of  suit 
above  and  below,  to  be  released  upon  the 
payment  of  the  sum  of  $4,875.23  and 
interest  from  the  date  of  this  judgment 
(being  the  sum  of  $4,309.41,  with  inter- 
est thereon  from  April  l^th,  1908),  and 
the  costs  above  and  below  in  the  assump- 
sit action  and  the  present  case. 


IIAKRY  I).  WILLIAR  r.s.  GEORGE  A.  NAGLE  et  al. 

Right  of  Architect  to  Compensation  for  Plans — Change  in 
Plans  Increasing  Cost  of  Building. 

Plaintiffs,  architects,  were  employed  by  the  defendant  to  make 
plans  for  a  building  of  six  stories  to  cost  not  more  than 
$70,000.  After  an  elevation,  floor  and  typical  plans  were 
submitted  lo,  and  accepted  by,  the  defendant,  he  decided  to 
I'rect  an  eight-story  building  to  cost  not  more  than  $90,000. 
Plaintiffs  said  that  such  a  building,  according  to  said  plans, 
could  be  erected  for  that  sum,  and  they  were  employed  to  pre- 
pare the  plans  for  it  upon  that  understanding.  In  an  action  to 
recover  coDijiensation  for  their  services,  plaintiffs'  evidence 
was  to  the  effect  that  while  the  drawings  were  being  made 
defendant  directed  alterations  to  be  made  in  the  original 
]»lans,  such  as  the  addition  of  cafe,  fireproofing  throughout, 
and  the  lx»st  materials  in  construction,  the  original  plans 
not  having  specified  the  materials.  Defendant  alleged  that 
the  plaintiffs  were  directed  to  prepare  a  plan  for  the  eight- 
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story  building  which  was  to  be  of  the  same  general  character 
as  shown  on  the  plan  for  the  six-story  building,  and  that  the 
changes  made  at  defendant's  suggestion  were  acted  on  by  the 
plaintiffs  without  any  warning  that  the  cost  of  the  building 
would  be  thereby  increased,  and  that  his  suggestions  related 
to  matters  of  construction  in  regard  to  which  the  original 
drawings  gave  no  information.  The  plans  as  finally  com- 
pleted provided  for  a  building  which  could  not  have  been 
erected  for  less  than  $125,000.  Held,  that  the  jury  were 
properly  instructed  that  if  the  defendant  employed  the  plain- 
tiffs to  prepare  plans  for  an  eight-story  building  of  the  same 
character  as  those  prepared  for  the  six-story  building,  if  the 
same  could  be  erected  for  $90,000,  and  that  while  the  draw- 
ings were  being  made  the  defendant  ordered  changes  in  the 
construction  to  be  made  which  increased  the  cost  beyond  that 
sum,  then  the  plaintiffs  are  entitled  to  recover,  if  the  build- 
ing could  lave  been  put  up  for  the  sum  of  $90,000  without 
such  changes;  but  if  the  agreement  of  the  parties  was  that 
the  plaintiffs  were  not  to  be  entitled  to  compensation  unless 
the  building  could  be  erected  according  to  their  specifications 
for  $90,000,  then  the  verdict  must  be  for  the  defendant. 

Decided  June  22nd,  1910. 

Appeal  from  the  Superior  Court  of  Baltimore  City  (Stock- 
bridge,  J.). 

The  prayers  referred  to  in  the  opinion  of  the  Court  are 
as  follows: 

Plaintiffs  2nd  Prayer, — If  the  jury  find  the  plaintiffs 
prepared  certain  dosign.s  fur  a  six-story  building  with  the 
iiu(lei*standing  that  they  should  be  employed  by  the  defend- 
ant if  the  designs  so  prei)ared  by  them  werv  accepted;  niul 
the  jury  further  find  that  the  designs  so  prepared  were  ac- 
ce{)table  and  accepted  by  the  defendant;  and  the  jury  further 
find  that  the  designs  made  were  for  a  building  which  could 
have  been  constnicted  at  a  cost  of  from  $60,000  to  $70,000; 
and  the  jury  further  find  that  this  was  the  sum  which  the 
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defc'iulant  advi.-ed  the  plaintiflfs  bo  was  willing  to  expend 
npon  said  six-story  building;  and  the  jury  further  find  that 
the  defendant  then  concluded  to  have  an  eight-story  building 
constructed  and  that  the  plaintiffs  told  him  that  a  building 
of  two  additional  stories  of  the  same  character  of  construc- 
tion as  that  of  this  design  could  be  constructed  and  com- 
pleted for  the  sum  of  $90,000,  and  that  these  plaintiffs  were 
directed  to  proceed  with  the  working  drawings  for  said  build- 
ing, that  while  said  plans  or  working  drawings  were  being 
prepared  the  jury  find  that  from  time  to  time  the  defendant 
suggested  modifications  and  changes  of  materials  and  con- 
struction of  the  building,  whereupon  the  cost  of  the  building 
was  increased  beyond  the  sum  of  $90,000,  the  plaintiffs  are 
entitled  to  recover  if  the  jury  find  that  without  said  changes 
(if  they  find  the  same)  the  building  so  designed  cinild  have 
been  completed  for  the  sum  of  ninety  thousand  dollars. 
(Granted  in  connection  mth  defendant's  2nd,  5th,  6th  and 
8th  prayers,) 

Plaintiff's  ^rd  Prayer, — If  the  jury  find  the  plaintiffs 
are  architects,  and  the  defendant  employed  them  to  prepare 
plans  and  specifications  for  a  building  to  be  erected  on  the 
corner  of  Charles  and  Read  streets,  owned  in  part  by  the 
defendant,  and  they  further  find  that  the  plaintiffs  did  pre- 
])are  such  plans  and  s|)ecific^tions,  then  the  plaintiffs  are 
entitled  to  recover,  unless  the  jury  find  it  was  understood 
and  agreed  by  the  plaintiffs  that  the  building  to  be  con- 
structed under  their  plans  should  cost  less  than  a  certain 
sum  of  money,  and  the  jury  further  find  that  the  building 
could  not  be  built  or  constructed  for  a  sum  of  money  reason- 
ably approximating  the  amount  so  agreed  upon.  (Granted 
in  connection  with  defendant's  2nd,  5th,  6th  and  8th  pray- 
ers, ) 

Plaintiffs^  Jfih  Prayer, — If  the  jurv'  find  for  the  plain- 
tiffs, then  the  amount  to  which  the  plaintiffs  are  entitled  to 
recover  is  such  amount  as  the  juiy  may  find  that  the  work 
done  by  them  is  reasonably  worth.     (Granted,) 
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Defendant's  2nd  Prayer, — Tf  the  jury  shall  find  from 
the  evidenee  that  there  was  an  understanding  or  agreement 
between  the  plaintiffs  and  the  defendant  that  the  services  for 
which  suit  is  l)rought  should  not  be  paid  for  unless  a  building 
could  be  erected  according  to  the  plans  and  specificaticms  ])re- 
pared  by  the  plaintiffs  for  a  sura  not  exceeding  $00,000  and 
shall  further  find  that  a  building  could  not  be  erected  accord- 
ing to  the  plans  and  specifications  prepared  by  the  plaintiffs 
for  less  than  $125,000,  then  the  verdict  must  be  for  the  de- 
fendant. {Granted  in  connection  with  the  plaintiffs'  pray- 
ers,) 

Defendant's  5th  Prayer, — If  the  jury  shall  believe  from 
the  evidence  that  the  plaintiffs  undertook  to  ])repare  plans 
for  a  building  for  the  defendant  upon  the  condition  that  they 
were  not  to  be  paid  for  their  services  unless  they  could  fur- 
nish plans  which  would  be  satisfactory  to  the  defendant  and 
upon  which  a  building  could  be  erected  at  a  cost  satisfactory 
to  the  defendant,  and  that  in  accordance  with  such  under- 
taking the  plaintiffs  from  time  to  time  submitted  to  the  de- 
fendant various  sketches  or  preliminary  drawings,  none  of 
which  were  accepted  by  the  defendant,  but  that  finally;  on 
ctr  about  the  22nd  day  of  January,  1906,  plans  were  sub- 
mitted and  the  i)laintiffs  represented  to  the  defendant  that 
a  building  could  be  erected  in  accordance  with  such  plans 
for  $83,000  fully  equipped  and  ready  for  occupancy  and 
guaranteed  that  a  building  so  erected  in  accordance  with 
such  plans  would  not  cost  over  $90,000,  and  that  thereupon 
the  defendant  accepted  such  plans  upon  the  condition  that 
a  building  fully  equipped  and  ready  for  occupancy  could  be 
erected  in  accordance  therewith  for  not  over  $90,000  and 
that  the  plaintiffs  then  proceeded  to  prepare  working  draw- 
ings and  specifications  for  such  a  building,  yet  if  the  jury 
shall  further  find  that  a  building  could  not  have  been  erected 
(in  accordance  irith  the  plans  and  specifications  so  prepared) 
for  $90,000,  their  verdict  must  be  for  the  defendant. 
((irantod  as  modified,) 
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Defendant's  6th  Prayer, — If  the  jury  shall  find  from  the 
evidence  that  there  was  a  contract  or  understanding  between 
the  parties,  plaintiflFs  and  defendant,  by  which  the  plaintiflFts 
were  to  make  plans  and  specifications  for  an  apartment  build- 
ing to  be  erected  in  Baltimore  City,  to  cost  not  over  $90,000, 
and  that  the  plaintiffs  prepared  plans  and  specifications,  but 
that'  a  building  in  accordance  with  such  plans  could  not  have 
l>een  erected  for  $90,000,  then  their  verdict  must  be  for  the 
defendant.     {Granted.) 

DrfendanVs  8th  Prayer. — If  the  jury  find  from  the  evi- 
dence that  the  plaintiffs  undertook  to  prepare  plans  and 
specifications  for  a  building  to  be  erected  in  Baltimore  City 
to  cost  not  over  $90,000,  and  that  the  plaintiffs  prepare<l 
plans  and  specifications  for  such  buUding  but  that  a  build- 
ing in  accordance  with  such  plans  could  not  have  been 
erected  for  $90,000  (or  a  sum  reasonably  approximating 
flwt  amount),  then  their  verdict  must  be  for  the  defendant. 
((I ranted  as  modified.) 

The  cause  was  argued  before  Boyd,  C.  J.,  Pkarck, 
BiRKE,  Thomas,  Pattison  and  Urner,  J  J. 

Albert  ('.  Ritchie  and  Stuart  S.  Janney  (with  whom  was 
A  rnistru7ig  Thomas  on  the  brief),  for  the  appellant. 

John  E.  Semnies,  Jr.,  and  IV'm.  Fell  Johnsan,  Jr.,  for 
the  appellees. 

Boyd,  C.  J.,  delivered  the  opinion  of  the  Court. 

This  is  the  second  time  this  case  has  been  before  us,  the 
former  decision  being  reported  in  109  Md.  75.  We  then 
held  that  if  an  architect  is  employed  to  prepare  plans  and 
specifications  for  a  building  which  is  not  to  cost  more  than 
a  specified  amount,  he  is  not  entitled  to  recover  compensa- 
tion for  them  unless  the  building  can  be  constructed,  in  ac- 
cordance with  them,  at  a  cost  which  is  not  greater  than  or 
reasonably  near  that  amount,  and  that  ordinarily  whether  it 
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can  be  so  constructed  is  a  question  for  the  jury.  The  judg- 
ment was  reversed  because  of  eri-or  in  one  of  the  plaintiffs' 
prayers,  and  the  plaintiffs  having  obtained  a  verdict  at  the 
second  trial,  the  defendant  has  again  appealed  to  this  Court. 
The  case  now  presents  questions  not  passed  on  before. 

On  this  appeal  the   argument  has  been  confined   to  the 
plaintiffs'  second  prayer  which  the  appellant  contends  was 
erroneous,  and  that  the  prayers  granted  at  his  instance  did 
not  relieve  it  of  the  objections.     We  will  ask  the  Reporter 
to  include  this  and  the  defendant's  granted  prayers  in  his 
report  of  the  case.     That -prayer  of  the  plaintiffs  does  not 
seem  to  us  to  be  objectionable,  es])ecially  as  it  was  marke<l 
granted  in  connection  with  the  defendant's  ])rayei*s.     The 
theory  of  the  plaintiffs,  as  presented  by  it,  was  that  after 
they  had  prepared  plans  for  a  six-stnry  building  which  would 
not  have  exceeded  the  cost  to  which  they  were  limited  hy  the 
defendant,  and  after  those  plans  were  accepted  by  the  de- 
fendant as  satisfactory,  the  defendant  concluded  to  h^ve  an 
eight-story  building  erected,  and  the  plaintiffs  t(dd  him  that 
such  a  building,  of  the  same  ch  a  meter  of  const  met  ion  as  that 
shown   by  the  designs  for  the  six-story  building,  could  be 
erected  for  $00,000;  that  the  plaintiffs  were  then  directed 
by  the  defendant  to  proceed  with  the  working  drawings  for 
an  eight-story  building  of  that  character,  but  while  the  plans 
and  working  drawings  were  being  prepared  the  defendant 
from  time  to  time  suggested  modifications  and  changes  of 
materials  and  con-^truction  of  the  building  which  increased 
the  cost  beyond  $90,000  and  made  it  substantially  a  buil*l- 
ing  of  different  character,  although  a  building  of  the  char- 
acter originally  designed  by  them  could  have  been  built  for 
that  sum. 

The  prayer  cannot  be  objected  to  on  the  mere  ground  that 
there  was  no  legally  sufficient  evidence  that  there  were  such 
modifications  and  changes  by  the  defendant  as  caused  the 
increased  cost,  because  there  was  no  special  exception  to  it, 
and   hence   such   objection   cannot  be   made   in   this   (%irt, 
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under  our  well-established  jiractiee  and  rules.  ]^ut  if  that 
were  not  so,  there  is  undoubtedly  some  evidence  that  ma- 
terial changes  and  modifications  were  made,  which  did  cause 
the  increased  cost.  Mr.  Nagle,  one  of  the  plaintiffs,  speci- 
fied a  number  of  them — some  of  which  were  on  the  exterior 
of  the  building,  but  more  in  the  interior,  such  as  making 
the  building  fireproof  throughout,  tile  work,  electric  wiring, 
change  of  the  woodwork,  adding  electric  dumbwaiters,  from 
the  basement  to  the  upper  floors  and  costing  $3,400  a  pair, 
a  cafe  and  other  things.  Tt  will  not  do  to  say  that  no  one 
would  erect  a  building  for  such  purposes  ha  this  was  in- 
tended for  without  making  it  fireproof,  without  a  cafe,  etc., 
for  Mr.  Nagle's  testimony  is  to  the  effect  that  it  was  to  be  sci 
constructed,  as  originally  planned.  Moreover,  the  evidence 
shows  that  at  least  one  other  building  of  the  kind  in  Balti- 
more, with  which  the  proposed  one  was  compared,  is  not 
fireproof,  and  the  evidence  does  not  show  that  it  had  a  cafe. 
Nor  is  the  position  of  the  appellant  tenable  that  the  plans 
for  the  first  building  which  were  offered  in  evidence  show 
that  there  wen*  no  detailed  drawings  or  specifications,  and 
hence  it  cannot  be  said  that  changes  and  modifications  were 
made.  That  might  have  been  a  good  argument  before  the 
jury,  but  if  Mr.  Nagle's  testimony  is  to  be  accepted,  as  it 
must  be  in  considering  this  point,  and  the  jury  evidently  be- 
lieved it,  judging  fi^om  the  verdict,  the  parties  understood 
the  character  of  the  building  proposed  to  be  built,  and  the 
I)rayers  submitted  the  question  whether  the  plans  were  ac- 
ceptable and  accepted  by  the  defendant.  If  such  plans  were 
acceptable  and  accepted  for  a  six-story  building,  the  parties 
might  also  have  agreed  that  those  for  the  same  character  of 
construction  could  be  made  for  an  eight-story  building.  It 
may  be  improbable  that  an  oAvner  would  make  such  an  agree- 
ment without  knowing  the  exact  character  of  the  materials 
and  construction  to  be  used,  but  that  was  for  the  jury  to  de- 
cide, and  not  for  us  in  construing  the  prayers.  Mr.  Nagle 
testified  positivelv  that  a  siv-storv  buildinsr  could  have  been 
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built,  according  to  the  plans  furnished  by  them,  for  the  price 
named,  and  also  that  an  eight-story  building  could  have  been 
built  of  the  same  character  for  $90,000.  Xo  question  of 
fraud  or  bad  faith  was  raised  at  the  trial  below,  and  it  can- 
not be  assumed  that  what  Mr.  Nagle  said  as  to  the  cost  of 
the  building  originally  proposed  is  not  true.  It  may  be 
that  such  a  building  as  the  defendont  intended  could  not 
have  been  built  for  the  price  named,  but  if  he  left  the  de- 
tails entirely  to  Nagle,  and  Nagle  was  acting  in  good  faith, 
the  appellant  cannot  now  escape  payment  for  his  services 
because  he  expected  something  different  from  what  N^agle 
understood  and  had  in  view,  unless  the  latter  did  or  said 
something  which  deceived  or  milled  him,  which  was  not 
contended  below,  so  far  as  the  record  shows. 

The  defendant  said  that  Nagle  did  not  tell  him  what 
kind  of  wood  was  to  be  used,  and  that  he  did  not  remember 
that  Nagle  told  him  that  the  six-story  building  was  to  be 
fireproof,  although  he  understood  it  was  to  be.  He  said 
that,  "Mr.  Jfagle  submitted  many  plans,  there  might  have 
been  half  a  dozen,  I  do  not  mean  absolute  plans,  but  rough 
sketches."  On  cross-examination  he  said,  "on  January  23rd, 
Mr.  Nagle  presented  final  blue  prints  showing  an  elevation 
for  the  eight-story  building,  and  stated  that  a  building  of 
that  chacacter  could  be  put  up  for  $83,000  complete,  ready 
for  occupancy,  but  that  it  might  cost  $7,000  more,  and  that 
he  was  then  told  to  go  ahead  and  finish  his  plans."  It  was 
after  that  that  the  changes  were  made  according  to  Nagle, 
although  the  defendant  claims  that  the  changes  which  were 
afterwards  made  were  inconsiderable.  However  imperfect 
the  plans  were,  they  seem  to  have  been  suflScient  to  have 
satisfied  the  appellant  if  the  building  could  be  erected  with- 
in the  cost  named,  and  moreover  some  of  those  which  were 
submitted  had  been  mislaid  before  the  trial  and  henoe  were 
not  in  evidence.  So  without  discussing  that  contention  of 
the  appellant  further,  we  are  of  the  opinion  not  only  that 
the  prayer  cannot  now  be  objected  to  on  the  ground  that 
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there  wei*e  no  modifications  and  changes  of  materials  and 
construction   of  the  bnikling,   which  increased  its  cost  be- 
yond the  sum  named,  but  if  that  were  not  so  we  could  not 
hold  that  there  was  no  evidence  of  such  modifications  and 
changes.     The  fact  that  the  designs  which  were  submitted 
(even  if  those  used  at  the  hearing  were  all,  and  apparently 
they  were  not)  did  not  give  the  details  or  include  working 
drawings  does  not  enable  the  appellant  to  avoid  the  effect  of 
there  being  no   special    exception   to   the   prayer,    for   un- 
doubtedly an  owner  and  an  architect  can  agree  that  plans 
can  be  prepared  for  a  building  described  in  a  general  way 
without  being  altogether  specific  as  to  the  character  of  ma- 
.  terials  and  construction.    Then  if  an  elevation,  floor  plan  and 
**typical"  plan  are  submitted  and  explained  by  the  architect, 
who  is  instructed  to  proceed  with  them  as  acceptable  and  be- 
ing accepted,  he  is  not  required  or  expected  to  provide  for 
the  very  best  material  and  very  best  construction,  unless  i^ 
is   so  understood   between   them.     Of  course  the   architect 
must  act  in  good  faith  and  will  not  be  permitted  to  impose 
on  the  owner.     He  must  provide  for  a  substantial  building 
but  not  necessarily  the  very  best. 

Nor  do  we  think  another  position  taken  by  the  appellant 
can  avail  him.  It  is  that  even  if  it  be  true  that,  after  the 
plans  showing  the  character  of  materials  and  constniction 
had  been  agreed  upon,  the  appellant  suggested  changes  and 
modifications  in  them,  still  the  appellant  was  entitled  to  as- 
sume that  such  as  he  suggested,  and  the  architect  adopted, 
would  not  make  the  cost  of  the  building  exceed  the  price 
agreed  uj>on,  unless  the  architect  notified  him  that  such 
would  be  the  case — '^unless,  perhaps,  the  changes  or  modifi- 
cations are  such  that  any  reasonable  man  must  know  that 
they  will-  increase  the  cast."  The  latter  qualification  of  the 
general  statement  as  thus  made  by  the  appellant  is  very  ap- 
plicable to  this  case,  and  there  can  be  no  doubt  that  when 
the  evidence  is  such  as  there  is  in  this  record  such  qualifica- 
tion must  be  made  to  the  general  rule  contended  for  by  the 
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appellant,  if  that  be  conceded  to  be  a  correct  rule  of  law, 
which  we  need  not  discuss.  If  that  rule  be  adopted  with- 
out a  qualification  of  that  kind,  it  would  work  great  hard- 
ship and  injustice  upon  honest  architects,  and  furnish  dis- 
honest owners  of  properties  means  of  escaping  obligations 
to  pay  for  services  rendered  in  the  preparation  of  plans.  It 
not  infrequently  happens  that  one  contemplating  improve- 
ments, provided  they  can  be  made  for  about  a  certain 
amount,  upon  receiving  plans  and  information  from  an 
architect  which  show  the  character  of  building  that  can  be 
built  for  such  sum,  determines  to  have  them  prepared  for  a 
more  elaborate,  more  substantial  or  more  convenient  build- 
ing, and  then,  when  they  are  made,  asks  for  bids  on  those 
plans.  In  such  a  case  it  would  be  a  great  injustice  to  the 
architect  if  he  must  be  deprived  of  all  compensation  for  his 
work  simply  because  he  did  not  say  to  the  owner  that  such 
changes  would  cause  the  building  to  cost  more  than  the  origi- 
nal sum  intended,  although  the  owner  could  be  presumed  to 
know  it.  Architects  and  other  experts  are  supposed  to  know 
more  in  their  particular  lines  than  those  who  are  not  so  en- 
gaged, but  they  are  not  supposed  to  have  all  the  intelligence 
that  belongs  to  mankind,  and  everyone  is  expected  to  use  as 
much  of  it  as  an  ordinary  man  is  presumed  to  have.  In 
speaking  thus,  we  do  not  mean  in  any  way  to  reflect  upon 
the  honesty  or  intelligence  of  the  appellant.  On  the  con- 
trary his  evidence  is  to  the  effect  that  he  would  not  have 
made  such  changes  as  the  plaintiffs'  claim  were  made  after 
the  plans  were  accepted,  and  he  does  not  pretend  to  be  so 
ignorant  as  to  suppose  that  such  changes  could  have  been 
made  without  materially  adding  to  the  cost  of  the  building. 
But  the  conflict  between  them  in  their  tes^timony  was  for  the 
jury  and  not  for  us  to  determine.  It  may  not  be  necessary, 
but  we  will  recall  some  of  the  facts  which  would  tend  to 
show  that  the  defendant  must  have  known  that  such  changes 
as  the  plaintiffs  claim  were  made  would  materially  increase 
the  cost. 
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The  case  was  tried  by  both  sides  on  the  theory  that  the 
eight-story  building,  as  finally  designed,  could  not  be  erected 
for  less  than  $125,000 — being  $35,000  more  than  the  orig- 
inal limit.  Neither  the  plaintiffs  nor  the  defendant  con- 
tended that  it  could  be  completed  for  less.  If  it  be  conceded 
that  there  was  such  difference,  as  it  was,  any  reasonably 
intelligent  man  must  know  that  such  changes  would  involve 
cost,  and  large  costs.  If  it  be  true,  as  the  plaintiffs  contend- 
ed, that  one  of  the  changes  was  making  the  building  fire- 
proof throughout  and  that  it  was  not  originally  so  designed 
or  intended,  or  if  it  be  true  that  electric  dumbwaiters  were 
added  and  that  they  would  cost  $3,400  a  pair,  which  is  not 
denied  in  the  testimony,  surely  the  defendant,  or  any  other 
man  of  reasonable  intelligence  must  have  known  that  such 
changes  would  greatly  add  to  the  cost  of  the  building.  It  is 
not  necessary  to  be  an  architect,  or  an  expert  of  any  kind,  to 
know  that  a  practically  plain  building  "of  brick,  with  a  few 
simple  band  courses  carrieil  through  horizontally/'  which 
the  original  design  represented  according  to  Xagle,  would 
not  cost  as  much  as  one  ornamented  with  iron  balconies  and 
having  **decorated  vertical  bay  of  lime  stone,  and  semi- 
gothic/'  etc.  So  we  might  refer  to  other  changes  and  modifi- 
cations which,  if  made,  would  necessarily  rapidly  run  into 
money,  and  which  the  defendant  ought  to  have  known  would 
have  increased  the  cost  considerably  beyond  the  original 
estimate.  We  do  not  overlook  the  fact  that  the  defendant 
denies  that  such  changes  were  made,  but  as  we  have  said,  that 
was  for  the  jury — ^whether  the  modifications  and  changes  of 
materials  and  constructi(m  were  made,  whether  they  in- 
creased the  cost  of  the  building  beyond  the  sum  of  $00,000 
and  whether  the  building  as  originally  designed  could  have 
been  built  for  that  sum  were  submitted  to  the  jury  by  thi^; 
prayer.  The  defendant  not  only  did  not,  but  doubtless  would 
not  contend,  as  we  have  intimated,  that  he  did  not  know 
that  such  changes  as  the  plaintiff's  claim  were  made  would 
greatly  increase  the  cost  of  the  building.     That  was  not  the 
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controversy  between  the  parties  as  presented  by  the  record, 
but  it  was  whether  there  were  such  changes  and  modifica- 
tions in  the  building  as  were  originally  planned  and  agreed 
upon.  If  the  jury  found  there  were,  together  with  the  other 
necessary  facts,  then  the  plaintiffs  were  entitled  to  recover; 
if  on  the  other  hand  they  found  there  were  not,  then  the  de- 
fendant was  entitled  to  a  verdict. 

So  although  the  prayer  might  have  presented  the  real  ques- 
tion in  the  case  more  clearly,  yet  when  it  is  considered  in 
connection  with  those  granted  for  the  defendant  and  with 
what  the  record  shows  was  in  controversy,  as  well  as  some 
conceded  facts  mentioned  by  us,  we  are  of  the  opinion  there 
was  no  reversible  error  in  granting  it.  As  no  objections  to 
the  rulings  on  the  other  prayers  were  pointed  out,  we  will 
affirm  the  judgment. 

Judgment  affirmed,  the  appellant  to  pay 
the  costs,  above  and  below. 


JOHN  H.  GRILL,  EXECUTOR,  vs.  LTLLIE  R. 
O'DELL. 

Wills — Testamentary  Capacity — Competency  of  Evidence — 

Hypothetical  Question  to  Expert — Evidence  as  to 

Delusions — Instructions  to  the  Jury — 

Knowledge  of  Contents  of  Will, 

Upon  the  trial  of  issues  under  a  caveat  to  a  will,  relating  to  the 
testamentary  capacity  of  the  testatrix  and  her  knowledge  of 
Ihe  contents  of  the  will,  when  it  has  been  shown  that  the 
money  disposed  of  by  the  will  had  been  surreptitiously  taken 
by  her  from  her  husband  during  a  long  period  of  time,  evi- 
dence is  admissible  to  show  that  some  years  before  the  execu- 
tion of  the  will,  the  testatrix  had  confessed  to  her  husband 
VOL.  118  40 
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that  she  had  taken  and  saved  some  of  his  money,  and  that  her 
purpose  in  to  doing  was  to  provide  for  their  daughter.  And 
evidence  is  also  admissihle  of  her  declarations,  made  to  other 
-  persons,  that  she  had  accumulated  the  money  for  her  daugh- 
ter. 

Wl-.en  a  witness,  who  had  transacted  business  for  the  testatrix, 
has  testified  that  she  generally  acted  upon  his  advice,  and 
then  proceeds  to  say  that  in  regard  to  a  certain  matter  she 
acted  against  his  advice  and  as  to  that  he  "could  not  control 
her,"  there  is  no  error  in  refusing  to  strike  out  the  latter  state- 
ment, since  it  added  nothing  to  the  eflPect  of  his  other  testi- 
mony, which  had  been  given  without  objection. 

A  witness,  who  had  given  evidence  as  to  the  anger  of  the  testa- 
trix when  she  was  informed  as  to  the  nature  of  her  dower 
interest  in  the  real  estate  owned  by  her  deceased  husband, 
said,  in  describing  her  conduct  at  the  time,  "she  got  wild." 
Held,  that  this  phrase  was  not  an  opinion  as  to  the  sanity  of 
the  testatrix,  and  there  was  no  error  in  refusing  to  strike  it 
out. 

A  witness  who  had  known  the  testatrix  for  many  years,  and  had 
had  business  relations  with  her,  testified  that  after  the  death 
of  her  husband,  she  got  steadily  weaker;  that  there  was  a 
failure  in  her  memory;  that  she  would  make  inconsistent 
statements,  apparently  forgetting  what  she  had  previously 
said;  that  two  days  before  the  execution  of  her  will  she  in- 
sisted upon  making  a  gift  to  a  person  who,  she  had  repeat- 
edly been  informed,  was  dead.  Held,  that  upon  these  facts, 
the  witness  is  competent  to  give  his  opinion  as  to  the  mental 
capacity  of  the  testatrix. 

Upon  the  trial  of  such  question  as  to  the  testamentary  capac- 
ity, evidence  is  admissible  to  show  that  after  the  testatrix 
had  executed  the  will,  she  did  not  remember  that  she  had 
done  so;  and  evidence  is  also  admissible  that  in  the  month 
succeeding  the  signing  of  the  will,  the  testatrix  thought  that 
someone  wanted  to  kill  her. 

A  sister  of  the  testatrix,  a  frequent  visitor  at  her  house,  may 
give  her  opinion  as  to  the  mental  capacity  of  the  testatrix 
nt  the  time  of  the  execution  of  the  will,  when  the  witness 
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shows  that  then  and  subsequently  the  testatrix  had  an  un- 
founded fear  of  assassination ;  that  her  mind  was  not  clear ; 
hat  she  was  forgetful,  and  was  afraid  of  being  alone,  and 
that  from  having  been  a  neat  person,  she  became  filthy  in  her 
habits,  and  that  she  expected  a  visit  of  a  brother  who  had 
been  dead  for  eighteen  years. 

The  physician  who  attended  the  testatrix  during  the  last  three 
or  four  years  of  her  life  testified  that  she  suffered  from 
Bright's  disease,  accompanied  with  severe  attacks  of  heart 
trouble,  asthma  and  dropsy;  that  she  failed  gradually  both 
physically  and  mentally  and  her  mind  was  at  times  very  fee- 
ble. On  cross-examination,  he  said  that  she  might  have  been 
'•apable  of  making  a  will  at  times  when  he  was  not  present. 
ffeld^  that  this  evidence  is  suflScient  to  support  the  opinion  of 
the  witnesd  that  the  executrix  was  not  competent  to  mak^  a 
will  at  the  lime  of  its  execution. 

Witnesses  who  had  known  the  testatrix  for  many  years  and  were 
intimately  associated  witli  her  durinir  the  latter  part  of  her 
life,  and  who  testify  as  to  facts  concerning  her  mental  condi- 
tion, such  as  her  failure  of  memory  and  hallucinations  and 
ether  infirmities,  may  give  their  opinions  as  to  her  testa- 
mentary capacity  at  the  time  of  the  execution  of  the  will. 

Thr  statement  of  a  witness  that  one  talked  to  the  testatrix  as 
one  would  to  a  child  is  not  incompetent  when  taken  in  con- 
nection with  facts  showing  her  enfeebled  cerebral  condition. 

An  expert  called  upon  to  give  his  opinion  as  to  a  party's  testa- 
mentary capacity,  not  upon  the  evidence  in  the  case  but  upon 
an  hy|)othetical  statement,  may  testify  before  all  the  evi- 
dence of  tho  caveator  has  been  produced. 

If  a  hypothetical  question  is  proper  upon  the  evidence  in  the 
case  at  the  time  it  is  propounded,  an  objection  to  it  is  prop- 
erly overruled.  If  evidence  subsequently  adduced  renders  the 
question  insufficient,  a  motion  should  be  made  to  strike  out 
the  answer. 

In  this  case,  the  evidence  produced  after  a  hypothetical  ques- 
tion to  a  medical  expert  was  asked  and  answered  did  not 
modify  the  facts  stated  therein,  and  the  question  as  asked 
was  a  fair  summary  of  the  evidence. 
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A  hypothetical  question  stating  that  the  testatrix  thought  some- 
one had  a  design  on  her  life  need  not  expressly  state  that  tbis 
impression  was  false  when  it  appears  from  the  rest  of  the 
question  that  this  was  one  of  several  delusions. 

The  fact  that  the  testatrix  was  the  victim  of  delusions  may 
properly  form  a  part  of  a  hypothetical  question  as  to  her 
testamentary  capacity  in  connection  with  other  evidence,  al- 
though it  be  not  shown  that  the  will  was  made  in  consequence 
of  the  delusions. 

A  hypothetical  question  as  to  testamentary  capacity  need  not 
set  forth  the  contents  of  the  will. 

When  the  testimony  of  a  witness  does  not  embrace  an  expression 
of  opinion  as  to  the  mental  capacity  of  the  testatrix,  but 
relates  to  certain  facts  tending  to  show  infirmities  of  mind, 
a  motion  to  exclude  all  the  testimony  is  properly  refused. 

A  person  who  had  two  interviews  with  the  testatrix  about  ten 
months  before  the  execution  of  her  will  is  not  competent  to 
give  his  opinion  as  to  her  testamentary  capacity. 

A  witness  who  has  testified  that  the  testatrix  was  mentally 
capable  may  have  his  testimony  impeached  by  showing  that  at 
a  certain  time  he  had  expressed  the  opinion  that  she  was  in 
her  dotage. 

When  one  of  the  issues  unaer  a  caveat  is  whether  the  testatrix 
knew  the  contents  of  the  will,  it  is  not  error  to  instruct  the 
jury  that  it  was  essential  that  she  should  'Itnow  and  under- 
stand" such  contents. 

When  it  is  not  contended  that  the  will  was  the  product  of  a  de- 
lusion, but  the  evidence  that  the  testatrix  suffered  from  delu- 
sions was  offered  to  show  her  general  mental  condition  under 
the  issue  of  testamentary  capacity,  a  prayer  offered  by  the 
raveatee  is  erroneous  which  instructs  the  jury  that  if  the  delu- 
sions were  temporary  and  occasional,  then  the  presumption 
of  law  is  that  when  the  will  was  made  the  mind  of  the  testa- 
trix was  free  from  that  influence. 

Held,  further,  that  in  such  case,  a  prayer  is  erroneous  which 
instructs  the  jury  that  if  they  should  find  the  existence  of  a 
delusion  in  the  mind  of  the  testatrix  as  to  a  person  or  thing 
this  would  not  in  itself  ii:validate  the  will,  unless  it  was  the 
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product  of  puch  delusion,  and  the  burden  of  proof  is  on  the 
caveator  to  satisfy  the  jury  that  the  will  was  so  produced. 
Evidence  as  ro  the  mental  capacity  of  the  testator  should  be 
limited  to  his  condition  at  the  time  of  the  execution  of  the 
will,  but  in  this  case,  where  a  witness  was  allowed  to  give  his 
opinion  thnt  the  testatrLx  was  incapable  two  days  before  she 
executed  the  will,  such  technical  error  is  immaterial,  since 
she  had  then  given  instructions  for  the  drafting  of  the  will, 
and  there  was  ample  evidence  as  to  her  capacity  at  the  time 
of  its  execution,  and  the  instructions  to  the  jury  required 
them  to  find  that  she  was  mentally  incompetent  when  the 
will  was  made. 

Decided  June  2Srd,  1910. 

Appeal  from  the  Circuit  Court  for  Harford  County  (Van 
Bibber,  J.). 

The  case  was  argued  before  Bovn,  C  J.,  Pearck^  BrRKK, 
Thomas  and  Trnkr^  J  J. 

Thomcui  (},  Hayes  and  Oshoime  I,  Yelloti  (with  whom 
was  Thomas  If.  Eohinson  on  the  brief),  for  the  ap]>ellant. 

Stevenson  A,  Williams  and  Z  Ifoirard  Isaac,  for  the  ap- 
pellee. 

T^RXER,  J.,  delivered  the  opinion  of  the  Court. 

In  the  record  upon  this  appeal  there  are  seventy-one  bills 
of  exceptions.  They  embody  the  rulings  of  the  Court  below 
in  the  trial  of  issues  relating  to  the  validity  of  a  will.  As 
the  numerous  questions  presented  must  all  be  reviewed  it 
will  1>e  necessary  to  state  and  discuss  the  individual  excep- 
tions as  concisely  as  possible. 

The  will  in  controversy  is  that  of  Annie  E.  Ruby,  late  of 
Baltimore  County.  It  was  ex(H»uted  on  July  27th,  1008,  and 
the  testatrix  died  on  February  4th,  1909,  at  the  age  of  about 
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seventy-six  years.  She  was  the  widow  of  William  H.  l?ul»v 
who  died  in  1905.  There  was  but  one  child  of  the  testatrix 
living  at  the  execution  of  the  will.  This  was  a  daughter, 
who  was  married  to  George  O'Dell,  prior  to  her  father's 
death.  After  her  marriage  she  resided  with  her  husband  at 
the  home  of  her  parents  in  compliance  with  their  request. 

The  estate  passing  under  the  \vill  consists  of  Saxaugs  Bank 
deposits  amounting  to  about  $14,500.  This  fund  had  been 
accumulated  by  the  testatrix  with  great  patience  and  secrecy 
during  a  ])eriod  of  about  forty  years.  The  deposits  were 
made  with  money  surreptitiously  taken  from  her  husband's 
pockets  or  appropriated  from  allowances  made  by  him  for 
the  household  expenses.  They  were  designed  as  a  future 
provision  for  the  daughter ;  but  she  was  kept  in  ignorance  of 
their  existence. 

The  will  was  prepared  sometime  in  June,  1908,  by  John 
H.  Grill,  an  attorney  at  law,  who  is  named  as  the  executor 
and  who  is  the  caveatee  and  appellant  in  the  present  record. 
After  certain  bequests  in  the  will  in  favor  of  other  persons 
the  residuary  estate  is  bequeathed  to  Mr.  Grill  in  trust  for 
Mrs.  O'Dell  during  life,  her  interest  to  become  absolute  if 
she  should  sunnve  her  husband,  otherwise  to  go  in  remainder 
to  the  heirs  and  personal  representatives  of  the  deceased 
husband  of  the  testatrix. 

A  caveat  was  filed  by  Mrs.  O'Dell  to  the  will  after  it  had 
been  probated  and  letters  testamentary  had  been  issued,  and 
this  Court  has  heretofore  had  occasion  to  consider  an  appli- 
cation for  the  revocation  of  the  letters  pending  the  litigation 
over  the  will.     Grill  v.  O'Dell,  111  Md.  64. 

There  were  four  issues  formulated  and  transmitted  to  the 
Circuit  Court  for  trial.  Two  of  these  submitted  the  ques- 
tions as  to  whether  the  will  had  been  executed  in  accordance 
with  the  legal  formalities  and  whether  it  had  been  ]>rocured 
by  undue  influence.  The  verdict  u|>on  these  two  issues  was 
in  favor  of  the  defendant  under  the  instructions  of  the 
Court.    The  two  remaining  issues,  relating  to  the  question  of 
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testamentary  capacity,  and  knowledge  by  the  testatrix  of  the 
contents  of  the  will,  were  determined  by  the  jury  in  favor  of 
the  caveator. 

Seventy  of  the  exceptions  taken  by  the  caveatce  in  the 
course  of  the  trial  deal  with  rulings  as  to  the  admissibility 
of  evidence,  and  one  is  concerned  with  the  action  of  the 
Court  below  upon  the  i)rayers. 

The  first  and  second  exceptions  were  to  the  allowance  of 
questions  propounded  to  William  M.  Isaac  and  which  elicited 
from  him  the  information  that  fifteen  or  twenty  ago  Mrs. 
Ruby  in  a  conversation  with  her  husband  admitted  having 
taken  and  saved  some  of  his  money  but  stated  that  if  she  had 
not  done  so,  their  daughter  would  be  a  beggar.  It  was  ob- 
jected that  these  declarations  were  too  remote  from  the  exe- 
cution of  the  will  to  be  relevant.  It  has  already  been  noted 
that  the  estate  of  the  testatrix  was  the  result  of  a  process  of 
hoarding  which  began  many  years  before  her  death  and  be- 
fore the  time  of  the  declarations  referred  to  by  the  witness,, 
and  the  evidence  thus  offered  to  show  that  the  purpose  of 
the  testatrix  in  accumulating  the  money  was  to  provide  for 
her  daughter  was  clearly  competent. 

In  the  third  bill  of  exceptions  it  appears  that  the  same 
witness,  after  testifying  that  he  had  known  Mrs.  Ruby  for 
about  forty  years,  that  he  had,  at  her  request,  administered 
upon  her  husband's  estate  and  that  in  those  days  she  gen- 
erally acted  upon  his  advice,  proceeded  to  say  that  he  "could 
not  control  her  when  she  went  to  sell  the  property.''  A  mo- 
tion by  the  eaveatee  to  strike  out  the  expression  quoted  was 
overruled  by  the  Court.  It  developed  later  that  the  sale  to 
which  the  witness  alluded  occurred  in  3007  and  embraced 
certain  real  estate  of  which  Mr.  Ruby  died  seized  and  in 
which  the  testatrix  had  a  dower  interest.  She  was  urged  by 
the  witness  not  to  sell  the  properties  for  less  than  certain 
prices,  but  she  sold  them  for  much  smaller  amounts,  giving 
as  her  only  reason  that  she  needed  the  money  and  that  she 
would  starve.     The  statement  excepted  to  added  nothing  to 
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the  effect  of  the  facts,  to  which  the  witness  testified  without 
objection,  and  which  showed  that  in  reference  to  this  trans- 
action the  testatrix,  contrary  to  her  previous  habit,  was  not 
governed  by  his  advise,  and  there  was  no  error  in  overruling 
the  motion  for  its  exclusion. 

The  fourth  and  fifth  exceptions  refer  to  the  refusal  U» 
strike  out  from  an  answer  of  the  same  witness  the  expression 
"She  got  wild,"  which  was  used  in  describing  the  conduct 
and  speech  of  the  testatrix  when  the  nature  of  her  dower  in- 
terest in  the  real  estate  left  by  her  husband  was  explained 
to  her  and  when  she  learned  that  her  interest  was  not  abso- 
lute, as  she  8upi>osed,  but  only  for  life.  It  was  in  this  con- 
versation that  the  witness  said:  "She  got  wild  and  pretty 
profane,  cursing  people  who  made  such  laws  to  cheat  women 
out  of  their  rights."  It  is  apparent  from  the  context  that 
the  portion  of  this  sentence  to  which  exception  is  taken  re- 
ferred simply  to  the  violence  of  the  profanity  and  abuse  in 
which  the  testatrix  indulged  and  did  not  in  itself  amount  to 
the  expression  of  an  opinion  as  to  her  sanity.  The  effect 
of  the  testimony  would  be  practically  the  same  if  the  words 
objected  to  were  eliminated.    We  see  no  error  in  this  ruling. 

By  the  sixth  and  twenty-fifth  exceptions  the  competency 
of  the  opinion  expressed  by  Mr.  Isaac  as.  to  the  testamentary 
incapacity  of  Mrs.  Ruby  is  questioned  first  upon  the  ground 
that  it  is  not  sufficiently  supported,  and  secondly  because  it 
was  not  directed  to  the  precise  date  of  the  will.  In  addition 
to  the  facts  to  which  we  have  already  referred  this  witness 
proved  that  the  testatrix  was  in  ill  health  when  her  husband 
died  and  afterwards  grew  weaker  all  the  time  and  there  was 
a  failure  in  her  niemory,  th^t  she  would  "make  different 
statements  about  the  same  thing,  apparently  forgetting  what 
she  had  said  before;"  that  on  July  5th,  1908,  two  days  be- 
fore the  execution  of  the  will,  he  visited  the  testatrix,  who 
was  then  confined  to  bed,  and  she  proposed  to  give  him  a  book- 
case, and  upon  his  declining  it  she  said  she  would  give  it  to 
his   son  Randolph,   that   he   reminded   her   repeatedly   that 
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Randolph  was  dead,  but  she  persisted  in  her  proposal  to  make 
the  present  to  the  deceased  son. 

It  is  apparent  that  this  witness,  in  the  course  of  his  long 
acquaintance  with  the  testatrix  and  his  business  relations 
with  her  in  connection  with  the  settlement  of  her  husband's 
estate,  had  exceptional  opportunities  for  observing  and  know- 
ing her  mental  condition.  The  facts  stated  by  the  witness 
as  the  basis  of  his  opinion  as  to  the  incapacity  of  the  testa- 
trix cannot  be  held  to  be  legally  insufficient  to  support  that 
conclusion  in  the  light  of  the  previous  decisions  of  this  Court 
upon  the  subject  of  non-expert  testimony  in  cases  of  this 
character.  Brooke  v.  Tovmsend,  7  Gill,  28;  Crockett  v. 
Davis,  81  Md.  151;  Waters  v.  Waters,  35  Md.  542;  Bra- 
shears  V.  Orme,  93  Md.  450;  Watts  v.  State,  99  Md.  36; 
Berry  Will  Case,  93  Md.  580;  Berry  v.  Safe  Deposit  Co.,  96 
Md.  45.  It  is  well  settled  that  if  a  witness  has  the  means  of 
knowing  a  testator's  mental  condition,  "then  after  disclosing 
those  means,  so  as  to  show  both  that  he  possesses  them  and 
that  they  are  adequate,  he  may  state  the  result."  The  Berry 
Will  Case,  93  Md.,  supra. 

The  second  objection  to  this  testimony  is  more  serious, 
because  being  directed  to  the  proof  of  incapacity,  it  is  in  ap- 
parent conflict  with  the  well-settled  rule  that  the  opinion 
must  be  confined  to  the  mental  condition  of  the  testatrix  at 
the  time  of  the  execution  of  the  will.  Gesell  v.  Ba/ugher,  100 
Md.  682 ;  Brashears  v.  Orme,  93  Md.  448 ;  Jones  v.  Collins, 
94  Md.  410;  Kelly  v.  Kelly,  103  Md.  553;  Robinson  v. 
Jones,  105  Md.  69 ;  Davis  v.  Calvert,  5  G.  &  J.  300. 

It  appears  from  the  testimony  of  the  witness  that  his  last 
interview  with  the  testatrix  occurred  on  the  afternoon  of 
Sunday,  July  15th,  1908,  and  his  opinion  was  asked  and 
given  as  to  her  mental  capacity  at  or  about  that  date.  The 
vnll  was  executed  two  days  later  and  the  question  and  opin- 
ion should  undoubtedly  have  been  directed  to  that  time. 
Whether  this  departure  from  the  general  rule  as  to  this  par- 
ticular item  of  proof  should,  under  all  the  circumstances  of 
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the  case,  justify  a  reversal  and  remanding  for  retrial  is  a 
question  we  will  consider  at  the  conclusion  of  the  opinion. 

The  seventh  exception  was  taken  to  the  admission  of  a 
statement  of  Mrs.  Catherine  Fairbanks,  a  sister  of  the  testa- 
trix, that  subsequently  to  1888,  when  she  first  learned  of 
her  sister's  savings  account,  by  seeing  the  deposit  book,  she 
would  sometimes  tease  the  testatrix  about  it  and  threaten  in 
a  jocular  way  to  tell  on  her,  to  which  she  would  reply  that 
she  and  the  witness  were  the  only  ones  who  knew  anything 
about  the  account  and  she  wished  it  kept  secret;  and  the 
eighth  exception  related  to  the  further  statement  of  the 
same  witness  that  on  various  occasions  after  her  discovery  of 
the  bank  account  she  would  refer  to  it  when  her  sister  would 
sj^eak  of  her  fear  of  going  to  the  poorhouse,  and  the  latter 
would  say:  ^*Well,  I  am  saving  that  for  a  purpose,  T  am  sav- 
ing that  for  my  child."  This  testimony  was  admissible  as 
having  a  direct  tendency  to  show  the  attitude  of  the  testatrix 
towards  her  estate  and  the  object  for  which  it  was  being  ac- 
cumulated. 

Tt  was  proven  by  the  same  witness  that  in  July  and  Au- 
gust, 1908,  after  the  execution  of  the  will  Mrs.  Ruby  said 
there  was  no  need  of  her  making  a  will  and  that  if  she  needed 
one,  John  Grill  would  make  her  will.  This  was  the  subject 
of  the  ninth  exception.  As  indicating  that  the  testatrix, 
after  the  date  of  her  will,  was  not  conscious  that  she  had  al- 
ready executed  one,  this  evidence  was  clearly  admissible. 
The  fact  that  the  testimony  related  to  a  period  subsequent  to 
the  execution  of  the  will  does  not  render  it  incompetent.  Tt 
has  been  held  that  in  order  to  reflect  upon  the  condition  of  a 
testator  at  the  date  of  his  will,  evidence  of  his  bodily  and 
mental  condition  both  before  and  afterwards  may  be  pro- 
duced, subject  to  the  qualification  that  an  opinion  as  to  in- 
capacity must  be  confined  to  the  time  of  the  testamentary 
act.  Gesell  v.  Bangher ;  Brashears  v.  Orme :  Jones  v.  CoU 
lins,  supra. 
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There  is  no  question  for  review  in  the  tenth  exception  as 
the  testimony  therein  objected  to  was  stricken  out  by  con- 
sent. 

In  the  eleventh  exception  an  unsuccessful  effort  was  made 
to  exclude  procf  by  Mrs.  Fairbanks  that  in  August,  1908, 
the  testatrix  thought  someone  had  a  design  on  her  and  wanted 
to  kill  her,  and  the  witness  stayed  with  her  all  night  on  sev- 
eral occasions  to  pacify  her  and  try  to  relieve  hei  of  that  feel- 
ing. This  testimony  was  competent  under  the  rule  stated  in 
connection  with  the  ninth  exception. 

The  twelfth  and  twenty-fourth  exceptions  deal  with  the 
opinicm  of  Mrs.  Fairbanks  that  the  testatrix  was  not  capable 
of  executing  a  valid  deed  or  contract  during  either  June  or 
July,  1908.     It  is  objected  that  the  facts  testified  to  by  the 
witness  were  not  adequate  to  support  the  opinion  expressed, 
and  that  it  was  not  directed  to  the  date  of  the  will.    The  op- 
portunities for  observation  enjoyed  by  this  witness  as  the 
sister  and  frequent  visitor  of  the  testatrix  were  ample.     In 
fact  the  learned  counsel  for  the  eaveatee  in  their  brief  sug- 
gest that  this  witness  was  within  the  class  of  those  entitled  to 
express  an  opinion  without  first  stating  the  facts  upon  which 
it  is  based.    But  the  witness  was  asked  to  give  the  reasons  for 
her  opinion  and  it  is  insisted  that  they  are  inconclusive  and 
insufficient  and  render  the  testimony  incompetent.     We  are 
unable  to  sustain  this  contention.     It  was  testified  by  the 
witness,  in  addition  to  the  facts  already  mentioned  in  con- 
nection with  other  exceptions  to  her  testimony,   that  Mrs. 
Ruby's  mind  was  not  clear  during  the  last  year  of  her  life ; 
she  changed  very  much  during  that  time ;  she  did  not  seem  to 
be  able  to  remember;  she  would  mention  something  and  talk 
about  it  for  a  little  while  and  then  she  would  forget  that 
anything  had  been  said  about  it;  would  become  drowsy  dur- 
ing a  conversation  and  fall  asleep ;  was  apprehensive  all  the 
time  that  someone  would  get  into  the  house ;  seemed  to  have 
a  dread  or  fear;  wanted  somebody  with  her;  was  afraid  to 
be  in  the  room  alone;  from  being  a  neat  and  careful  person 
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she  became  the  last  year  or  more  of  her  life  very  slovenly  and 
filthv  in  her  habits  (the  details  being  stated  and  being  con- 
clusive on  the  point  though  not  necessary  to  l)e  repeated 
here) ;  in  August,  1908,  she  was  looking  for  a  brother  to 
visit  her  who  had  been  dead  ten  years;  she  had  frequently 
declared  that  everything  she  had  should  go  to  her  daughter, 
whereas  the  will  was  not  consistent  with  that  purpose. 

The  foundation  thus  laid  by  the  witness  was,  in  our  judg- 
ment, legally  sufficient  to  entitle  her  to  give  to  the  jury  her 
conclusion  as  to  the  testamentary  capacity  of  the  testatrix. 

In  reference  to  the  objection  that  the  opinion  did  not  re- 
fer to  the  date  of  the  will  it  is  only  necessary  to  call  atten- 
tion to  the  phraseology  of  the  question  by  which  the  opinion 
was  evoked.  It  inquired  whether  Mrs.  Ruby  had  the  re- 
quisite capacity  during  June  or  July,  1908.  The  answer  in 
eff(  ct  asserted  that  she  was  not  capable  during  those  months. 
It  amounted  to  a  distinct  denial  of  testamentary  capacity 
during  ^he  whole  of  a  ])eriod  which  included  the  date  of  the 
will.  This  is  all  that  the  law  requ'red.  In  Brooke  v.  Town- 
send,  supra,  it  was  held  that  a  witness  who  had  known  the 
testator  for  twenty-five  years  should  have  been  t)ermitted  to 
give  his  opinion  of  the  testator's  mental  condition  during 
that  entire  period;  and  in  the  cases  where  opinions  have 
been  disallowed  because  not  directed  to  the  time  of  the  exe- 
cution of  the  will,  the  questions  either  specified  periods  which 
did  not  include  the  date  of  the  instrument,  or  were  wholly 
indefinite  as  to  time.  Brashears  v.  Orme,  and  other  cases, 
sujyra.  The  same  objection  was  urged  in  subsequent  excep- 
tions as  to  the  opinions  of  other  witnesses,  but  in  view  of 
its  dis])osition  in  the  present  connection  it  will  not  need  to  be 
further  considered. 

The  thirteenth  to  the  seventeenth  inclusive  and  the  twenty- 
third  exceptions  relate  to  the  opinion  of  Dr.  Jarrett,  the  at- 
tending physician  of  the  testatrix,  as  to  her  mental  capacity. 
The  objection  is  that  his  testimony  was  too  uncertain  and 
vague  to  support  his  statement  that  he  did  not  think  she  was 
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capable  during  July  and  August  of  executing  a  valid  deed 
or  contract. 

Dr.  Jarrett  proved  that  he  attended  Mrs.  Ruby  once  or 
twice  a  week  for  the  last  three  or  four  years  of  her  life.  She 
suffered  with  Bright's  disease  which  was  accompanied  by 
heart  trouble,  severe  attacks  of  asthma  and  dropsy.  Her 
condition,  physically  and  mentally,  was  gradually  failing. 
In  the  early  part  of  1908  her  mind  at  times  was  very  feeble; 
she  was  forgetful ;  and  on  several  occasions  while  she  would 
be  talking  she  would  fall  asleep.  In  June  and  July  "it  was 
very  evident  that  she  was  failing  physically  and  mentally 
right  along.''  During  that  period  she  refused  almost  daily 
to  take  medicine.  On  cross-examination  the  witness  said 
that  Mrs.  Ruby  might  have  been  more  hersc  If  at  times  when 
he  was  not  there,  and  that  if  she  was  in  such  condition  she 
might  have  been  capable.  In  answer  to  a  question  as  to 
whether  he  could  say  positively  that  she  was  not  able  during 
June  or  July  to  execute  a  valid  deed  or  contract,  he  said 
that  he  had  stated  sometime  before  that  she  was  a  woman  of 
such  peculiar  temperament  that  anything  she  did  not  agree 
to  would  disturb  her  and  make  her  incompetent  to  do  any- 
thing of  that  sort,  but  he  did  not  know  whether  anything 
of  that  description  occurred  in  June  or  July.  He  adhered, 
however,  to  his  statement  that  he  did  not  think  she  could 
have  made  a  valid  deed  or  contract  during  the  period  in  ques- 
tion. 

In  Gesell  v.  Batigher,  supm,  the  opinion  of  a  physician  as 
to  the  incapacity  of  the  testator  was  held  to  be  incompetent 
because  on  cross-examination  the  witness  stated  that  he  was 
unable  to  say  whether  or  not  at  the  time  of  the  execution  of 
the  will  there  in  question  the  testator  had  the  necessary  ca- 
pacity. In  that  case  the  cross-examination  completely  neu- 
tralized the  effect  of  the  witness'  opinion  as  expressed  in 
chief ;  but  in  the  present  case  the  probative  force  of  the  testi- 
mony excepted  to,  while  it  may  have  been  weakened,  was 
not   destroyed  by   the   cross-examination.      Considering  the 
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whole  of  the  testimony  of  the  witness  we  do  not  feel  war- 
ranted in  holding  that  his  opinion  should  have  been  excluded- 

The  eighteenth  to  twenty-first  exceptions  inclusive,  the 
twenty-sixth  to  thirty-second  inclusive  and  the  thirty-fourth, 
thirty-sixth  and  thirty-sevenA  jMresent  the  objection  of  the 
caveatee  to  the  opinions  of  Mrs.  Rwer^  Mr.  O'DeU,  Mrs. 
Bishop  and  Miss  Thayer  as  to  the  incapacity  of  the  testatrix 
at  the  time  of  the  execution  of  her  will. 

Mrs.  Racer  had  been  acquainted  with  Mrs.  Ruby  for 
twenty-eight  years,  had  nursed  her  several  months  in  her 
last  illness  and  had  seen  her  frequently  during  the  period 
under  investigation.  Mr.  O'Dell  was  the  son-in-law  of  the 
testatrix  and  lived  in  the  same  house  with  her  for  a  numl)er 
of  years  prior  to  her  death;  while  Mrs.  Bishop  and  Miss 
Thayer  knew  the  testatrix  for  many  years  and  visited  her 
frequently  during  the  latter  part  of  her  life.  Each  of  these 
witnesses  had  intimate  associations  with  Mrs.  Ruby  and  had 
the  most  advantageous  means  of  knowing  her  mental  condi- 
tion. The  facts  to  which  they  severally  testified  were  similar 
in  general  effect  to  those  narrated  by  Mrs.  Fairbanks,  and 
upon  the  grounds  assigned  for  the  admission  of  her  opinion 
we  think  their  conclusions  on  the  same  subject  were  compe- 
tent evidence. 

It  appears  from  the  thirty-third  and  thirty-fifth  excep- 
tions that  objection  was  made  to  the  testimony  of  a  witness, 
Mr.  Nimmo,  to  the  effect  that  his  wife  would  talk  to  Mrs. 
Ruby  as  she  would  to  a  child.  In  the  same  connection,  and 
apparently  by  way  of  explanation,  the  witness  said  that 
Mrs.  Ruby  would  talk  sometimes  and  drop  off  to  sleep ;  that 
his  wife  would  be  talking  to  her  and  she  would  go  off  on 
something  entirely  foreign  to  what  was  being  said ;  that  her 
mind  didn't  concentrate  on  what  his  wife  was  saying  to  her; 
it  was  just  a  broken  conversation  and  a  little  napping;  she 
seemcxl  to  be  able  to  hold  in  her  mind  only  two  or  three 
things  and  she  would  repeat  these  time  and  time  again. 
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In  Waters  v.  Waters,  supra,  it  was  held  inadmissible  for  a 
witness  to  testify  that  the  deceased  was  treated  by  his  wife 
as  a  parent  would  a  child,  because  this  expression  con- 
veyed no  distinct  or  definite  idea  of  the  witness'  meaning; 
and  in  the  Berry  Will  Case,  03  Md.,  supra,  a  description 
of  the  testator  merely  as  being  "childish  in  his  manner/' 
without  explanation,  was  ruled  to  be  improper.  The  reasons 
for  the  exclusion  of  such  expressions  in  the  cases  cited  do 
not  exist  in  the  present  instance  where  the  witness  has  not 
only  used  a  much  less  general  term  than  those  employed  in 
the  former  cases,  but  has  fully  indicated  the  particular  nec- 
essity for  talking  to  the  testatrix  in  the  manner  stated.  In 
any  event  this  was  merely  a  descriptive  phrase  uttered  bj' 
the  witness  in  connection  with  his  other  competent  testimony 
pointing  to  the  same  conclusion,  and  the  ruling  pennitting  it 
to  stand  should  not  be  treated  as  reversible  even  if  it  were 
considered  erroneous. 

During  the  course  of  the  testimony  of  Mrs.  O'Dell,  the 
caveator,  her  examination  in  chief  was  allowed  to  be  sus- 
pended in  order  that  Dr.  Edward  N.  Brush  might  be  called 
to  the  stand.  This  forms  the  subject  of  the  thirty-eighth 
bill  of  exceptions.  It  is  conceded  that  a  matter  of  this  kind 
is  ordinarily  in  the  discretion  of  the  trial  Court,  but  the  ac- 
tion of  the  Court  is  complained  of  in  this  instance  because 
the  purpose  of  the  withdrawal  of  the  caveator  as  a  witness 
was  to  permit  Dr.  Brush  and  other  experts  to  give  their  opin- 
ions as  to  the  incapacity  of  the  testatrix  on  a  hypothetical 
question,  and  this,  therefore,  could  not  include  the  facts  to 
which  the  caveator  might  testify.  The  ex])erts  were  not 
asked  to  testify  upon  the  evidence  in  the  case,  but  upon  an 
hypothesis  of  facts  which  had  to  dep<  nd  for  its  sufficiency 
upon  the  statements  which  it  contained,  and  as  the  substitu- 
tion of  a  witness  could  not  well  affect  such  a  question  we  see 
nothing  in  the  present  situation  to  prevent  the  exercise  of 
the  trial  Court's  discretion  in  this  regard. 
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The  thirty-ninth  to  the  fifty-second  exceptions  inclusive 
are  concerned  with  the  hypothetical  question  propounded  to 
Doctors  Brush,  Stuart  and  Van  Bibber  as  experts  and  upon 
which  they  testified  that  in  June  and  July,  1908,  Mrs.  Ruby 
was  affected  with  senile  dementia  and  was  incapable  of  exe- 
cuting a  valid  deed  or  contract 

It  has  bec^n  earnestly  and  ably  argued  by  the  learned  coun- 
sel for  the  caveatee  that  this  hypothetical  question  is  defec- 
tive because  of  omissions  of  material  facts  and  is  misleading 
because  of  improper  coloring  given  to  some  of  its  statements. 
Especial  objection  is  urged  against  the  question  because  it 
does  not  include  certain  features  of  the  testimony  given  by 
the  caveator  after  the  question  had  been  formulated,  sub- 
mitted and  answered.  But  as  this  later  testimony  had  not 
been  offered  when  the  exception  to  the  hypothetical  statement 
was  taken,  and  as^no  question  was  raised  in  that  connection 
after  the  facts  whose  omission  is  now 'complained  of  were 
brought  to  light,  it  does  not  appear  that  the  Court  below  has 
ever  acted  upon  the  point  now  presented.  If  the  hypothetical 
question  was  proper  under  the  evidence  before  the  jury  at 
the  time  it  was  propounded,  then  it  was  not  error  to  overrule 
the  objection  interposed  at  that  juncture.  If  the  caveatee 
had  desired  to  challenge  the  sufficiency  of  the  question  in 
view  of  subsequent  evidence  adduced  by  the  caveator,  there 
should  have  been  an  appropriate  motion  to  that  end,  and  a 
denial  of  such  motion  would  have  furnished  the  basis  for 
an  exception  which  this  Court  might  consider.  But  we  are 
unable  to  reverse  a  ruling  that  has  neither  been  made  nor 
invoked. 

It  may  be  proper  to  observe,  however,  that  if  the  newly 
proven  facts  had  been  incorporated  in  the  hypothesis  sub- 
mitted to  the  experts,  its  effect,  in  our  judgment,  would  not 
have  been  materially  modified. 

Hypothetical  questions  are  not  required  to  include  all  the 
facts  in  evidence ;  and  when  they  are  challenged  for  any  sup- 
posed defects,  the  sole  inquiry  to  which  the  mind  of  the  Court 
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is  directed  is  whether  they  contain  a  fair  presentation  of  the 
case  as  proven.  Berry  Will  Case,  93  Md.  569 ;  Williams  v. 
State,  64  Md.  384. 

The  question  now  under  review  seems  to  us  to  be  reason- 
ably conservative  and  candid  in  its  description  of  the  situa- 
tion and  environment  of  the  testatrix  and  in  its  presentation 
of  the  pertinent  facts  of  her  personal  history,  of  the  progress 
of  the  disease  with  which  she  was  afflicted,  of  the  changes  in 
her  habits  and  disposition  as  she  approached  the  testamen- 
tary period,  of  her  unaccustomed  use  of  profane  and  vulgar 
language,  of  her  relations  with  her  daughter  and  son-in-law, 
including  an  account  of  a  quarrel  between  the  latter  and  her- 
self, of  the  failure  of  memory,  drownsiness,  vacillation  of 
mind,  delusions  and  hallucinations  to  which  the  witnesses 
had  testified,  and  numerous  other  features  of  the  evidence. 

It  is  contended  that  this  statement  of  facts  is  not  legally 
sufficient  to  support  a  rational  inference  of  incapacity;  but 
to  this  contention  we  cannot  assent.  We  have  already  held 
that  the  evidence  referred  to  in  the  question  was  an  adequate 
foundation  for  an  opinion  by  non-expert  witnesses  as  to  Mrs. 
Ruby's  mental  condition,  and  we  see  no  reason  to  hold  that 
the  same  evidence  does  not  furnish  a  proper  basis  for  the 
opinions  of  the  alienists. 

There  were  specific  objections  urged  to  various  details  of 
the  hypothetical  question.  One  criticism  is  that  it  contained 
a  statement  that  the  testatrix  "thought  someone  had  a  de- 
sign on  her^'  and  no  explanation  was  given  as  to  the  nature 
of  the  design  and  as  to  its  tnith  or  falsity.  This  expression 
was  used  in  connection  with  a  recital  of  the  fact  that  during 
1907  and  the  early  part  of  1908  Mrs.  Ruby  "had  a  great 
dread  of  the  house  being  robbed  and  that  someone  would 
break  in  and  do  her  bodily  harm,  and  on  occasions  in  May 
and  June,  1908,  she  imagined  that  she  saw  the  flash  of  a 
pistol  fired  through  her  window  and  saw  the  ball  fall  on  the 
floor,  and  could  not  be  pei*suaded  of  her  error."    In  the  light 
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of  this  context  we  do  not  regard  the  criticism  mentioned  as 
being  well  founded. 

It  is  urged  also  that  delusions  of  this  nature  would  not  in- 
validate the  will,  there  being  nothing  to  show  that  the  will 
was  produced  by  them,  and  Oesell  v.  Baugher,  100  Md.  685 ; 
Jones  V.  Collins,  04  Md.  414 ;  Johnson  v.  Johnson,  105  Md. 
85  and  other  cases  are  cited  in  support  of  this  proposition. 
In  each  of  these  cases  the  principle  referred  to  was  stated  in 
discussions  as  to  the  legal  sufficiency  of  all  the  evidence  to 
warrant  the  submission  of  the  issue  to  the  jury  or  to  uphold  a 
finding  as  to  the  invalidity  of  the  testamentary  act  under 
investigation.  In  none  of  them  were  the  elements  of  a  hypo- 
thetical question  being  considered  in  such  a  connection,  and 
they  do  not  hold  that  such  a  question  is  improper  merely  be- 
cause it  mentions  the  delusions  of  the  testator  as  reflecting 
upon  the  general  state  of  his  mind.  The  inquiry  here  is  not 
whether  the  will  in  controversy  was  the  product  of  the  delu- 
sions referred  to,  but  whether  they  ought  to  have  been  elimi- 
nated from  the  hypothetical  statement.  We  think  it  was 
permissible  and  proper  to  include  them  as  tending  to  throw 
some  light  upon  the  question  of  the  testatrix^s  mental  condi- 
tion. 

Another  objection  is  that  the  question  did  not  indude 
certain  statements  which  it  is  claimed  Dr.  Jarrett,  the  at- 
tending physician,  made  on  cross-examination,  to  the  effect 
that  Mrs.  Ruby  had  lucid  intervals  and  could  make  a  valid 
deed  or  contract  unless  disturbed  by  something  to  which  she 
did  not  agree.  We  have  referred  in  the  opinion  to  this  por- 
tion of  Dr.  Jarrett's  cross-examination.  It  should  not,  we 
think,  be  given  the  cotostruotion  suggested.  The  doctor 
merely  conjectured  that  she  might  have  been  "more  herself 
at  times  when  he  was  not  there.  He  did  not  testify  explicitly 
that  if  she  was  not  disturbed  she  could  make  a  valid  will, 
and  he  declared  on  cross-examination,  as  well  as  in  chief,  his 
believe  as  to  her  incapacity.  If  the  net  result  of  this  testi- 
mony had  been  set  forth  in  the  hypothetical  question  we  do 
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not  see  that  it  would  have  been  made  more  favorable  to  the 
theory  of  testamentary  capacity  than  it  was  as  propounded, 
and  we,  therefore,  do  not  consider  it  defective  because  of  this 
omissipn. 

It  is  objected  also  that  the  statement  in  the  question  as  to 
the  kind  and  patient  treatment  of  the  testatrix  by  her  daugh- 
ter and  son-in-law  are  based  upon  the  inference  of  witnesses 
and  not  upon  facts  duly  proven;  that  the  expression  in  the 
question  that  Mrs.  Ruby  "drew  a  knife"  on  her  son-in-law 
on  the  occasion  of  the  quarrel  to  which  allusion  has  been 
made  is  not  in  accordance  with  the  evidence  which  showed 
that  she  "jabbed^'  or  "cut"  at  him  with  the  knife;  that  the 
question  does  not  request  the  experts  to  assume  the  facts 
stated  to  be  true ;  and  that  reference  is  made  to  "the  will  in 
controversy"  without  any  statement  of  its  contents. 

These  objections  are  all  untenable.  The  characterization 
of  the  conduct  of  the  caveator  and  her  husband  towards  her 
mother  is  founded  upon  actual  proof  and  not  upon  inference. 
We  see  no  material  distinction,  for  the  purposes  of  the  hypo- 
thetical question,  between  draunng  th<e  knife  and  the  move- 
ment described  by  the  \^tness.  The  question  was  not  predi- 
cated upon  evidence  heard  by  the  experts,  as  in  Negro  Jerry 
V.  Toivnshend,  9  Md.  158,  but  upon  an  hypothesis  of  facts  as- 
sumed and  submitted  as  the  basis  of  their  opinion.  The 
"will  in  controversy"  was  referred  to  in  the  question  as  hav- 
ing been  executed  on  July  7th,  1908,  and  as  having  been 
drawn  by  the  caveatee.  While  its  provisions  are  not  stated, 
and  while  the  previous  declarations  of  the  testatrix  that  her 
daughter  should  have  all  she  possessed  were  mentioned,  there 
is  no  intimation  in  the  question  that  the  will  was  in  conflict 
with  that  expressed  intention.  The  failure  to  state  the  con- 
tents of  the  will  could  not,  therefore,  have  been  prejudicial 
to  the  caveatee. 

The  fifty-third  exception  was  taken  to  the  refusal  to  strike 
out  the  whole  of  the  testimony  of  Mrs.  O'Bell,  the  caveator, 
as  being  leg^ly  insufficient  to  show  mental  incapacity  on  the 
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part  of  the  testatrix  on  July  7th,  1908.  Mrs.  O'DelPs  opin- 
ion on  this  subject  was  neither  asked  nor  given.  She  testi- 
fied, however,  to  various  facts  tending  to  show  that  her 
mother  was  mentally  infirm,  and  the  motion  to  exclude  her 
testimony  as  a  whole  could  not  properly  have  bcnn  granted. 
Gesell  V.  Baugher,  100  ]\[d.  682. 

In  August  and  September,  1907,  Mrs.  Ruby  sold  part  of 
the  real  estate  left  by  her  husband  and  in  that  connection  had 
two  interviews  with  each  of  the  two  gentlemen  who  were  in- 
terested in  the  transaction.  They  were  produced  as  wit- 
nesses for  the  caveatee  and  while  they  were  permitted  to 
testify  that  the  testatrix  was  capable  at  the  time  of  their  ob- 
servation, the  Court  declined,  on  objection  of  the  caveator, 
to  allow  them  to  express  an  opinion  as  to  her  capacity  in  the 
following  July.  This  was  the  subject  of  the  fifty-fourth  and 
fifty-fifth  exceptions.  There  was  no  error  in  this  ruling,  as 
the  isolated  interviews  in  the  summer  and  fall  of  1907  could 
not  be  held  to  be  a  suflScient  basis  for  an  opinion  as  to  the 
mental  condition  ten  months  later  of  one  who  is  shown  to  have 
been  suffering  with  a  progressive  disease  and  a  gradual  weak- 
ening of  body  and  mind. 

The  fifty-sixth  exception  related  to  the  action  of  the  Court 
in  disallowing  a  question  propounded  on  re-direct  examina- 
tion to  one  of  the  witnesses  for  the  caveatee  as  to  tlie  num- 
ber of  times  he  had  seen  Mrs.  Ruby  on  her  j>orch,  the  object 
being,  as  stated  by  counsel,  to  refresh  the  memory  of  the  wit- 
ness by  reference  to  the  testimony  of  the  caveator  as  to  when 
her  mother  was  able  to  be  out ;  but  as  the  witness  had  stated 
in  chief  that  he  saw  the  testatrix  frequently  when  she  was 
able  to  be  on  the  front  porch,  and  as  the  occasions  when  she 
could  be  thus  seen  were  otherwise  shown,  we  can  see  no 
prejudice  to  the  caveatee  in  this  ruling  even  if  it  were  erron- 
eous. 

The  ])urpose  of  the  testimony  objected  to  in  the  fifty-sev- 
enth and  fifty-eighth  exceptions  was  to  lay  a  foundation  to 
impeach  a  witness  who  had  testified  that  Mrs..  Ruby  was 
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mentally  capable  by  showing  that  the  witness  in  a  conversa- 
tion with  a  person  named  at  a  time  and  place  indicated  had 
characterized  the  testatrix  as  being  in  her  "dotage."  This 
evidence  was  unobjectionable. 

By  the  fifty-ninth  to  the  sixty-second  exceptions  inclusive 
objections  were  made  to  interrogatories  propounded  on  cross- 
examination  to  Mrs.  Jeannette  F.  Green,  a  witness  for  the 
eaveatee,  relating  to  her  observations  of  the  testatrix  in  Jan- 
uary, 1909,  the  month  before  her  death.  The  witness  had 
testified  in  chief  as  to  Mrs.  Ruby's  capacity  during  the  period 
subsequent  to  the  execution  of  the  will,  and  the  cross-exami- 
nation was  pertinent  to  that  inquiry. 

The  sixty-third,  sixty-seventh,  sixty-eighth  and  sixty-ninth 
exceptions  involved  certain  impeaching  testimony  in  rebuttal, 
the  foundation  for  which  had  been  properly  laid ;  the  sixty- 
fourth  related  to  an  explanation  as  to  the  source  of  informa- 
tion contained  in  a  letter  from  the  witness  to  the  eaveatee 
which  had  been  offered  in  evidence  by  the  latter;  the  sixty- 
fifth  dealt  with  testimony  as  to  the  real  character  of  prop- 
erty which  the  eaveatee  testified  that  the  testatrix  had  said 
was  a  wilderness  when  it  was  proposed  to  her  as  a  security 
for  a  loan;  the  sixty-sixth  was  taken  to  testimony  of  the 
caveator  contradicting  a  statement  attributed  to  her  by  the 
eaveatee  to  the  effect  that  her  mother  was  of  sound  mind 
when  the  will  was  executed ;  and  in  the  seventieth  objection 
was  made  to  a  contradiction  of  testimony  of  the  eaveatee  as 
to  a  matter  of  minor  importance  but  not  wholly  irrelevant. 
Tn  none  of  the  rulings  embraced  in  these  various  exceptions 
have  we  discovered  any  error. 

The  seventy-first  and  final  exception  presents  for  review 
the  action  of  the  Court  below  on  the  prayers.  There  were 
fi\e  offered  by  the  plaintiff  (caveator)  of  which  four  were 
granted:  and  there  were  eleven  submitted  by  the  defendant 
(eaveatee)  of  which  four  were  refused.  The  objections, 
both  general  and  special,  to  the  plaintiff's  granted  prayers 
were  predicated  upon  the  contention  that  there  wa.^  no  leg- 
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ally  sufficient  evidence  that  the  testatrix  was  incapable  of 
executing  a  valid  deed  or  contract  or  that  she  did  not  have 
knowledge  or  understanding  of  the  contents  of  the  will,  these 
being  the  questions  involved  in  the  only  issues  left  to  the 
jury.  It  is  apparent  from  our  discussion  of  the  testimony 
dis})osing  of  the  preceding  exceptions  that  the  defendant's 
objections,  on  the  grounds  stated,  to  the  prayers  granted  on 
the  applicaticm  of  the  plaintiff  cannot  be  sustained.  The  gen- 
eral effect  of  these  prayers  is  to  define  the  degree  of  under- 
standing requisite  for  the  execution  of  a  valid  will,  to  per- 
mit the  consideration  of  the  evidence  of  the  testatrix's  mental 
condition  before  and  after  the  testamentary  act  as  reflecting 
upon  her  ability  when  it  occurred,  to  require  the  jury's  de- 
termination of  the  validity  of  the  will  to  be  governed  by  their 
conclusion  as  to  the  capacity  of  the  testatrix  at  the  time  of 
its  execution,  and,  if  they  should  believe  her  to  have  been 
then  incapable,  to  direct  a  verdict  for  the  plaintiff  on  each  of 
the  open  issues. 

Independently  of  the  fundamental  objection  that  they 
were  not  supported  by  legally  sufficient  evidence,  no  criticism 
has  been  made  of  any  of  the  plaintiff's  granted  prayers  ex- 
cept the  fifth  which  deals  with  the  second  issue  relating  to 
knowledge  by  the  testatrix  of  the  contents  of  the  will,  and  a*' 
to  this  it  is  pointed  out  that  the  word  "understand"  is  added 
to  the  term  *'know''  which  is  employed  exclusively  in  the 
issue  as  proix)unded.  The  effect  of  the  prayer  was  not  to  en- 
large the  issue,  even  if  the  addition  of  such  a  synonym  could 
in  any  event  produce  such  a  result,  but  was  merely  to  in- 
struct the  jury  that  "it  is  essential  to  the  validity  of  every 
will  that  the  testatrix  should  know  and  understand"  its  con- 
tents, and  that  if  they  found  her  to  have  been  incapable  of 
executing  a  valid  deed  or  contract  they  should  find  for  the 
plaintiff  on  the  issue  in  question.  We  see  no  valid  objection 
to  this  instruction. 

Of  the  rejected  prayers  of  the  defendant  two  proposed  to 
withdraw  from  the  jury  the  issues  relating  to  testamentary 
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capacity  and  knowledge  of  the  contents  of  the  will,  and  they 
were  properly  refused. 

By  another  prayer  the  jury  was  sought  to  be  instructed 
that  if  the  testatrix  had  delusions  or  hallucinations  of  the 
kind  mentioned  by  the  witnesses  for  the  plaintiff,  and  that 
during  their  continuance  they  rendered  her  mind  unsound, 
yet  if  the  jury  should  belive  that  such  delusions  or  hallucina- 
tions were  temporary  and  occasional  and  not  permanent  and 
continuous,  then  the  presuniptioi?  of  law  is  that  when  the 
will  was  made  the  mind  of  the  testatrix  was  free  from  their 
influence. 

It  was  not  pretended  that  the  will  in  controversy  was  the 
product  of  any  of  the  delusions  mentioned  by  the  witnesses, 
and  the  evidence  offered  on  that  subject  was  designed  and 
used  simply  for  the  purpose  of  reflecting  upon  the  general 
question  of  mental  capacity.  The  prayer  was,  therefore,  not 
directed  to  the  real  issue  in  the  case  and  was  objectionable 
as  tending  to  confuse  that  issue.  It  is  not  necessary  to  deter- 
mine whether  it  was  otherwise  free  from  objection. 

The  remaining  prayer  of  the  defendant  which  the  Court 
below  declined  to  grant  was  to  the  effect  thiat  if  the  jury 
should  find  the  existence  of  a  delusion  or  hallucination  in  the 
mind  of  the  testatrix  as  to  a  person  or  thing,  this  would  not 
in  itself  invalidate  the  will  unless  it  was  the  product  of  such 
delusion  or  hallucination,  and  the  burden  of  proof  is  on  the 
plaintiff  to  satisfy  the  jury  that  the  will  was  so  produced. 
This  prayer,  if  granted,  would  have  imposed  upon  the  plain- 
tiff the  necessity  of  convincing  the  jury  that  the  will  was  the 
result  of  a  delusion  or  hallucination,  and  not  merely  of  a 
general  want  of  testamentary  capacity,  and  it  was,  therefore, 
properly  refused. 

We  have  now  concluded  our  examination  of  the  numerous 
questions  presented  in  this  voluminous  record,  and  in  all  the 
seventy-one  bills  of  exceptions  we  have  found  but  one  ruling 
which  wo  feel  warranted,  under  all  the  circumstances  of  the 
case,  in  holding  to  be  erroneous.     This  was  the  admission  of 
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the  opinion  of  ^fr.  Isaac  as  to  the  mental  incapacity  of  the 
testatrix  two  days  before  the  execution  of  her  will.  The 
question  as  to  whether,  because  of  this  ruling,  the  case  should 
be  remanded  for  a  new  trial,  has  been  reserved  and  will  now 
be  determined.  It  is  apparent  that  the  eri'or  is  more  techni- 
cal- than  substantial.  The  opinion  declared  the  testatrix  in- 
capable on  a  date  falling  between  her  interview  directing  the 
drafting  of  the  will  and  the  day  of  its  actual  execution.  It 
was  confined  to  the  period  during  which  the  testamentary  act 
was  in  preparation  though  not  to  the  precise  time  it  was  con- 
summated. In  view  of  this  and  all  the  other  circumstances 
of  the  case  and  of  the  fact  that  the  instructions  to  the  jnry, 
as  we  have  seen,  limited  their  determination  as  to  mental 
capacity  to  the  time  of  the  execution  of  the  will,  it  would 
be  unreasonable  to  hold  that  the  ruling  in  question  involved 
an  error  sufficiently  serious  to  require  a  reversal.  Under  the 
conditions  presented  by  the  record  we  are  convinced  that  the 
ends  of  justice  do  not  require,  but  forbid,  that  we  should 
reach  a  different  conclusion  and  thereby  incur  the  necessity 
of  subjecting  the  parties  to  further  litigation  and  expense  by 
remanding  the  case  for  retrial. 

The  rulings  below  will,  therefore,  be  affirmed. 

liuUngs  affirmed  with,  costs  to  the  appellee. 
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THE  UNITED  RAILWAYS  AND  ELECTRIC  COM- 
PANY OF  BALTIMORE  vs.  JAMES  WARD. 

CuUision  Between  Electric  Street  Car  and   Wagon  at  Street 
Crossing — Contributory  Negligence — Avoidance  of  In- 
jury— Questions  for  the  Jury — Instructions — Evi- 
dence.— Municipal  Ordinance  Regulating  Speed 
of  Electric  Cars  at  Street  Crossings, 

The  double  tracks  of  the  defendant,  an  electric  street  railway 
c^ompany,  run  north  and  south  on  the  Liberty  Road  where  it 
18  intersected  by  Walbrook  avenue.  PlaintiflF,  driving  in  an 
open  wagon,  accompanied  by  another  man,  on  Walbrook  ave- 
nue, approached  the  crossing  from  the  west,  going  at  a  walk. 
The  evidence  of  those  two  men  was  to  the  effect  that  when  he 
got  within  fifteen  feet  of  the  first  track,  being  the  south- 
bound trank,  plaintiff  looked  and  listened  for  cars,  without 
hearing  or  seeing  any,  and  looked  again  just  before  going  on 
the  track;  that  when  the  horse  was  on  the  second  or  north- 
bound track,  and  the  wagon  was  between  the  two  tracks, 
they  saw  a  car  coming  up  on  the  northbound  track  at  a  high 
rate  of  speed,  about  one  himdred  and  fifty  feet  distant;  that 
the  view  both  from  the  car  and  the  wagon  was  unobstructed 
for  a  considerable  distance ;  that  no  signal  had  been  given  of 
the  car's  approach;  that  the  motorman  seemed  to  bo  working 
at  the  brakes,  but  the  speed  of  the  car  increased ;  that  ]>lain- 
tiff,  upon  seeing  the  car  when  he  was  in  that  dangerous  posi- 
tion, whipped  up  his  horse  in  an  attempt  to  clear  the  track, 
but  the  wagon  was  struck  when  it  was  on  the  northbound 
track  and  the  plaintiff  was  thrown  out  and  injured.  Held, 
that  upon  this  evidence,  the  case  should  not  be  withdrawn 
from  the  jury  either  on  the  ground  that  there  was  no  evi- 
dence of  negligence  on  the  part  of  the  defendant,  or  on  the 
ground  that  the  plaintiff  was  guilty  of  such  contributory 
negligence  as  to  bar  all  right  of  recovery;  that  even  if  it  be 
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assumed  that  the  plaintiff  did  not  look  to  see  if  a  car  was 
coming  before  starting  across  the  tracks  and  was  to  that 
extent  negligent,  yet  the  motorman  had  an  unobstructed  view 
of  the  crossing  for  more  than  five  hundred  feet  and  gave  no 
warning  of  the  approach  of  the  car,  which  was  running  at  a 
rate  of  speed  prohibited  by  ordinance  at  crossings,  and  if  the 
motorman  saw  or  ought  to  have  seen  the  plaintiff  in  time  to 
avoid  the  collision,  it  was  his  duty  to  have  done  so,  and  since 
there  is  evidence  that  the  motorman  could,  by  the  exercise 
of  due  care,  have  avoided  the  accident,  the  case  should  be 
submitted  to  the  jury. 

An  eye-witness  of  a  collision  at  a  railway  crossing  may  give  his 
opinion  concerning  the  speed  of  the  car  at  the  time  of  the 
accident. 

The  ordinance  of  Baltimore  City  providing  that  no  electric  or 
cable  car  shall  cross  any  open  street  in  the  city  at  a  speed 
greater  than  six  miles  an  hour  is  applicable  to  the  crossing 
of  any  street  used  as  such  by  the  public,  whether  the  City 
owns  the  bed  of  the  street  or  not. 

In  an  action  to  recover  damages  for  an  injury  alleged  to  have 
been  caused  by  defendant's  negligence,  a  prayer  instructing 
the  jury  that  if  they  find  that  the  accident  happened  as  testi- 
fied to  by  the  plaintiff,  then  their  verdict  must  be  for  him.  is 
erroneous. 

When  the  plaintiff's  evidence  is  that  his  wagon  was  between 
the  two  tracks  of  an  electric  railway  company  when  he  first 
saw  the  car  approaching  which  collided  with  it,  a  prayer  is 
misleading  and  properly  rejected  which  instructs  the  jury 
that  if  the  motorman  of  the  car  saw  the  wagon  approaching 
the  track,  he  had  the  right  to  assume  that  the  driver  would 
stop  his  horse  in  a  place  of  safety  and  would  not  attempt  to 
drive  across  the  track  in  close  proximity  to  the  car. 

Decided  per  curiam  June  22nd,   1910.     The  following 
opinion  iras  filed  Au(just  oth,  1910. 

Appeal  from  the  Baltimore  City  Court  (Niles,  J.),  where 
there  was  a  judgment  on  verdict  for  the  plaintiff  for  $4,000. 
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Plaintiff's  1st  Prayer  as  Modified. — If  the  jury  find  from 
the  evidence  that  on  or  about  the  20th  day  of  April,  1008, 
about  12.30  o'clock  P.  M.,  the  plaintiff  while  seated  in  a 
wagon  drawn  by  one  horse,  and  driven  by  the  said  plaintiff 
along  and  over  Walbrook  ave.  at  or  about  its  intersection  with 
the  Liberty  road  in  Baltimore  City  was  injured  by  a  car  of 
the  defendant  while  operated  by  its  agents  on  its  road  and 
that  said  injury  resulted  directly  from  the  want  of  ordinary 
care  and  prudence  on  the  part  of  the  defendant  and  not  from 
the  want  of  ordinary  care  and  prudence  on  the  paii;  of  the 
plaintiff  directly  contributing  to  the  injury  then  the  plain- 
tiff is  entitled  to  recover. 

Provided  the  jury  shall  further  find  that  Walbrook  avenue 
at  the  point  where  the  accident  occurred  (if  they  shall  so 
find)  was  at  the  time  of  said  accident  used  by  the  public, 
without  objection,  in  all  respects  as  one  of  the  streets  of  Bal- 
timore (^ity  and  had  been  so  used  for  several  years  previous 
to  the  date  of  said  accident.     (Granted.) 

Plaintiff's  2nd  Prayer  as  Modified. — If  the  jury  find  that 
at  the  time  of  the  accident  the  car  in  question  was  being 
driven  at  a  greater  rate  of  speed  than  six  miles  an  hour  at 
the  crossing  of  Liberty  road  and  Walbrook  avenue  (if  the 
jury  find  that  the  accident  occurred  at  said  crossing)  and 
shall  find  the  ordinance  of  the  !Mayor  and  City  Council,  of- 
fered- in  evidence  and  shall  further  find  the  facts  stated  in 
the  proviso  of  the  plaintiff's  first  prayer  mo<lified  and  shall 
further  find  that  if  the  said  car  had  not  been  running  at  a 
gi'tater  rate  of  speed  than  six  miles  an  hour  the  accident 
could  have  been  avoided,  then  there  was  a  want  of  ordinary 
care  on  the  part  of  the  defendant,  as  mentioned  in  the  plain- 
tiff's first  prayer.     (Granted.) 

Plaintiff's  Srd  Prayer. — If  the  jury  find  for  the  plaintiff, 
then  in  estimating  damages  they  are  to  consider  the  health 
and  condition  of  the  plaintiff  before  the  injuries  complained 
of  as  compared  with  his  present  condition,  and  whether  the 
same  are  in  their  nature  permanent  and  how  far  they  are 
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calculated  to  disable  the  plaintiff  from  engaging  in  those 
business  pursuits  for  which  in  the  absence  of  such  injuries 
he  would  have  been  qualified ;  and  also  the  physical  and  men- 
tal suffering  to  which  he  has  been  subjected  by  reason  of  said 
injuries,  and  the  jury  are  to  allow  such  damages  as  in  their 
opinion  will  be  fair  and  just  compensation  for  the  injuries 
suffered.     (Oranted,) 

Plaintiff's  J/ih  Prayer. — The  Court  instructs  the  jury  that 
if  they  find  that  the  accident  happened  as  testified  to  by  the 
plaintiff  Jaines  Ward  then  their  verdict  must  be  for  the 
plaintiff.     (  Oranted. ) 

Defendant's  1st  Prayer. — That  there  is  no  evidence  leg- 
ally sufficient  to  entitle  the  plaintiff  to  recover  in  the  above 
entitled  cause  and  therefore  the  verdict  of  the  jury  must  be 
for  the  defendant.     (Refused-) 

Defendant's  2nd  Prayer. — That  there  is  no  evidence  leg- 
ally sufficient  to  show  in  this  case  that  the  collision  mentioned 
in  the  plaintiff's  testimony  was  caused  by  any  act  of  negli- 
gence on  the  part  of  the  defendant's  agents  and  servants  in 
the  management,  operation  or  control  of  the  car  mentioned 
in  the  testimony,  and  therefore  the  verdict  of  the  jury  must 
be  for  the  defendant.     (Refused.) 

Defendant's  3rd  Prayer. — That  the  uncontradicted  testi- 
mony shows  that  the  plaintiff  was  guilty  of  negligence  di- 
rectly contributing  to  the  happening  of  the  accident  -  men- 
tioned in  the  testimony,  and  therefore  the  verdict  of  the  jury 
must  be  for  the  defendant.     (Refused.) 

Defendant's  Jfth  Prayer. — The  jury  are  instructed,  that 
there  is  no  evidence  legally  sufficient  in  this  case  to  show  that 
after  the  plaintiff  reached  a  position  of  danger  upon  the  de- 
fendant's track  in  front  of  the  approaching  car,  that  the 
motorman  could,  by  the  exercise  of  ordinary  care  and  cau- 
tion, have  prevented  the  happening  of  the  collision  mentioned 
in  the  testimony,  and  therefore  the  verdict  of  the  jury  must 
be  for  the  defendant.     (Refused.) 
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Defendant's  5th  Prayer. — That  the  plaintiff's  own  testi- 
mony shows  that  when  the  plaintiff  reached  a  position  of 
danger  upon  the  defendant  company's  tracks,  it  was  impossi- 
ble for  the  motorman  of  this  car,  by  the  use  of  ordinary  care 
and  caution  on  his  part,  to  have  prevented  the  happening  of 
the  accident  mentioned  in  the  testimony  and  therefore  the 
verdict  of  the  jury  must  be  for  the  defendant.  (Refused.) 
Defendant's  6th  Prayer. — The  Court  instructs  the  jury 
under  the  pleadings  that  the  burden  of  proof  is  upon  the 
plaintiff  to  show  that  the  injury  complained  of  was  caused 
by  the  want  of  ordinary  care  on  the  part  of  the  motorman 
of  the  car,  and  unless  the  jury  shall  be  satisfied  by  the  pre- 
ponderance of  testimony  that  the  injury  complained  of  was 
caused  solely  by  the  want  of  ordinary  care  on  the  part  of  the 
motorman,  the  plaintiff  is  not  entitled  to  recover,  and  the 
verdict  must  be  for  the  defendant.     {OranJted.) 

Defendant's  7th  Prayer. — That  if  the  motorman  of  the 
car  saw  the  wagon  approaching  the  track,  if  the  jury  so  find, 
he  had  the  right  to  assume  that  the  driver  of  the  wagon 
would  stop  his  horse  in  a  place  of  safety,  and  would  not  at- 
tempt to  drive  across  the  track  in  close  proximity  to  the  car. 
(Refused;  misleading  under  circumstances  of  this  case.) 

Defendant's  8th  Prayer. — That  even  if  the  jury  should 
believe  that  the  motorman  was  guilty  of  negligence,  yet  if 
they  shall  further  believe  from  the  evidence  that  the  plaintiff 
was  also  guilty  of  negligence,  and  that  the  injury  was  di- 
rectly caused  partly  by  the  negligence  of  the  motorman  and 
partly  by  the  negligence  of  the  plaintiff,  then  the  verdict  of 
the  jury  must  be  for  the  defendant  without  regard  to  whose 
negligence  was  the  greater.     (Granted.) 

Defendant's  9th  Prayer. — If  the  jury  shall  find  from  the 
evidence  that  as  the  car  mentioned  in  the  testimony  was  at  or 
near  the  south  side  of  Walbrook  avenue,  the  plaintiff  saw  the 
approaching  car,  and  pulled  up  his  horse  and  then  applied 
the  whip  to  his  horse,  and  attempted  to  cross  in  front  of  the 
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approaching  car,  then  the  verdict  must  be  for  the  defendant. 
(Granted.) 

Defendant's  10th  Prayer, — If  the  jury  shall  find  from  the 
evidence  that  the  accident  in  question  could  have  been  avoided 
by  the  exercise  of  ordinary  care  and  caution  on  the  part  of 
the  plaintiff,  the  verdict  must  be  for  the  defendant. 
(Granted.) 

Defendant's  11th  Prayer. — The  Court  instructs  the  jury 
that,  if  they  shall  find  from  the  evidence  that  when  the  car 
mentioned  in  the  testimony  was  at  or  near  the  south  side  of 
Walbrook  avenue,  the  plaintiff  pulled  up  his  horse  and  after- 
wards applied  the  whip  to  his  horse,  and  attempted  to  cross 
in  front  of  the  approaching  car,  then  their  verdict  must  be 
for  the  defendant. 

Defendant's  11th  Prayer  as  Modified. — If  the  jury  shall 
find  from  the  evidence  that  when  the  car  mentioned  in  the 
testimony  was  at  or  near  the  south  side  of  Walbrook  avenue, 
the  plaintiff  and  his  horse  were  west  of  the  track  on  which 
the  car  was  running  (if  the  jury  so  find)  and  that  the  plain- 
tiff pulled  up  hia  horse  and  afterwards  applied  the  whip  to 
his  horse,  and  attempted  to  cross  in  front  of  the  approaching 
car,  then  their  verdict  must  be  for  the  defendant.   (Chranted.) 

Defendant's  12th  Prayer. — The  Court  instructs  the  jury 
that,  if  they  find  that  the  accident  happened  as  testified  to 
by  the  witness  Sullivan  then  their  verdict  must  be  for  the 
defendant.     (  Gran  ted. ) 

The  cause  was  argued  at  the  October  Term,  1909,  and  was 
re-argued  at  the  January  Term,  1910,  before  Boyd,  C.  J., 
Briscoe,  Pearce,  Schmucker,  Burke,  Thomas.  Patti- 
soN  and  Urner,  JJ. 

Joseph  C.  France  and  /.  Pembroke  Thom,  for  the  appel- 
lant. 

James  J.  Lindsay,  for  the  appellee. 
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Thomas,  J.,  delivered  the  opinion  of  the  Court. 

This  appeal  is  from  a  judgment  in  favor  of  the  plaintiff 
in  an  action  to  recover  for  injuries  alleged  to  have  been 
caused  by  the  n^ligence  of  the  appellant.  During  the  trial 
in  the  Court  below,  the  defendant  reserved  five  exceptions, 
the  first  four  of  which  relate  to  the  rulings  of  the  Court  on 
the  evidence,  and  the  fifth  is  to  the  granting  of  the  plaintiff's 
third  and  fourth  prayers  and  plaintiff's  first  and  second 
prayers  as  modified,  and  to  the  rejection  of  the  defendant's 
first,  second,  third,  fourth,  fifth  and  seventh  prayers,  and 
the  modification  of  its  eleventh  prayer. 

The  main  contention  of  the  appellant  is  that  there  was 
error  in  the  rejection  of  its  first,  second,  third,  fourth  and 
fifth  prayers,  by  which  the  Court  was  asked  to  instruct  the 
jury  that  the  plaintiff  was  not  entitled  to  recover,  first,  be- 
cause he  was  guilty  of  contributory  negligence,  and,  second, 
because  there  was  no  evidence  legally  sufficient  to  show  that 
the  defendant  was  negligent.  In  considering  the  questions 
raised  by  these  prayers  it  will  be  necessary  to  review  the  evi- 
dence in  the  case,  and  to  bear  in  mind  th6  well-established 
rule  that  the  conduct  relied  on  as  constituting  in  law  con- 
tributory negligence  must  be  established  by  clear  and  uncon- 
tradicted evidence,  and  "unless  there  is  some  prominent  and 
decisive  act,  in  r^ard  to  which  there  is  no  room  for  ordi- 
nary minds  to  differ,"  the  question  of  contributory  negligence 
must  be  left  to  the  jury ;  and  that  where  "the  nature  of  the 
act  relied  on  to  show  contributory  negligence  can  only  be 
determined  by  considering  all  the  circumstances  attending 
the  tranaction,  it  is  within  the  province  of  the  jury  to  char- 
acterize it"  (Strcmss  v.  United  Bys.  Co,,  101  Md.  499)  ;  and 
the  further  rule  that  greater  care  and  caution  is  necessary  to 
be  exercised  in  running  a  car  across  the  streets  or  thorough- 
fares of  a  city  than  is  required  in  crossing  a  highway  in  the 
open  country. 

The  appellee  while  driving  along  Walbrook  avenue,  one 
of  the  streets  of  Baltimore  City,  in  attempting  to  cross  the 
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tracks  of  the  appellant  company  at  the  comer  of  Walbrook 
avenue  and  Liberty  road,  was  struck  by  one  of  the  appellant's 
cars  and  was  injured.  There  are  two  tracks  on  this  line, 
both  on  the  west  side  of  Liberty  road,  one  called  the  south- 
bound and  the  other  the  northbound  track,  and  where  Wal- 
brook avenue  crosses  Liberty  road  they  are  level  with  the  sur- 
face of  the  street.  On  the  day  of  the  accident  the  appellee 
was  employed  by  Stewart  and  Company,  and  was  engaged  in 
delivering  packages  for  his  employers.  lie  was  driving  an 
ordinary  one-horse  delivery  wagon,  and  had  with  him  at  the 
time  of  the  accident  a  young  man  named  Thomas  R.  Rob- 
bins,  who  was  assisting  him  in  distributing  the  packages,  and 
a  small  child  whom  he  had  picked  up  on  his  route.  The  ap- 
pellee was  sitting  on  the  right  side  of  the  front  seat  of  the 
wagon,  with  the  child  next  to  him,  and  Thomas  R.  Robbins 
was  sitting  on  the  left  side  of  the  same  seat.  The  side  and 
back  curtains  of  the  wagon  were  up,  and  as  they  approached 
the  crossing  at  Walbrook  avenue  and  Liberty  road,  driving 
ahmg  the  south  side  of  Walbrook  avenue  and  going  east,  when 
about  fifteen  or  twenty  feet  from  the  west  side  of  Liberty 
road,  according  to  the  testimony  of  the  appellee  and  Robbins, 
they  both  looked  to  the  north  to  see  if  there  was  a  car  coming 
on  the  southbound  track,  and  to  the  south  to  see  if  there  was 
one  coming  on  the  northbound  track  and  did  not  see  or  hear 
one,  and  at  that  point  they  could,  by  looking  over  a  fence,  see 
a  car  coming  north  from  North  avenue,  the  next  street  south, 
for  thret-quartera  of  a  block.  The  appellee  further  states 
that  when  the  horse  had  about  reached  the  west  edge  of  the 
southbound  track,  which  was  the  first  track  to  be  crossed,  he 
looked  again  to  the  south,  in  the  direction  of  North  avenue, 
to  see  if  a  car  was  coming  on  the  northbound  track,  at  which 
point  he  could  see  as  far  as  North  avenue,  and  not  seeing  or 
hearing  one  he  drove  on  in  a  walk,  and  that  when  the  wagon 
was  between  the  northbound  and  southbound  tracks  he  saw  a 
car  rapidly  approaching  on  the  northboimd  track,  about  one 
hundred  and  fifty  feet  distant,  and  that  the'motorman  was 


Digitized  by 


Google 


UiflTED  EYS.  CO.  vs.  WARD.  057 

]U^^  1  Opinion  of  the  Court 

working  the  lever.  In  answer  to  the  question,  "Now,  what 
effort,  if  any,  did  you  make  when  you  saw  the  car  com'^g 
up  at  that  point  at  this  rapidity  T'  he  said :  "I  tried  to  get 
out  of  his  way,  I  saw  he  couldn't  clear  it,  and  1  tried  to  help 
him  out,  that  was  the  only  thing  I  could  do."  He  stated  fur- 
ther that  he  thought  the  car  was  going  about  forty  miles  an 
hour ;  that  when  he  first  saw  the  car  approaching  on  the  north- 
bound track  the  wagon  was  between  the  northbound  track 
and  the  southbound  track,  and  the  horse  was  on  the  north- 
bound track;  that  seeing  that  the  motorman  oould  not  stop 
the  car  he  urged  the  horse  on  with  the  hope  of  clearing  the 
track,  but  that  the  speed  of  the  car  seemed  to  increase  after 
he  saw  it  and  until  it  struck  him,  and  that  when  the  wagon 
was  struck  it  was  on  the  northbound  track. 

Thomas  R.  Robbins  further  testified  that  when  you  get 
within  three  feet  of  the  southbound  track,  coming  east  on 
Walbrook  avenue,  you  can  see  the  east  side  of  Liberty  road  as 
far  as  Korth  avenue,  but  you  cannot  see  the  car  tracks  "be- 
cause of  the  yards  on  11th  street,  you  only  see  the  top  of  a 
car;"  that  after  he  looked,  when  about  fifteen  or  twenty  feet 
from  the  southbound  track,  and  did  not  hear  or  see  a  car,  he 
turned  to  one  side  to  get  his  packages  ready,  and  that  when 
he  turned  around  again  and  looked  up  the  horse  was  on  the 
northboimd  track,  and  he  saw  a  car  about  one  hundred  feet 
away  coming  north,  from  North  avenue  to  Walbrook  avenue ; 
that  it  was  coming  as  fast  as  it  could  come,  "I  guess  about 
fourteen  miles  an  hour;"  that  he  had  no  idea  how  fast  a  car 
can  go,  but  that  "this  ear  was  going  as  fast  as  it  could."  He 
stated  further  that  "the  motorman  was  in  control  of  the  car." 
and  that  "he  was  turning  off  the  brakes  or  turning  them  on, 
T  don't  know  which,  in  the  excitement,  because  the  next  min- 
ute I  was  thrown  out  of  the  wagon.  That  the  car  struck  the 
right  wheel  in  front,  it  struck  the  hub ;  it  struck  the  hub  and 
bent  the  axle  and  drove  it  about  fifteen  or  twenty  feet  north- 
erly." There  is  also  evidence  tending  to  show  that  the  dis- 
tance from  North  avenue  to  Walbrook  avenue  is  four  hun- 
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dred  and  twenty-eight  feet ;  that  the  motorman  of  a  car  com- 
ing north  on  Liberty  road  can  see  a  horse's  head  on  the  west 
side  of  Liberty  road  at  Walbrook  evenue  from  a  point  five 
hundred  and  fifty  feet  distant,  and  for  five  hundred  and 
fifty-eight  feet  he  would  have  full  view  of  anyone  crossing 
Liberty  road  at  Walbrook  avenue ;  that  Walbrook  avenue  and 
Liberty  road  are  much  used  thoroughfares  within  the  city 
limits,  and  that  on  the  accasion  of  the  accident  no  signal  or 
warning  was  given  by  those  in  charge  of  the  car  as  it  ai>- 
proached  the  crossing. 

The  appellant  relies  upon  the  cases  of  McXah  v.  Unifed 
Rys.  Co.,  94  Md.  719 ;  Meidling  v.  United  Rys.  Co.,  97  Md. 
73 ;  Heying  v.  United  Rys.  Co,^  100  Md.  281,  and  Phillips 
V.  IV  £  R.  Ry.  Co.,  104  ^[d.  455.  In  McNah's  Case  the 
aexiident  happened  in  the  country,  where  the  rate  of  speed  at 
which  the  cars  ran  was  from  twenty  to  twenty-five  miles  an 
hour.  "Plaintiff  drove  in  her  phaeton  at  a  trot  along  the 
county  road  to  the  turnpike  when,  slowing  down  but  not  stop- 
ping, she  looked  to  see  if  a  car  was  coming  from  one  direction 
on  the  track  nearest  her.  Seeing  no  car  on  that  track  and 
hearing  no  gong  sounded,  plaintiff  drove  across  the  road  and 
when  her  hoi*se  was  in  the  space  between  the  two  tracks  she 
saw  a  car  forty  feet  distant  approaching  at  a  high  rate  of 
speed  from  the  other  direction.  Her  horse  was  gentle  and 
accustomed  to  the  cars  and  she  was  then  in  a  place  of  safety. 
Instead  of  stopping  or  backing  she  whipped  up  her  horse  and 
attempted  to  cross  in  front  of  the  cars  which  struck  the  rear 
wheels  of  the  carriage,  throwing  her  out  and  causing  an  in- 
jury." On  cross-examination  she  was  asked  whether  the 
horse  .was  afraid  of  the  cars,  and  she  answered :  "Not  at  all, 
and  she  is  not  afraid  yet."  She  was  also  asked :  'Ton  knew 
the  cars  could  pass  her  without  her  being  afraid  ?"  And  she 
replied :  "Yes,  sir."  She  was  then  asked  the  following  ques- 
tion :  "Then  there  was  nothing  so  far  as  the  mare's  nervous- 
ness was  concerned,  which  would  prevent  you  pulling  her 
back  and  letting  the  car  pass  in  front  ?"  and  her  answer  was, 
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*'Xothing  at  all,  only  I  never  back  if  I  can  go  forward." 
CiiiKF  Judge  McSiiebky  said  in  that  case:  '*lt  is  perfectly 
obvious  from  the  plaintiff's  own  testimony  that  when  she  saw 
the  approaching  car  she  was  in  a  place  of  safety;  that  by 
staying  for  a  moment  where  she  then  was  she  would  not  have 
incurred  any  risk  of  injury  either  from  the  car  or  from  the 
frightening  of  her  horse ;  that  there  was  no  reason  whatever 
for  her  not  stopping  or  not  remaining  in  that  place  of  safety, 
other  than  her  indisposition  to  back  if  she  could  go  forward ; 
and  that  she  deliberately  went  forward  in  the  face  of  an  im- 
minent and  apparent  danger  because  she  thought  she  could 
get  across  the  south  track  before  the  car  running  on  that  track 
reached  the  point  at  which  she  was  crossing.  This  was  sheer 
recklessness.'' 

In  Meidling's  Case  the  deceased  was  driving  after  dark  to- 
wards the  tracks  of  a  suburban  electric  railway.  "The  road 
lay  through  open  fields,  and  the  cars  ran  there  at  a  high  rate 
of  speed.  The  view  was  unobstructed  and  the  deceased  saw 
the  headlight  of  an  approaching  car  but  supposing  that  he 
could  cross  in  time  continued  to  drive  on  as  before  and  a  col- 
lision occurred  which  caused  his  death."  The  Court  there 
held  that  the  contributory  negligence  of  the  deceased  in  thus 
attempting  to  cross  in  front  of  a  rapidly  approaching  car 
which  he  clearly  saw  was  such  as  to  bar  a  recovery. 

In  Heying's  Case  the  "plaintiff,  a  woman,  driving  a  wagon 
on  a  dark  morning  in  midwinter,  came  to  the  tracks  of  de- 
fendant's electric  street  railway.  She  saw  a  car  coming,  but 
erroneously  thinking  there  was  time  to  cross,  attempted  to 
do  so,  and  the  wagon  was  struck  by  the  car  and  plaintiff  was 
injured.  There  was  no  evidence  that  the  motorman  could 
have  stopped  the  car,  after  perceiving  plaintiff's  peril,  in 
time  to  avoid  the  collision."  The  Court  held  that  the  case 
was  properly  withdrawn  from  the  jury  because  there  was  no 
evidence  of  negligence  on  the  part  of  the  defendant  and  there 
was  evidence  of  contributory  negligence. 
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In  Phillipp's  Case  the  plaintiff  was  riding  sidewise  on 
horseback  along  the  connty  road,  on  one  side  of  which  ran  the 
tracks  of  an  electric  railway.  In  that  case  Jvdge  McSherrt 
said:  **l)uring  the  whole  time  he  rode  along  the  turnpike  his 
back  was  towards  the  tracks,  and  when  he  turned  at  right 
angles  to  go  over  the  crossing  his  back  was  towards  the  ap- 
proaching car.  He  was  facing  Washington  after  tumitig. 
If  he  then  glanced  to  the  right  he  looked  away  from  the 
tracks;  if  he  glanced  to  the  left  his  line  of  vision  was  di- 
rectly over  and  peq)endicular  to  the  tracks  at  the  crossing 
To  have  seen  up  the  tracks  towards  Rockville,  and  therefore, 
towards  the  car  which  finally  struck  him,  he  would  have  been 
obliged  to  turn  completely  around  on  his  horse  and  face  in  a 
direction  precisely  opposite  to  the  one  he  occupied  after  he 
had  turne<l  his  horse  to  cross  the  track.  He  does  not  say  he 
did  this,  and  iniless  he  did  so,  it  was  not  possible  for  him  to 
se<*  the  oncoming  car.  *  *  *  It  was  carelessness  on  the  part 
of  the  aj)pellant  to  venture  on  the  tracks  with  his  back  to- 
wards the  car  which  struck  him ;  and  his  injury  was  undoubt- 
edly due  to  his  inability  to  see  up  the  track  in  his  rear,  and 
his  inability  to  see  up  the  track  was  occasioned  by  his  vol- 
untary assumption  of  an  attitude  in  riding  which  no  prudent 
man  would  have  taken  in  crossing  a  railway  track.  *  *  *  In 
considering  this  question  of  contributory  negligence  it  must 
be  borne  in  mind  that  the  injury  did  not  occur  on  the  streets 
of  a  city,  but  in  the  open  country  where  a  higher  rate  of  speed 
in  the  movement  of  electric  cars  is  permissible  than  is  al- 
lowed along  the  more  crowded  thoroughfare  of  a  town.  More 
caution  was,  therefore,  demanded  of  a  person  in  crossing  a 
trac^k  of  an  electric  railway  in  the  country  than  would  have 
been  necessary  in  the  city.  The  use  of  no  gi'cater  caution  in 
the  open  country  than  would  have  been  requisite  to  constitute 
ordinary  care  and  prudence  in  the  city,  would  not  have  been 
diie  care  and  caution  on  the  part  of  the  individual  in  ap- 
proaching and  going  upon  an  electric  railway  crossing  in  the 
country.     An  act  which  would  be  prudent  in  the  city  might 
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I)e  glaringly  negligent  in  the  country;  and,  hence,  the  stand- 
ard by  which  contributory  negligence  is  to  be  measured  in 
the  two  instances  necessarily  varies  with  the  changed  condi- 
tions existing  in  the  two  dissimilar  localities.'' 

The  facts  of  these  cases,  as  we  have  stated  them  above, 
clearly  distinguish  them  from  the  case  at  bar.  Here  the 
])laintiff  was  driving  along  one  of  the  thoroughfares  of  the 
city.  Before  attempting  to  cross  the  tracks  of  the  appellant 
he  looked  twice  to  see  if  a  car  was  approaching,  and  not  see- 
ing (me  he  ventured  across  as  he  had  a  right  to  do.  When 
he  iirst  discovered  the  rapidly  approaching  car  he  was  not, 
according  to  his  testimony  and  the  testimony  of  Robbins,  in 
a  ])lace  of  safety,  for  the  wagon  was  between  the  northbound 
and  the  southbound  tracks  and  the  horse  was  on  the  north- 
bound track.  He  says  that  in  the  position  he  was  in  it  was 
not  possible  for  the  car  to  pass  without  striking  him,  and 
that  the  only  thing  he  could  do  was  to  try  to  get  across  the 
track,  which  he  tried  to  accomplish. 

The  appellant  insists  that  if  the  ai)pellee  had  looked  before 
venturing  to  cross  the  tracks  he  would  have  seen  the  car,  and 
as  he  did  not  si  e  the  car  he  evidently  did  not  look,  but  even 
if  we  assume  that  the  appellee  did  not,  before  attempting  to 
cross  the  tracks,  look  to  see  if  a  car  was  approaching,  and 
that  he  was  to  that  extent  negligent,  the  Court  below  would 
not  have  been  justified  in  directing  a  verdict  for  the  defend- 
ant on  the  ground  of  contributory  negligence,  or  because 
there  was  no  evidence  of  negligence  on- the  part  of  the  appel- 
lant. As  we  have  said,  the  evidence  tends  to  show  that  in 
coming  u])  Lilxnty  road  the  motomian  had  an  unobstructed 
view  of  the  crossing  at  Walbrook  avenue  for  the  distance  of 
five  hundred  and  fifty-eight  feet,  and  that  no  warning  was 
given  of  the  approaching  car.  The  company  is  not  allowed 
to  run  its  cars  along  the  thoroughfares  of  the  city  at  the  rate 
of  s]>eed  I  ermitted  in  the  country,  and  as  they  approach  a 
street  crossing  it  is  a  duty  of  those  in  charge  of  the  car  to 
keep  a  sharp  lookout,  and,  if  the  car  is  moving  rapidly,  to 
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slacken  its  speed  suificiently  to  euable  them  to  have  the  car 
well  under  control  so  as  to  avoid  a  collision  with  anyone  who 
may  be  using  the  crossing.  If  the  motorman  in  charge  of  the 
car  in  question  saw  the  appellee,  or  by  the  exercise  of  due 
care  could  have  seen  him  in  the  act  of  crossing  the  tracks  in 
time  to  have  prevented  the  accident,  it  was  his  duty  to  have 
stopped  the  car  in  time  to  avoid  the  collision,  and  if  the 
accident  occurred  by  reason  of  his  failure  to  do  so  under 
such  circumstances,  his  negligence,  and  not  the  negligence 
of  the  appellee,  was  the  proximate  cause  of  the  injury.  This 
nilc  was  applied  in  the  case  of  Consolidated  By.  Co.  v. 
Rifcowitz,  80  Md.  338,  where  a  woman  was  injured  while 
crossing  a  street  in  front  of  an  approaching  car,  which  was 
only  iifteen  feet  from  the  point  at  which  she  attempted  to 
cross.  There  was  a  clear  view  in  the  direction  from  which 
the  car  came  of  one  thousand  feet,  and  she  testified  that  she 
looked  and  did  not  see  the  car.  There  was  also  evidence  tend- 
ing to  show  that  the  motorman  did  not  ring  his  gong,  and 
that  the  car  was  going  at  the  rate  of  ten  or  eleven  miles  an 
hour.  In  that  case  the  Court  said:  "The  prayer,  in  the  form 
in  which  it  was  offered  by  the  defendant,  rested  upon  the 
broad  proposition  that  the  plaintiff  had,  by  her  contributory 
negligence,  destroyed  her  right  of  recovery,  because  although 
she  testified  that  she  had  looked  for  a  car  on  Pratt  street  be- 
fore attempting  to  cross,  her  evidence  also  showed  that  there 
was  nothing  to  prevent  her  from  seeing  the  car  if  she  had 
proi)erly  looked  for  iU  It  has  been  held  in  different  cases 
that  while  the  ])ublic  had  equal  rights  \vith  street  railway 
companies  to  use  the  streets  of  a  city  for  purpose  of  travel, 
a  pedestrian,  in  the  exercise  of  his  right  of  crossing  a  street, 
should  use  his  senses  to  ascertain  whether  a  car  is  approach- 
ing. Due  and  ordinary  care  must  be  exercised  in  crossing 
the  streets,  as  in  all  other  transactions  of  life.  *  *  *  These 
cases,  however,  also  hold  that  the  failure  by  a  pedestrian  to 
stop  and  look  before  crossing  a  street  railway  will  not  under 
all  circumstances,  per  sr,  constitute  such  contributory  neg- 
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ligence  as  will  prevent  recovery.  Mere  negligence  or  want 
of  ordinary  care  will  not  disentitle  the  plaintiff  to  recover, 
unless  the  n^ligence  is  such  that  but  for  it  the  misfortune 
could  not  have  happened ;  nor  if  the  defendant  might  by  ex- 
ercise of  care  on  his  part  have  avoided  the  consequences  of 
the  neglect  or  carelessness  of  the  i)laiutiff.  ^  ^  *  There  was 
some  conflict  of  evidence  as  to  the  conduct  of  the  plaintiff  at 
the  time  of  the  accident,  but,  assuming  that  she  was  negli- 
gent, there  was  evidence  from  which  the  jury  might  have 
found  that  the  motorman  could,  by  exercic^iug  care  on  his 
part  have  prevented  the  consequence  of  the  neglect  or  care- 
lessness of  the  plaintiff."  See  also  United  Railways  Co,  v. 
Cameal,  110  Md.  211.  If,  on  the  other  hand,  the  motorman 
was  exercising  due  care  in  approaching  the  crossing,  and  was 
led  by  the  act  or  conduct  of  the  appellee  to  reasonably  be- 
lieve that  he  would  not  attempt  to  cross  the  tracks  until  after 
the  car  had  passed,  the  appellant  would  not  be  liable  unless, 
after  discovering  the  appellee  in  the  act  of  crossing  the  tracks, 
the  motorman  could  by  the  exercise  of  due  care  have  avoided 
the  accident. 

It  follows  from  what  we  have  said  that  if  the  testimony  of 
the  appellee  and  Robbins,  that  they  looked  before  venturing 
across  the  tracks  and  did  not  see  a  car,  and  that  when  they 
first  saw  the  car  the  horse  was  on  the  northbound  track,  is  en- 
titled to  any  credit,  the  case  was  one  for  the  jury,  and  that 
even  if  it  be  assumed  that  the  appellee  did  not  look  for  a  car 
before  attempting  to  cross  the  tracks,  and  that  he  was  to  that 
extent  negligent,  there  was  evidence  tending  to  show  that  the 
motonnan  could,  by  the  exercise  of  due  care,  have  avoided 
the  accident,  and  that  there  was,  therefore,  no  error  in  the 
refusal  of  the  Court  below  to  withdraw  the  case  from  the 
jury. 

The  first  exception  is  to  the  action  of  the  Court  in  permit- 
ting the  plaintiff  to  state  the  speed  at  which  the  car  was 
running  when  he  first  saw  it  approaching,  and  the  third  and 
fourth  exceptions  are  to  the  rulings  of  the  Court  allowing  the 
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witnesses  to  state  how  long  Liberty  road  and  Walbrook  ave- 
nue have  been  travelled  by  the  public.  We  see  no  objecticm 
to  this  evidence.  It  is  the  uniform  practice  to  allow  those 
who  witness  an  accident  of  the  character  of  the  one  we  are 
considering  to  testify  to  the  speed  of  the  train  or  car,  and  to 
permit  those  who  are  familiar  with  it  to  describe  the  place 
of  the  accident.  Bait  City  Pass.  Co.  v.  McDonnell,  43  Md. 
534;  Consolidated  By.  Co.  v.  Bifcou%tz,  supra;  United  By. 
Co.  V.  Seymour,  92  Md.  425;  1  Greerdeaf  on  Evidence  (16th 
ed.),  sec.  441  .f  ;  and  ^Wigmorc  on  Evidence,  sec.  1977. 

The  sei'ond  exception  is  to  the  admission  in  evidence  of  the 
ordinance  of  the  May<>r  r.nd  City  Council  of  Baltimore  which 
provides:  **Xo  traction,  cuble,  electric  or  other  city  passen- 
ger railway  car  or  cars  not  drawn  by  horse  power  shall  cross 
any  open  stre(  t  within  the  limits  of  the  City  of  Baltimore 
at  a  speed  greater  than  six  mihs  an  hour;  for  each  and  everj 
violation  of  this  section  the  offender  upon  conviction  thereof, 
shall  be  liable  to  a  fine  of  five  dollars  and  costs."  The 
ground  of  this  exception  is  that  there  was  no  evidence  to  show 
that  the  city  owned  that  portion  of  Walbrook  avenue  which 
crosses  Liberty  r<.ad.  The  defendant  offered  in  evidence  an 
ordinance  of  the  Mayor  and  City  Council  of  Baltimore  au- 
thorizing the  Mayor  to  accept  a  deed  for  the  bed  of  Walbrook 
avenue  frcnn  the  Baltimore  and  Liberty  Turnpike  road  to 
Thirteenth  stre(  t,  the  deed  to  the  Mayor  and  City  Council 
for  that  part  of  the  bed  of  Walbrook  avenue,  and  also  an 
agreement  betw^een  the  Baltimore  Traction  Company  and  the 
Baltimore  and  Liberty  Tunipike  Company,  whereby  the  said 
Turnpike  Company  gi'anted  to  said  Traction  Company  the 
right  to  lay  down  and  maintain  its  tracks  on  said  Turnpike 
road.  The  e<Mitention  of  the  appellant  is  that  as  there  was 
no  ( vidence  to  show  that  the  city  owned  Walbrook  avenue 
where  it  crosses  th(»  Libei^ty  road  the  ordinance  does  not  ap- 
])]y.  But  the  evidence  does  show,  or  tend  to  show,  that  Wal- 
brook avenue  where  it  crosses  Liberty  road  and  Liberty  road 
are  much  used  thoroughfares  within  the  city  limits,  and  that, 
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within  the  meaning  and  purpose  of  the  ordinance,  Walbrook 
avenue  was  just  as  much  an  "open  street  within  the  limits 
of  the  City  of  Baltimore"  as  it  would  have  been  if  the  city 
had  owtied  the  fee  in  the  bed  of  the  street  where  it  crosses 
Liberty  road.  The  object  and  purpose  of  the  ordinance  was 
to  guard  against  accidents  at  street  crossings,  and  to  that  end 
to  prohibit  those  in  charge  of  a  car  from  crossing  a  street  at 
a  speed  greater  than  six  miles  an  hour,  and  was  evidently  in- 
tended to  apply  to  the  crossing  of  any  open  street  within  the 
city  limits,  whether  the  city  owned  the  bed  of  the  street  at 
the  crossing  or  not.  It  would  be  giving  the  ordinance  rather 
a  narrow  construction,  when  taking  into  consideration  its 
object  and  purpose,  to  hold  that  it  did  not  apply  to  a  crossing 
of  a  street  simply  because  the  city  did  not  own  the  fee  in  the 
Ix'd  of  the  street  at  the  crossing,  notwithstanding  the  street 
and  crossing  are  used  in  all  respects  as  one  of  the  open  streets 
of  the  city,  and  we  cannot  therefore  accept  the  view  that  the 
ordinance  does  not  apply  to  the  crossing  at  Walbrook  avenue 
and  Liberty  road,  which  all  of  the  evidence  shows  or  tends 
to  show,  has  been  used  for  a  number  of  years  as  one  of  the 
streets  and  thoroughfares  of  the  city.  If  a  similar  accident 
should  occur  at  the  crossing  of  Charles  and  Baltimore  streets 
by  reason  of  the  running  of  a  car  on  Baltimore  street  over 
said  crossing  at  a  higher  rate  of  speed  than  the  ordinance 
permits,  it  is  clear  that  it  would  not  be  necessary,  before  of- 
fering the  ordinance  in  evidence,  to  show  that  the  city  owned 
the  bed  of  the  streets  at  the  crossing.  For  the  same  reason 
it  was  not  necessary  in  this  case,  where  the  evidence  shows 
that  the  crossing  in  question  has  been  used  as  a  street  for  a 
number  of  years,  to  prove  that  the  city  owned  the  bed  of  Wal- 
brook avenue  at  the  crossing. 

From  what  we  have  said  in  regard  to  the  second  exception, 
it  is  apparent  there  was  no  error  in  gi*anting  the  plaintiff's 
first  and  second  prayers  as  modified.  Plaintiff's  first  prayer 
as  modified  amounted  to  an  instruction  that  if  the  jury  found 
that   the   accident   occurred   on   Walbrook   avenue  where   it 
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crosses  Liberty  road,  in  Baltimore  City,  and  that  said  cross- 
ing had,  for  a  number  of  years,  been  used  by  the  public  ^'in 
all  respects  as  one  of  the  streets  of  Baltimore  CUy,"  and 
that  while  driving  over  said  crossing  the  plaintiff  was  struck 
by  one  of  defendant's  cars  and  injured,  and  that  taid  **in- 
jury  resulted  directly''  from  the  negligence  of  the  defend- 
ant and  not  from  any  negligence  on  the  part  of  the  plaintiff 
directly  contributing  to  the  injury,  "then  the  plaintiff  was 
(ntitled  to  recover."  As  we  have  stated,  the  evidence  shows 
that  the  city  owned  the  bed  of  Walbrook  avenue  up  to  the 
l)oint  where  it  crosses  Liberty  road;  that  Walbrook  avenue 
and  Liberty  road  were  much  used  thoroughfares  within  the 
city  liuiits,  and  that  that  part  of  Walbrook  avenue  which 
crosses  Liberty  road  has  been  used  by  the  public  "in  all  n*- 
spects"  as  a  city  street  for  a  number  of  years.  It  was,  there- 
fore, the  duty  of  the  defendant  in  running  its  cars  over  said 
crossing  to  exercise  the  same  care  as  would  have  been  re- 
quired of  it  had  the  city's  title  to  the  bed  of  Walbrook  ave- 
nue extended  across  Liberty  road.  Plaintiff's  second  prayer 
as  modified  follows  the  form  of  a  prayer  approved  by  this 
Court  in  Uniied  Ry.  Co.  v.  Biedler,  98  Md.  564.  Plaintiff's 
third  prayer  is  the  usual  prayer  for  damages  in  such  cases. 
and  the  exception  to  it  was  not  pressed  in  this  Court. 
Plaintiff's  fourth  prayer  instructed  the  jury  that  if  they 
found  that  the  accident  happened  as  testified  to  by  the  plain- 
tiff, James  Ward,  "then  the  verdict  must  be  for  the  plaintiff." 
That  form  of  instruction  was  condemned  by  this  Court  in 
United  Bys.  Co.  v.  CorUn,  109  Md.  460,  and  should,  for  the 
reasons  there  stated,  have  been  rejected. 

Defendant's  seventh  prayer  (the  Reporter  is  requested  to 
set  out  the  granted  prayers  of  the  plaintiff  and  the  rejected 
prayers  of  the  defendant  and  defendant's  eleventh  prayer  as 
modified  in  his  report  of  the  case),  was  calculated  to  mislead 
the  jury  and  was  properly  rejected.  The  jury  might  under 
the  eireumstances,  have  concluded  that  the  instruction  meant 
that  if  the  motorman  saw  the  plaintiff  approaching  the  tracks 
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he  had  a  right  to  assume  that  the  plaintiff  would  stop  and  let 
the  car  pass,  and  that  no  further  care  or  caution  was  required 
of  him  in  running  his  car  over  the  crossing. 

The  defendant  was  not  prejudiced  by  the  modification  of 
its  eleventh  prayer.  The  motorman  testified  that  when  he 
saw  the  appellee  pull  up  his  horse  and  afterwards  hit  the 
horse  with  his  whip  the  appellee  was  west  of  the  southbound 
track,  and  the  prayer  was  modified  so  as  to  meet  the  evidence 
offered  by  the  defendant. 

Because  of  the  error  in  granting  the  plaintiff's  fourth 
prayer  the  judgment  of  the  Court  below  must  be  reversed, 
and  a  new  trial  will  be  awarded,  in  accordance  with  the  pre- 
vious order  passed  in  this  case. 

Judgment  reversed  and  new  trial  awarded. 

Briscoe^  Pearce  and  Schmucker,  JJ.,  dissent  as  to  the 
rulings  on  contributory  negligence. 


SUSQUEHANNA  TRANSMISSION  COMPANY  t;^. 
ALLEN  H.  ST.  CLAIR. 

Co-Tenancy — One  Tenant  in  Common  Not  Authorized  to  Con- 
struct on  Land  Telephone  or  Electric  Trans- 
mission  Line  Without  Compensation, 

One  tenant  in  common  of  land  has  no  right  to  change  the  pur- 
pose for  which  the  land  had  been  used,  or  to  commit  waste 
thereon,  or  to  appropriate  a  part  thereof  to  his  exclusive  use. 

Plaintiff  company  and  the  defendant  were  tenants  in  common 
of  land  which  had  been  used  for  farming  purposes.  Plain- 
tiff designed  to  construct  through  it  an  overhead  line  for  the 
transmission  of  electricity,  consisting  of  cables  supported  on 
steel  towers,  and  in  connection  therewith  plaintiff  began  the 
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erection  of  a  teleplionc  line  through  the  laud.  The  plaintiff's 
bill  alleged  that  the  defendant,  objecting  to  such  use  of  the 
land,  had  threatened  to  cut  down  the  poles,  etc.,  and  asked 
for  r.n  injunction  against  his  interference  with  either  the 
telephone  -r  the  transmission  line.  Held,  that  since  the  erec- 
tion of  the  towers  for  the  transmission  line  and  of  poles  of 
the  telephone  line  would  interfere  with  defendant's  use  of  the 
land,  and  dispossess  him  of  it,  and  would  divert  the  common 
property  from  its  former  use,  the  plaintiff  is  not  entitled  to 
either  of  the  injunctions  asked  for. 
Held,  further,  that  the  circumstance  that  the  plaintiff  com- 
pany is  a  public  service  corporation  does  not  enlarge  its  right 
as  a  co-owner,  and  that  the  plaintiff  can  only  acquire  the 
interest  of  the  defendant  in  the  land  by  a  condemnation 
under  the  power  of  eminent  domain  or  by  becoming  the  pur- 
chaser of  the  land  under  a  bill  for  partition  or  sale. 

Decided  per  curiam  J  hup  2Srd,  1910.  The  follomnq 
opinion  was  filed  October  IJfth.  1910. 

Cross-a])]>eals  from  the  Circuit  Court  for  Harford  County 
(Van  Bibber,  J.). 

The  cause  was  argued  before  Boyd,  C,  J.,  Briscoe, 
Pearce,  Burke,  Thomas,  Patttson  and  Urner,  JJ. 

Francis  T.  Homer  and  Fred.  R.  Williams  (with  whom 
were  George  R.  Willis  and  Stevenson  A.  Williams  on  the 
brief),  for  the  Susquehanna  Transmission  Co. 

Harry  8.  Carver,  for  Allen  H.  St.  Clair. 

Briscoe,  J.,  delivered  the  opinion  of  the  Court. 

These  are  eross-ap])eals  from  the  Circuit  Court  for  Har- 
ford County,  in  equity,  under  Article  5,  section  31  of  the 
Code  of  Public  General  Laws,  and  by  an  agreement  the  two 
ap})eals  were  heard  at  the  conclusion  of  the  April  Term  of 
this  Court.    On  the  23rd  of  June,  1910,  a  per  curiam  order 


Digitized  by 


Google 


SUSCjrEHANNA  CO.  vs.  ST.  CLAIR.  660 

jj^j  1  opinion  of  the  Court. 

was  passed  annoimciiig  our  conclusion  in  the  case,  to  the 
effect  that  so  much  of  the  order  as  granted  the  injunction  to 
prtveiit  interference  on  the  part  of  the  defendant  with  the 
Cinistruction  of  the  telephone  line  proposed  by  the  complain- 
ant must  be  levei-sed,  and  that  part  of  the  order  denying  the 
injunction  to  restrain  the  defendant  from  interfering  with 
the  erection  of  the  towers  for  the  complainant's  transmission 
lines  would  be  aflSrmed.  The  reason  for  the  conclusion  here- 
tofore reached  by  us  will  now  be  stated. 

It  appears  that  the  plaintiff  and  defendant  are  tenants  in 
common  of  a  strip  of  land  containing  3  46/100  acres,  one 
hundred  feet  wide,  and  about  fifteen  hundred  and  fifty-two 
feet  long,  situate  in  Harford  County,  Maryland;  the  former 
owning  four-fifths  interest  therein  and  the  latter  owning  the 
remaining  one-fifth  interest. 

The  plaintiff  is  a  corporation  folmied  on  the  19th  day 
of  April,  1910,  by  the  merger  and  consolidation  of  the 
Susquehanna  Pole  Line  Company  of  Baltimore  County  and 
the  Susquehanna  Pole  Line  Company  of  Harford  Coun- 
ty, and  is  known  as  the  Susquehanna  Ti*ansmissi(m  Com- 
pany, of  Maryland.  On  the  14th  day  of  May,  1910,  the  date 
of  the  filing  of  the  bill  of  complaint  in  this  case,  this  cor- 
poration was  engaged  in  the  construction  of  a  transmission 
line  of  electrical  energy,  consisting  of  towers,  cables,  poles, 
wires,  etc.,  for  the  purpose  of  carrying  electric  power  or 
energy  from  McCall's  Ferry,  on  the  Susquehanna  Kiver  in 
York  County,  Penn.,  through  York,  Baltimore  and  Harford 
Counties,  to  Baltimore  City. 

The  bill  alleges  that  the  plaintiff  proposed  to  construct  a 
transmission  line  from  McCall's  Ferry  in  Pennsylvania  to 
the  City  of  Baltimore  upon  and  over  the  strip  of  land,  con- 
taining 3.46  acres  and  that  it  will  be  an  overhead  line,  con- 
sisting of  cables  supported  on  steel  towers  resting  on  con- 
crete or  stone  bases,  at  intervals  of  five  hundred  feet  or  more, 
the  interval  depending  on  the  topocraphy  or  lines  of  contour 
or   elevation    of   the   contiguous   strips.      The   bill    further 
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charges  that  in  its  capacity  and  function  as  a  public  service 
corporation,  it  has  become  necessary  for  the  plaintiff  as  a 
preliminary  step  in  the  construction  of  its  transmission  line 
'to  build  a  telephone  line  upon  and  along  this  strip  of  land, 
and  that  the  plaintiff  is  about  to  dig  holes  therein,  and  is 
about  to  plant  in  the  holes  telephone  poles,  and  may  cut  down 
several  trees  on  the  strip  which  are  neither  ornamental  nor 
shade  trees,  but  has  not  yet  dug  holes  nor  planted  poles  as 
aforesaid,  nor  cut  down  any  trees  thereon. 

The  bill  also  avers  that  the  land  has  for  many  years  and  is 
now  used  for  farming  purposes,  particularly  for  pasture  and 
grazing,  and  *  that  neither  the  construction  and  equipment 
of  a  transmission  line  through  the  farm,  nor  the  construction 
of  the  preliminary  telephone  line  has  in  reality  interfered  or 
will  interfere  with  the  farming  operations  of  the  defendant, 
either  upon  his  farm  or  upon  the  strip  of  land. 

The  bill  then  charges  and  avers  that  the  defendant  has 
forbidden  the  plaintiff  to  enter  upon  the  strip  of  land  for  the 
purposes  herein  set  out,  and  is  interfering  with,  hindering 
and  impeding  in  the  performance  of  its  duties  to  the  public 
in  the  application  of  its  ownership  of  its  four-fifths  interest 
in  the  strip  to  the  public  utility  and  public  service  charged 
thereon,  and  to  which  its  title  thereto  is  subject,  and  the  de- 
fendant has  threatened  to  cut  down,  dismantle,  destroy  and 
waste  the  property  of  plaintiff,  if  said  lines  be  constructed 
upon  the  strip,  and  that  such  threats  and  acts  of  interference 
and  hinderance  and  waste  by  the  defendant,  if  continued  or 
executed,  will  wantonly  interfere  with  the  plaintiff's  rights 
and  prevent  the  performance  of  its  public  duties  and  in  effect 
will  maliciously  waste  and  destroy  the  rights  of  the  plaintiff 
and  of  the  public  in  the  strip,  whereof  the  plaintiff  is  a  trus- 
tee, and  will  not  only  maliciously  waste  and  destroy  the  phy- 
sical property  of  the  plaintiff  thereon,  but  also  thereby  c^use 
a  forfeiture  of  the  plaintiff's  charter,  and  therefore  the  plain- 
tiff has  an  equity  to  call  for  the  interposition  and  aid  of  a 
Court  of  Equity  by  way  of  an  injunction,  mandatory  and 
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prohibitive,  to  protect  it  in  its  estate,  and  the  public  in  their 
rights  from  threats  or  acts  of  the  defendant. 

The  prayer  of  the  bill  was  for  a  sale  of  the  land  for  the 
purposes  of  division  and  for  an  injunction,  mandatory  and 
prohibitive,  against  the  defendant.^ 

The  application  for  an  injunction  was  resisted  by  the  de- 
fendant and  from  an  order  of  Court,  passed  on  the  9th  day 
of  June,  1910,  granting  an  injunction  to  prevent  interference 
on  the  part  of  the  defendant  with  the  construction  of  the 
telephone  line,  but  denying  the  application  to  restrain  the  de- 
fendant from  objecting  to  and  interfering  with  the  erection 
of  the  permanent  structures,  to  wit,  towers  for  its  transmis- 
sion line,  these  appeals  have  been  taken. 

The  law  is  well  settled,  that  tenants  in  common  are  jointly 
seized  of  the  entire  estate  and  each  has  an  equal  right  of 
entry  and  possession;  the  possession  of  one  is  the  possession 
of  all  and  ouster  will  not  be  presumed  from  exclusive  pos- 
session by  one  co-tenant,  but  actual  ouster  must  be  proved. 
Van  Bibber's  Lessee  v.  Frazier,  17  Md.  436 ;  Israel  v.  Israel. 
30  Md.  123. 

In  A.  £E.  E.  of  Law,  2nd  Ed.,  Vol.  17,  page  670,  the  law 
is  thus  stated,  as  supported  by  authority,  that  one  co-tenant 
cannot  eject  or  dispossess  another  whose  possession  is  lawful 
and  not  inconsistent  with  his  own;  nor  can  one  tenant  re- 
cover the  exclusive  possession  of  the  property  as  against  his 
co-tenant.  The  great  incident  of  all  co-tenancies  whether 
joint  or  in  common  is  the  unity  of  possession  by  which  the 
tenants  hold.  Each  is  entitled  equally  with  all  the  others,  to 
the  entire  possession  of  the  whole  property  and  of  any  part 
of  it  and  no  one  has  the  exclusive  right  to  the  whole  or  to  any 
particular  part,  and  no  one  will  be  permitted  to  deal  with 
the  property  to  the  prejudice  in  any  way  of  his  co-tenants. 

The  proof  in  this  case  shows  that  both  the  construction  of 
the  telephone  lines  as  proposed  and  the  erection  of  the  towers, 
etc.,  for  the  transmission  line,  as  stated  in  the  plaintiff's  bill, 
will  interfere  with  the  defendant  in  the  use  and  enjoyment 
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of  the  strip  of  land,  and  will  in  effect  dispossess  him  of  prop- 
erty in  which  they  have  a  joint  interest.  In  other  word^^,  the 
plaintiff  nnder  the  facts  of  this  case  is  atteni])ting  to  nse 
joint  and  common  property  for  its  benefit  to  the  exclusion 
of  its  co-tenant,  without  comi)ensation  and  over  the  objection 
and  protest  of  the  co-tenant. 

Then,  again,  there  is  proof  to  show  that  the  property  had  al- 
ways been  used  for  fanning  purposes  such  as  growing  crops 
thorec.ii  and  also  for  pasture,  and  the  contemplated  use  by  the 
<lefendant  corporation  would  be  a  diversion  of  the  property 
from  its  former  use,  and  would  be  an  exclusive  use  for  its 
purjHise.  and  an  intrrferonce  with  its  use  and  enjoyment  by 
the  co-tenaut.  The  bill  charges  that  the  land  has  for  many 
years  and  is  now  being  used  for  farming  purj>oses,  particu- 
larly for  pasture  and  grazing,  and  the  proof  tends  to  show 
that  the  contemplated  use  would  not  only  divert  its  former 
use,  but  would  be  a  dedication  thereof  to  public  use. 

And  in  addition  to  these,  there  is  proof  to  show  that  the 
ap])ellant  corporation  wa.s  committing  waste  by  cutting  and 
trimming  trees,  and  doing  other  acts  destructive  and  injur- 
ious to  the  rights  of  the  defendant.  This  being  so,  the  de- 
fendant in  this  case  would  clearly  be  entitled  to  an  injunc- 
tion to  restrain  a  continuing  and  permanent  injury  to  the 
common  property,  and  an  interference  with  the  use  and  en- 
joyment of  the  property  by  the  co-tenant. 

One  tenant  in  common  has  no  right  to  alter  or  change  the 
property  to  the  injury  of  the  other  without  his  assent.  A.  £ 
E.  Ene.  of  Law,  Vol.  17,  pages  669  and  705,  2nd  ed;  Russell 
V.  Merchants  Banl\  47  Minn.  286 ;  Woods  v.  Early,  95  Va. 
307. 

The  fact  that  the  appellant  is  a  public  service  corporation, 
can  in  no  way  change  or  modify  the  principles  of  law,  ap- 
plicable to  the  facts  of  this  case.  The  Code  of  Public  Gen- 
eral Laws,  Article  23,  section  360,  provides  how  and  in  what 
manner,  corporations  can  acquire  property  for  public  use. 
Section  365  of  Article  23,  specially  provides  that,  ''Nothins: 
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herein  contained  shall  authorize  any  incorporated  company 
to  take  or  use  property  without  just  compi^nsation,  as  agreed 
upon  with  the  owner,  or  awarded  by  a  jury,  having  been  first 
paid  or  tendered  to  the  parties  entitled  thereto,  or  paid  into 
a  Court,  after  inquisition  confirmed,  as  provided  for  in  the 
preceding  section." 

But  apart  from  this,  the  bill  of  complaint  in  this  case 
seeks  a  sale  of  the  property  for  the  purposes  of  partition  be- 
tween the  co-tenants  and  this  sale  is  not  resisted  by  the  de- 
fendant. The  property  can  then  be  oflfered  at  public  sale  and 
the  appellant  will  have  an  opportunity  to  purchase  the  inter- 
est of  the  co-tenant,  at  such  sale  and  become  the  owner  of  the 
entire  strip  of  land. 

Being  of  opinion,  for  the  reasons  stated,  that  there  was 
error  in  the  order  of  Court,  directing  an  injimction  to  be 
issued  against  the  defendant  as  to  the  telephone  poles  and 
lines,  the  order  in  this  respect  was  reversed.  Insofar  as  the 
erection  of  the  towers  and  transmission  lines  were  concerned, 
the  order  of  Court,  denying  the  injunction,  to  restrain  the 
defendant  from  interfering  therewith,  for  the  reasons  herein 
s^tated,  was  afiirmed. 

Decree  reversed  in  part  and  affirmed  in 
part,  the  Susquehanna  Tra/nsmission 
Company  of  Maryhnd,  to  pay  the  costs: 
on  hath  appeals. 
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THE  MAYOR  AND  CITY  COrNCIL  OF  BALTIMORE 

vs.  CLARENCE  H.  HURLOCK,  EXECUTOR 

OF  ALONZO  M.  HURLOCK. 

Op  Appeal  to  Baltimore  City  Court  from  Assessment  for  Taxa- 
tion Case  to  he  Opened  by  Petitioner — Evidence  on  Direct 
Examination  as  to  Assessor's  Knowledge  from  Hearsay 
of  Sales  and  Leases  of  Neighboring  Property — 
Plat  of  Property  Made  by  Tax  Assessors 
Admissible  in  Evidence, 

Upon  an  appeal  from  the  Appeal  Tax  Court  to  the  Baltimore 
City  Court  from  an  assessment  made  of  property  for  taxa- 
tion, the  presumption  is  that  the  assessment  appealed  against 
was  correct,  and  the  duty  of  opening  the  case  on  appeal  rests 
on  the  property  owner.  And  section  170  of  the  City  Charter 
under  whijh  the  appeal  is  allowed  provides  that  in  the  ab- 
sence of  any  affirmative  evidence  to  the  contrary,  the  assess- 
ment or  classification  of  property  appealed  from  shall  be  af- 
firmed. 

When  the  qu'^stion  is  as  to  the  validity  of  the  valuation  of  prop- 
erty for  assessment  and  taxation,  the  assessor  who  made  or 
recommended  the  assessment  is  entitled,  on  direct  examina- 
tion, to  mention  the  sales,  leases  and  mortgages  of  other  simi- 
lar property  upon  which  he  based  his  valuation,  although  he 
had  been  iiiformed  of  such  sales,  etc.,  by  other  persons,  hav- 
ing himself  no  personal  knowledge  of  them,  or  from  an  in- 
spection of  the  land  records. 

And  in  such  case,  a  plat  made  by  the  Appeal  Tax  Court  show- 
ing the  square  or  block  of  ground  in  which  the  property  in 
question  is  located,  and  the  assessment  of  other  lots  of  ground 
in  that  block,  and  also  the  data  as  to  sales,  leases  and  mort- 
gages of  property  in  the  neisjhborhood  of  which  the  assessors 
had  been  informed,  is  admissible  in  evidence. 

Decided  November  16th,  1910. 
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Appeal  from  the   Baltimore  City  Court    (Stockbridge, 

J.). 

The  cause  was  argued  before  Boyd,  C.  J.,  Briscoe, 
Pearce,  Schmucker,  Burke,  Thomas,  Pattison  and 
Urner,  J  J. 

German  H.  H.  Emory  (with  whom  were  Edgar  Allan  Poe 
and  Sylvan  II .  Lauchheimer  on  thel>rief),  for  the  appellants. 

Geo.  Washington  William>s,  Jr.,  and  Bansemer  &  Salter, 
for  the  appellee,  submitted  the  cause  on  their  brief. 

Pearce,  J.,  delivered  the  opinion  of  the  Court. 

This  appeal  is  from  rulings  made  by  the  Baltimore  City 
Court  in  an  appeal  to  that  Court  from  an  assessment  made 
by  the  Appeal  Tax  Court  of  Baltimore  City,  the  only  ground 
of  complaint  urged  at  the  hearing  being  that  the  property  as- 
sessed was  overvalued  and  the  assessment  unequal  as  com- 
pared with  property  of  the  same  kind  in  the  same  neighbor- 
hood. The  property  assessed  was  a  house  and  lot  No.  2131 
North  Calvert  street,  assessed  for  the  purpose  of  taxation  for 
the  year  1910  as  follows: 

Lot $1,947 

Improvements 3,600 

$5,447. 

Section  170  of  the  Charter  of  Baltimore  City,  under  which 
this  appeal  was  taken,  was  amended  by  Chapter  167  of  the 
Acts  of  1908,  the  amended  part  of  said  section  being  tran- 
scribed as  follows : 

"The  person  or  the  city  appealing  to  the  said  Baltimore 
City  Court  shall  have  a  trial  before  the  Court  without  the 
intervention  of  a  jury,  and  the  Court  sitting  without  a  jury, 
shall  hear  the  case  de  novo^  and  shall  ascertain  and  decide  on 
the  proper  assessment,  or  classification  of  the  property  for  the 
year  involved  in  the  appeal;  and  neither  the  action,  nor  the 
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record  of  the  proceedings  of  the  Judges  of  the  Appeal  Tax 
Covrt  in  the  premises  shall  be  held  to  be,  or  declared  void 
for  any  reason  wMtever;  pi'ovided  due  rwtice  of  the  proceed- 
ings shall  have  been  given  to  the  parties  entitled,  by  said 
Judges  of  the  Appeal  Tax  Court;  and  the  said  Baltimore 
i^ity  Court  shall  assess  anew,  or  classify  anew,  as  the  case 
may  be,  the  property  forming  the  subject  of  appeal;  provided, 
however^  (hat  in  the  absence  of  any  affirmative  evidence  to 
the  contrary,  the  assessment  or  classification  appealed  from 
shall  be  affirmed." 

The  underscored  lines  in  this  transcript  embrace  every 
material  amendment  of  this  section,  and  the  purpose  of  these 
amendments  becomes  obvious  when  reference  is  had  to  certain 
decisions  of  this  Court  affecting  that  section  as  it  stood  be- 
fore these  amendments.  It  was  held  in  Baltimore  City  v. 
Poole,  97  Md.  72,  that  relief  against  erroneous  classification 
could  oidy  be  had  in  a  Court  of  Equity,  and  in  Consolidated 
Gas  Co,  V.  Baltimore  City,  101  Md.  569,  an  assessment  by 
the  A]>peal  Tax  Conrt  had  been  declared  void,  as  no  assess- 
ment at  all ;  but  under  that  section  as  now  amended,  erron- 
eous classification  may  be  coiTCcted  on  appeal,  and  no  as- 
sessment can  be  declared  void  but  the  City  Court  must  assess 
the  property  in  question  anew. 

When  this  a])])eal  came  on  to  be  heard,  the  defendants,  be- 
fore any  testimony  was  taken,  moved  the  Court  to  rule  that 
the  duty  of  opening  the  cause  I'ested  upon  the  petitioner,  but 
the  Court  overruled  this  motion,  and  held  that  the  duty  ©f 
opening  the  cause  rested  upon  the  defendants  who  took  the 
first  exception  to  this  ruling. 

In  27  Amer,  cf  Eng.  Enc.  of  Lair,  2nd  Ed.,  page  728,  it  is 
said:  "In  accordance  with  the  universal  presumption  in 
favor  of  the  regularity  and  validity  of  official  acts,  tax  assess- 
ments, made  in  the  line  of  official  duty,  are  presumably  cor- 
rect, and  the  burden  of  showing  the  contrary  is  upon  the 
person  claiming  to  be  aggrieved.  Accordingly,  it  will  be 
]>resumed  that  proper  notice  was  given ;  that  a  correct  method 
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of  valuation  wa>  used,  and  that  a  fair  valuation  was  placed 
<ni  the  propeHy/' 

In  Cuoleij  on  Taxation,  Vol.  1,  page  447,  note  1,  3rd  Ed., 
tile  author  .^ays :  "Tax  assessments  made  in  the  line  of  oflSeial 
<]uty  are  entitled  to  the  usual  presumption  of  correctness 
which  attends  the  acts  of  public  officers,"  and  there  are 
abundant  decisions  holding  that  the  valuation  placed  upon 
pro])erty  by  official  assessors  is  presumed  to  be  fair.  Among 
these  are,  State  v.  W.  U.  Tel.  Co,,  165  Mo.  502 ;  Williams  v. 
Bottle,  50  N.  J.  L.  132 ;  and  Chicago  Union  Traction  Co.  v. 
Board  of  Equalization,  112  Fed.  Rep.  607,  in  which  Judgk 
Groscup  said :  "We  are  bound  to  believe  that  the  board  will 
exercise  its  function  as  contemplated  by  law,  and  will  avoid 
overvaluation." 

Appeals  from  assessments  for  taxation  find  their  closest 
analog^'  in  condemnation  proceedings,  and  in  15  Enc.  PL  & 
Pr.,  193,  it  is  said:  "The  Courts  in  the  majority  of  States, 
following  the  rule  that>  in  cases  where  the  damages  are  not 
fixed  in  amount  or  ascertainable  by  simple  calculation,  the 
jiarty  seeking  to  recover  them  is  entitled  to  open  and  close  the 
evidence  and  argument,  in  condemnation  proceedings  have 
awarded  the  right  to  open  and  close  to  the  land  owner."  The 
same  doctrine  is  held  in  1  Elliott  on  Evidence,  sees.  133,  180 
and  181.  There  is  not  complete  uniformity  in  the  cases  in 
this  respect,  but  we  think  the  weight  of  authority  is  as  stated 
in  the  Enc  of  PL  and  Pr.  above,  and  the  rule  stated  was  up- 
held in  Conn.  Biver  B.  B.  Co,  v.  Clapp,  1  Cush.  559,  and  in 
Minnii^emet  v.  Cruehy,  111  ifass.  543. 

In  1()  Cye.  931,  it  is  said:  "The  rule  re£iulating  the 
burden  of  ])r()of  in  s])eeial  judicial  ]>roeeedings  is  the  same 
that  governs  where  an  issue  has  Ixhmi  formulated  by  the 
pleadings.  lie  who  asks  affirmative  relief,  one  for  example 
who  a])])eals  from  an  order  *  "^^  -  has  the  burdc  n  of  con- 
vincing the  Court  that  action  should  be  taken  in  his  favor." 

The  right  to  o])en  and  close  acct)mpanies  the  hurden  of 
])roof,  unless  otherwise  clearly  provided  by  law.     lleuce  it 
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follows,  as  stated  in  15  Enc.  PI  &  Pr.,  183-4:  "The  test 
is  that  the  right  belongs  to  the  party  against  whom  judg- 
ment would  be  rendered  if  no  evidence  were  introduced  on 
either  side." 

Tn  Comoh  (h.K  Co,  v.  Bait.,  101  Md.  559,  this  Court  ex- 
pressly declared  that  *'presum])tion5  are  in  favor  of  the 
correctness  of  assessments,"  citing  27  Amcr,  £  Eng.  Enc, 
L.,  2nd  Ed.,  728,  s^ipra,  though  it  held  there  was  error  in 
that  cajie  in  granting  a  prayer  that  the  burden  of  proof  was 
on  the  Gas  Company  to  show  by  a  preponderance  of  testi- 
mony that  the  assessment  was  erroneous;  but  this  was  only 
because  the  (^ourt  had  held  there  was  in  that  case  no  valid 
asses.sment,  and  that  there  must  be  a  valid  assessment  before 
there  can  be  a  presumption  in  favor  of  its  accuracy. 

It  will  be  seen  that  the  amended  section  under  which  this 
case  arises,  emlxKlies  and  emphasises  in  its  closing  proviso 
the  presumption  of  acx^uracy,  of  assessments  thus  brought 
under  review,  which  is  declared  in  101  Md.,  supra,  to  exist. 

We  must  assume  that  the  ruling  we  are  now  considering 
was  based  upon  the  requirement  to  hear  the  case  de  novo, 
and  in  analogy  to  the  practice  in  appeals  from  Justices  of 
the  Peace,  which  are  required  to  be  heard  de  novo,  and  in 
which  the  plaintiff  below  has  the  burden  of  proof,  and  must 
open  the  cause,  whether  he  be  appellant  or  appellee ;  and  the 
argument  of  the  appellee  in  the  case  before  us  proceeds 
upon  the  theory  that  the  same  rule  and  reason  necessarily 
applies  here.  But  that  view  ignores  the  proviso  which  re- 
quires the  affirmance  of  the  assessment  in  the  absence  of 
any  affirmative  evidence  to  the  contrary,  and  it  thereby 
gives  to  the  words  de  novo  an  effect  and  scope  clearly  denied 
to  them  by  that  proviso.  Construing  that  section  as  a  whole, 
the  full  intended  effect  is  given  to  those  words,  by  holding 
that  the  assessment  is  to  be  de  novo,  or  aneiv,  in  order  to 
avoid  a  total  failure  of  any  assessment,  such  as  occurred  in 
101  Md.,  siipra,  and  would  occur  under  the  original  section 
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170,  whenever  it  became  necessary  to  set  a^side  an  assess- 
ment appealed  from. 

Whatever  conclusion  might  be  drawn  from  the  words  de 
1WV0,  if  the  burden  of  proof  was  not  fixed  by  the  proviso  em- 
bodied in  this  section,  effect  must  be  given  to  that  proviso, 
which  thus  becomes  decisive  of  this  question. 

In  15  Enc.  PI  and  Pr.,  108,  it  is  said  that  where  on  ap- 
peal the  trial  is  de  novo,  the  same  rale  applies  as  if  the  cause 
had  been  instituted  in  the  ap])ellate  Court,  and  it  was  so  held 
in  Ind.  R.  R.  Co.  v.  Cook,  102  Ind.  133. 

If,  in  the  case  before  us,  even  under  the  ruling  appealed 
from,  the  city  had  offered  no  evidence,  and  the  petitioner 
had  offered  none,  the  Court  would  have  been  compelled, 
under  the  operation  of  the  proviso,  to  affirm  the  assessment, 
thus  demonstrating  the  correctness  of  the  test  given  above 
in  the  Enc.  PI,  and  Pr,  as  to  the  right  to  open  and  close  in 
this  ca^e.  We  have  been  referred  in  a  supplemental  brief 
filed  by  the  appellee  since  the  argument  of  this  case,  to  the 
case  of  Mayor  and  City  Council  of  Baltimore  v.  Smith  and 
Schtvartz  Brick  Com^pany,  80  Md.  458,  as  establishing  a  dif- 
ferent rule.  That  was  an  appeal  to  the  Baltimore  City  Court 
from  an  assessment  of  benefits  in  an  award  of  the  Commis- 
sioners for  Opening  Streets,  and  it  was  held  that  the  burden 
of  proof  in  such  case  "was  on  the  city  to  establish  the  bene- 
fits this  property  was  to  be  charged  with."  But  the  distinc- 
tion in  principle  between  the  two  cases,  is  obvious  and  fun- 
damental. All  property  has  some  value  for  assessment  for 
taxation,  and  all  property  is  required  to  be  assessed  for  that 
purpose  by  official  as.^essors,  whose  valuation  is  presumed  to 
be  fair,  until  shown  to  be  unfair.  There  is  no  question  in 
those  cases  as  to  the  fact  of  value.  The  only  question  is  as 
to  the  amount  of  value.  But  in  the  case  of  assessing  hcnp 
fits  from  opening  a  street,  the  initial  question  is  as  to  the 
exigence  or  creation  of  benefits  as  a  fact.  The  opening  of 
the  street  may  result  in  damage  instead  of  benefit  to  the 
property.     Before  the   alleged  benefits   can   be  assessed,   it 
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iiiurtt  be  shown  that  there  ai*e  beiiciits  to  be  assessed,  and  the 
burden  of  i)rot)f  is,  and  must  be,  upon  every  principle  of 
law,  u\Hm  the  one  alleging  the  existence  of  benefits,  not  only 
to  show  the  existence,  but  the  extent  of  such  benefits,  and 
therefoii*  it  was  the  Court  said  in  that  case:  *'There  is  n(> 
l)r(\suni])tion  of  law  in  these  cases  that  the  assessment  of  the 
Commissioners  is  correct."  That  ease  is  one  of  the  excep- 
tions which  proves  the  general  rule  laid  down  in  the  authori- 
ties we  have  cited. 

There  was  error  in  the  ruling  on  this  exception. 

The  second,  third  and  fourth  exceptions  may  b<»  consid- 
ered t<^^ther,  as  they  ]ir(  sent  substantially  the  same  ques- 
tion. 

Alfred  D.  Bernard  who  for  six  years  previous  to  that  time 
had  been  one  of  the  special  a^ssessors  to  the  Ap]K'al  Tax 
(^^urt,  testified  that  he  passed  in  the  performance  of  his 
duties,  as  such  assessor,  upon  the  assessment  from  which 
this  a])peal  was  taken.  After  stating  that  the  lot  was  as- 
sessed at  $0.")  ])vv  front  foot  and  the  improvements  at  $3,500, 
making  $5,447,  he  testified  upon  his  direct  examination  that 
the  assessors  personally  examined  the  property,  and  "were 
guided  bv  their  personal  knowledge  of  sales  and  rentals  in 
the  neighborhood ;  also  by  sales  and  rentals  of  which  they 
had  information  from  owaiei-s  and  tenants;  also  by  sales 
re<H>rded  in  the  special  assessors'  card  index,"  This  card 
ind(^x  gave  history  of  sales  and  rentals  all  over  the  city 
derived  from  the  work  of  certain  special  assessor*,  of  the 
A])peal  Tax  Court,  and  from  auctioneers  who  had  them- 
selves made  the  sales  re|>orted  by  them. 

Tie  was  then  asked  to  give  the  data  relied  on  by  him  in 
making  this  assessment,  which  related  exclusively  to  sales. 
lenses,  or  mortgages  upon  propei'ty  in  that  neighborhood  of 
which  he  was  informed  by  others,  and  to  give  in  each  case 
the  source  of  his  information.  This  was  objected  to,  and  the 
Court  sustained  the  objection  unless  the  information  sought 
related  to  the  i)roperty  which  was  the  subject  of  this  appeal 
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and  had  been  given  by  the  petitioner.  This  is  the  second 
exception. 

He  was  then  asked  to  give  the  data  and  information  re- 
lied on  in  making  this  assessment,  and  which  was  derived 
exclusively  from  an  inspection  of  the  Land  Records.  Thi? 
was  objected  to  and  the  objection  wa3  sustained,  and  this 
])  resents  the  third  exception. 

He  was  also  asked  to  give  the  data  and  information  relied 
on  in  making  this  assessment,  as  to  sales,  leases  and  mort- 
gages on  property  in  the  neighborhood,  and  derived  person- 
ally from  the  vendors,  vendees,  lessors,  lessees,  mortgagors 
or  mortgagees  themselves,  other  than  the  petitioner  in  this 
case. 

This  was  objected  to,  and  the  objection  was  sustained, 
and  this  presents  the  fourth  exception. 

The  ground  of  these  objections  to  the  evidence  sought  to 
be  introduced,  as  stated  by  the  appellees,  is  that  it  was  all 
hearsay  and  therefore  inadmissible  in  direct  examination, 
though  ]iemiissible  upon  cross-examination  in  order  to  as- 
certain the  weight  and  value  of  the  witness'  opinion. 

There  appears  to  be  considerable  diversity  in  the  cases 
upon  this  question,  and  respectable  decisions  are  to  be  found 
lx)th  ways,  but  we  think  upon  principle  the  testimony  thus 
excluded  should  have  been  admitted  and  this  view  is  sus- 
tained by  the  weight  of  authority. 

In  17  Cijc,  100  it  is  said:  "A  skilled  witness  testifying 
as  an  expert  may  ^ve  the  reasons  for  his  judgment.  The 
basis  may  include  the  result  of  inquiries  made  of  others,  or 
the  fact  of  relevant  sales  known  to  the  witness.  An  esti- 
mate not  so  fortified  may  be  rejected,  as  the  reliability  of 
the  estimate  cannot  be  determined."  In  Dickinson  v.  Fitch- 
hvrg,  13  Gray,  555-6,  it  was  held  that  ^'a  witness  who  has 
testified  tahis  opinion  of  the  value  of  land  taken  for  a  high- 
way may  be  asked  on  his  examination  in  chief,  the  facts  and 
reasons  on  which  his  opinion  is  founded."  In  that  case 
Chief  JrsTirK  Suaw  said:  "It  ivS  objected  that  the  admis- 
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sion  of  the  evidence  would  open  the  door  to  evidence  entirely 
incompetent,  by  allowing  the  witness  to  state  the  facts  on 
which  the  opinion  is  founded,  facts  not  proved  by  competent 
evidence.  This  objection  seems  to  us  to  be  founded  on  a 
misconception  of  the  manner  in  which  the  investigation  is 
conducted,  and  the  testimony  of  experts  received  and  ap- 
plied. It  as.^umes  that  the  facts  will  be  taken  to  be  true, 
because  the  witness  has  stated  that  he  founds  his  opinion 
ujwn  them.  But  this  is  quite  a  mistake.  This  inquiry  has 
been  more  frequently  made  in  cross-examination,  yet  we  arc 
of  opinion  that  it  is  competent  evidence  in  chief." 

It  is  true  that  in  Pierson  v.  Boston  EI,  By,,  191  Mass. 
293,  and  in  Ilvrvt  v.  Boston,  152  Mass.  168,  it  was  held 
otherwise,  the  Court  saying  in  the  latter  case,  "that  it  wa« 
now  settled  in  Massachusetts  upon  direct  examination,  even 
though  properly  admitted  on  cross-examinailon  to  test  and 
diminish  weight  of  opinion."  We  think  however  the  older 
dfcision  to  be  sounder  than  the  later,  and  to  be  a  higher 
authority  for  us,  however  its  authority  may  be  impaired  in 
Massachusetts  by  later  decisions  of  the  Courts  of  that  State. 
Surely,  if  the  weight  of  such  an  opinion  may  be  diminished 
by  the  admission  of  such  testimony  upon  cruss-examination, 
it  should  be  competent  to  fortify  and  increase  it,  by  the  ad- 
mission of  similar  testimony  upon  direct  examination. 

In  Hanover  Waier  Co,  v.  Ashland  Iron  Co,,  84  Pa.  St.  279, 
the  action  was  one  for  damages  for  diversion  of  water  where- 
by a  farm  with  an  ore  bank  was  injured.  The  witness  owned 
land  in  the  neighborhood  and  knew  its  market  value;  knew 
the  tract  in  question,  and  that  it  had  an  ore  bank  on  it,  and 
knew  the  general  value  of  ore  land  in  the  neighborhood,  but 
his  knowledge  of  sales  was  derived  from  hearsay,  and  he 
had  no  practical  knowledge  of  ore  land  never  rained.  It 
was  held  that  his  o]iinion  was  competent  evidence  to  aid  in 
determining  the  value  of  the  land.  C.  J.  Sharswood  said : 
**Why  should  he  not  be  allowed  to  give  its  value,  though  he 
said  his  knowledge  was  derived  from  hearsay  and  was  not 
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practical  knowledge?     The  knowledge  that  the  best  expert 
possesses  upon  this  subject  is  derived*  from  hearsay." 

In  Chicago  &  N.  W.  R.  W.  v.  Chicago,  154  111.  657,  it 
was  said:  "The  facts  upon  which  opinions  of  expert  wit- 
nesses as  to  the  value  of  property  proposed  to  be  taken  in  con- 
demnation proceedings,  may  be  stated  by  them,  either  in 
chief,  or  upon  cross-examination."  The  opinions  are  ad- 
missible along  with  the  facts  on  which  they  are  based,  as 
their  weight  and  value  depends  largely  upon  the  foundation 
of  fact  and  reason  upon  which  they  stand." 

In  Hawes  v.  Warren,  119  Fed.  Rep.  078,  Judge  PuTiq^AM 
said :  "In  stating  opinions  as  to  the  value  of  a  building  de- 
stroyed by  fire,  witnesses  should  be  required  to  state  the 
grounds  on  which  their  estimates  are  based,  otherwise  the 
reliability  of  the  estimate  cannot  be  determined.  This 
should  be  tested  thoroughly  by  examination  and  cross-exam- 
ination." 

Mr.  Wigmore  says.  Vol.  1.  sec.  562 :  "An  expert  witness, 
like  any  other  witness,  may  be  asked  on  direct  examination, 
or  may  be  required  to  state  the  grounds  of  his  opinion,  t.  e,. 
the  general  data  which  form  the  basis  of  his  judgment  upon 
the  specific  data  observed  by  him.  This  is  merely  an  ap- 
plication of  the  general  principle  of  the  knowledge  qualifica- 
tion. *  *  *  The  party  offering  a  witness  may  desire  to  make 
plain  the  strength  of  the  witness'  ground  of  knowledge,  and 
the  reasons  for  tnisting  his  belief.  This  is  a  legitimate  pur- 
pose. *  *  *  The  general  rule  is  that  the  witness  may,  on  the 
direct  examination,  state  the  particular  circumstances  which 
legitimately  affected  his  knowledge  or  recollection',  even 
though  the  fact  wo^dd  he  otherwise  inadmissible.  The  judges' 
instruction  to  the  jury  must  be  relied  on  for  pn^venting  their 
improper  use  of  the  fact." 

We  have  referred  to  decisions  elsewhere  at  some  length  be- 
cause these  were  so  fully  presented  in  the  briefs,  but  the  case 
of  Mayor  and.  (Hty  Council  v.  Smith,  supra,  is  in  complete 
accord  with  the  principles  determined  in  the  cases  cited.     In 
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that  case,  the  4th  and  5th  bills  of  exception  related  to  the 
mode  of  proving  the  market  value  of  the  property  assessed 
for  benefits,  and  evidence  similar  to  tliat  sought  in  ihis  case 
was  admittcfl  there.  Upon  the  appeal,  Mr.  Carter  cited 
many  authorities  showing  that  witnesses  on  value  in  such 
cases  may  be  required  to  give  the  reasons  on  which  the 
opinions  they  express  are  based,  either  on  direct  or  cross- 
examination,  and  this  Court  affirmed  the  rulings,  holding 
**that  the  prices  realized  at  sales  of  the  land  in  question,  and 
of  similar  land  in  its  vicinity,  made  within  a  reasonable 
time  theretofore,  and  not  forced  sales,  are  admissible  in  en- 
denc(*  either  on  direct  examination  or  cross-examination  of 
witnesvses  conversant  with  the  facts."  In  Consolidated  Gas 
Co,  V.  Ralfimore  City,  105  Md.  43,  this  question  was  pre- 
sent<*d,  the  principle  involved  being  embraced  in  eleven  dis- 
tinct exceptions,  raising  in  various  forms  the  question 
whether  it  was  com])etent  to  inquire  from  the  members  of 
the  Api)eal  Tax  Court  what  were  their  methods  and  mental 
processes  in  reaching  the  assessment  they  had  made  of  the 
easement  of  the  Gas  Company  in  the  city  streets  for  the  ])ur- 
|iose  of  showing  that  it  was  excessive  or  illegal.  These  eleven 
exceptions  were  considered  and  disposed  of  as  one  group, 
and  one  of  them  (the  13th)  was  taken  to  the  following  ques- 
tion propounde<l  to  the  late  Judoe  Sams^  then  a  member  of 
tho  Ap])eal  Tax  Court.  "I  would  like  you,  Judoe  Sams,  to 
tell  the  Court  in  arriving  at  this  conclusion  of  six  millions 
of  dollars,  what  the  Court  actually  did:  by  that  I  mean, 
what  information  did  you  get,  and  from  whom,  whether  you 
took  any  evidence  or  not :  whether  you  made  any  ins|K>ction 
of  the  locality  when*  these  mains  are;  in  other  words  in 
that  line  what  did  you  do  in  arriving  at  this  conclusion",  and 
we  held  that  the  objection  to  that  question  was  erroneously 
sustained.  We  there  relied  u])on  the  practice  established  in 
condemnation  cases  by  the  decision  in  Tide  Waier  Canal 
Co.  V.  Archer,  9  G.  &  J.  317,  and  held  that  the  reasons 
which  goveme<l   that   decision   a])plied   in   full   force  to   the 
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case  then  before  the  Court,  as  we  hold  they  do  to  the  case 
now  before  us.  Those  reasons  are  stated  at  length  in  Canal 
Co.  V.  Archil'  and  it  is  unnecessary  to  repeat  them  here. 
The  conclusion  reached  in  the  Gas  Co's,  Case,  supra,  is 
strengthened  by  the  reconsideration  we  have  given  it  in  the 
present  case,  and  by  the  authorities  we  have  here  reviewed, 
and  for  the  reasons  we  have  stated  we  are  of  opinion  that 
the  Baltimore  City  Court  erred  in  excluding  the  evidence 
offered  in  the  2nd,  3rd  and  4th  exceptions. 

The  witness.  Bernard  being  still  on  his  dirt*ct  examination 
and  having  in  his  hand  a  diagram  beloi^ging  to  the  Appeal 
Tax  Court  relating  to  the  property  in  question,  explained 
that  it  was  a  plat  showing  the  block  in  which  this  property 
was  located,  together  with  the  analysis  of  the  assessors  of 
the  lots  in  the  diagram  liable  to  taxation,  and  the  assess- 
ment description  of  these  lots,  the  rate  per  foot  and  the 
amount  the  improvements  were  assessed  for;  and  stated  that 
this  diagram  was  produced  in  Court  in  obedience  to  the 
order  of  Court  made  at  the  institution  of  this  suit,  in  ac- 
cordance with  section  170  of  the  Baltimore  City  Charter, 
which  requires  the  issuance  of  a  subpcena  duces  tecum  to  the 
Judges  of  the  Appeal  Tax  Court  to  deliver  to  the  City 
Court,  "the  record  of  the  proceedings  of  the  Appeal  Tax 
Court,  and  all  ma]>s,  plats,  document.s  and  other  papers  con- 
nected with  said  record."  Ho  also  said  thai  all  the  datfi 
referred  to  in  the  second,  third  and  fourth  exceptions  were 
entered  up  in  that  diagram,  together  with  a  single  item  of 
information  from  the  petitioner,  showing  the  gross  rentals 
of  that  lot.  The  appellant  then  offered  this  diagi-ara  in  evi- 
dence, and  the  Court  admitted  so  much  as  showed  the  assess- 
ments in  the  block,  but  sustaine^l  the  objection  of  the  peti- 
tioner to  the  offer  as  to  so  much  of  the  diagram  as  related  to 
the  sales,  leases  and  mortgages,  and  this  constitutes  the  fifth 
and  last  exception.  The  appellee  in  his  brief  treats  this 
exception  as  identical  in  principle  with  the  second,  third  and 
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fourth,  and  in  this  wc  agree  with  him,  so  that  it  follows 
there  was  error  in  this  ruling  also. 

The  appellant  however  treats  this  exception  separately, 
and  asserts  that  section  170  of  the  charter  makes  the  dia- 
gram, with  all  it  contains,  evidence  in  the  case,  since  the 
only  })ossible  object  of  requiring  it  to  be  produced  at  the 
trial  and  delivered  to  the  Court,  was  that  it  should  be  used 
as  evidence  in  the  trial,  and  that  the  Court  cannot  exclude 
what  the  Legislature  has  declared  to  be  evidence  in  the 
case.  It  is  not  necessary  however,  in  this  case,  to  pass  upon 
this  construction  of  that  provision  of  the  charter,  as  to  which 
we  express  no  opinion. 

Rulings  and  judgment  reversed  and  new 
trial  awarded  with  costs  to  the  appel- 
lant above  and  below. 


THE  AETNA  LIFE  INSURANCE  COMPANY  vs, 
WILLIAM  J.  S.  MILLAR. 

Health    Insurance — Untrue    Statement   in   Application — Ques- 
tions as  to  Good  Faith  of  the  Insured  and  05  to  the  Mate- 
riality of  the  Statement  to  the  Risk  and  as  to  the  Time 
of  Contracting  the  Disease  for  the  Jury. 

Under  Code,  Art.  23,  sec.  196,  an  untrue  statement  made  in  an 
application  for  life,  accident,  etc.,  insurance,  although  de- 
clared to  be  a  warranty,  does  not  avoid  the  policy,  unless  such 
statement  was  not  made  in  good  faith  by  the  applicant,  or  it 
related  to  some  matter  material  to  the  risk. 

When  the  bad  faith  of  the  applicant,  or  the  falsity  and  mate- 
riality of  misrepresentation,  is  shown  by  clear  and  uncontra- 
dicted evidence,  the  Court  may  so  rule  as  a  matter  of  law, 
but  when  the  evidence  upon  these  questions  is  conflicting  they 
should  be  submitted  to  the  jury. 
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Defendant  company's  policy,  by  which  it  agreed  to  pay  to  tho 
plaintifiF  a  certain  weekly  sum  during  a  disability  caused  by 
illness,  provided  that  the  statements  made  by  the  plaintiff  in 
his  application  were  warranted  to  be  true,  and  also  that  the 
insurance  should  not  cover  a  disability  resulting  from  any 
disaese  contracted  within  fifteen  days  after  the  date  of  the 
policy.  In  an  action  thereon,  plaintiff  alleged  that  on  July 
2nd,  1908,  he  was  operated  on  for  a  disease  called  mastoiditis, 
and  was  in  consequence  disabled  for  thirteen  weeks.  The 
defendant  alleged  that  in  his  application  the  plaintiff  had 
warranted  that  he  had  not  received  medical  attention  for 
two  years  preceding;  that  this  statement  was  false  and  mate- 
rial to  the  risk  and  that  the  policy  was  thereby  avoided.  The 
evidence  showed  that  before  signing  the  application  the  plain- 
tiff told  the  defendant's  agent  that  he  had  consulted  a  physi- 
cian about  an  earache  which  he  supposed  resulted  from  a 
cold,  but  had  received  no  treatment  or  medicine  from  the 
physician ;  that  the  agent  told  plaintiff  that  the  answer  "no" 
to  the  question  whether  he  had  received  medical  atten- 
tion within  the  past  two  years,  was  correct,  because  that 
question  did  not  refer  to  such  a  consultation,  and  that  he 
had  relied  upon  that  assurance  in  making  such  answer.  The 
evidence  also  showed  that  the  plaintiff  had  consulted  his  fam- 
ily physician  several  times  in  the  month  preceding  the  appli- 
cation concerning  an  earache;  that  such  trouble  was  decep- 
tive and  plaintiff  apparently  got  well ;  that  at  the  instance  of 
his  physician  plaintiff  consulted  a  specialist  in  ear  diseases, 
who  found  an  inflammation  in  the  drum  of  the  plaintiff's 
right  ear  and  advised  an  incision,  to  which  plaintiff  refused 
to  submit;  that  on  May  25th  the  drum  ruptured,  the  pus 
discharged  and  the  pain  disappeared,  so  that  the  plaintiff  be- 
lieved himself  to  be  cured.  The  policy  sued  on  was  issued  on 
June  15th,  and  within  a  little  more  than  two  weeks  there- 
after the  r^laintiff  began  to  have  a  pain  in  his  ear,  and  on 
July  2nd  he  was  operated  on  for  mastoiditis.  The  medical 
evidence  was  also  to  the  effect  that  this  disease  was  proba- 
bly the  result  of  the  previous  ear  trouble  of  plaintiff,  which 
had  remained  latent,  but  might  have  been  caused  by  a  new 
infection.     Plaintiff  had  not  been  informed  in  Mav  that  he 
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had  niastoiditis  and  he  did  not  then  regard  his  trouble  as  a 
serious  one.  Held,  that  upon  this  evidence  it  was  properly 
left  to  the  jury  to  find  whether  the  plaintiff  acted  in  good 
faith  in  stating  in  the  application  that  he  had  not  been  at- 
tended by  a  physician,  and  whether  that  statement  was  false, 
and  was  material  to  the  risk,  and  whether  the  plaintiff's 
mastoiditis  was  contracted  within  fifteen  days  from  the  date 
of  the  policy. 

Held,  further,  that  a  prayer  offered  by  the  defendant  was  prop- 
erly rejected  which  ignored  the  question  of  plaintiff's  good 
faith  in  making  said  statement,  or  whether  the  ailment  in 
May  was  temporary  or  permanent,  or  whether  he  had  entirely 
recovered  from  it  before  the  policy  was  issued. 

When  the  question  is  whether  an  answer  by  an  applicant  for 
insurance  was  made  in  good  faith,  he  may  testify  that,  al- 
though a  physician  had  told  him  that  what  appeared  to  be  a 
slight  ailment  might  get  serious,  yet,  when  he  was  relieved  of 
the  pain,  he  believed  that  the  physician  was  mistaken. 

Decided  November  16th,  1910. 

Appeal  from  the  Superior  Court  of  Baltimore  City 
(Stiarp^  J.V 

The  cause  was  argued  before  Boyd.  C.  J.,  Briscoe, 
Pkaim'k.  SiTiMrcKKR,  BuRKK,  TiioMAs,  Pattisox  and 
T'rxkr,  JJ. 

Geo.  Weems  Willmms  and  William  L.  Rairh,  for  the  ap- 
pellant. 

Julius  H.  Wyman  and  John  L.  V,  Murphy,  for  the  ap- 
pellee. 

Burke.  J.,  delivered  the  opinion  of  the  Court. 

This  IS  the  defendant's  appeal  from  a  judgment  rendered 
aofainst  it  in  the  Superior  Court  of  Baltimore  City.  The 
suit  was  in  assumpsit,  and  was  based  upon  a  healtli  benefit 
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certificate  issued  by  the  appellant  to  William  J.  S.  Millar, 
the  plaintiff.  The  declai-ation  alleged  that  the  defendant, 
in  consideration  of  the  snm  of  sixty  dollars  paid  by  the  plain- 
tiff to  it,  issued  to  hira  the  policy  or  certificate  sued  on, 
whereby  it  agreed  to  pay  to  the  plaintiff  certain  sums  of 
money  according  to  a  schedule  of  operations  attached  to  the 
[>olicy,  and  a  further  sum  for  each  week  during  the  disabil- 
ity of  the  plaintiff  resulting  from  illness.  It  further  alleged 
that  on  the  second  day  of  July,  1908,  the  plaintiff  was  oper- 
ated on  for  a  disability  mentioned  in  the  schedule,  to  wit. 
Mastoiditis,  and  was  disabled  from  performing  his  usual 
Imsiness  duties  for  a  period  of  thirteen  weeks.  It  also  al- 
leged that  the  plaintiff  had  given  the  defendant  notice  of 
said  illness  and  operation  according  to  the  requirements  of 
the  policy,  and  had  in  all  other  respects  performed  all  the 
obligations  imposed  upon  him  by  the  contract  of  insurance; 
but  that  the  defendant  had  refused  to  pay  hiui  the  amount 
due  him  under  the  policy.  The  amount  claimed  was  three 
hundred  and  seventy-five  dollars. 

To  this  declaration  the  defendant  interposed  the  general 
issue*  pleas,  and  two  special  pleas,  numbered  three  and  four. 
The  third  plea  alleged  thai  the  plaintiff  in  his  application 
for  the  policy  mentioned  in  the  declaration  made  the  state- 
ment that  he  had  not  received  medical  attention  within  two* 
y(>ars  pre  ceding  the  making  of  the  application,  which  state- 
ment the  ))laintiff  warranted  to  be  tnie;  that  that  statement 
was  made  a  part  of  the  contract  of  insurance  and  was  relied 
upon  by  the  defendant ;  that  in  fact  the  plaintiff  had  I'eceived 
medical  attention  within  two  years  preceding  the  making 
of  the  application,  as  he  well  knew.  It  further  averred  that 
these  facts  constituted  a  breach  of  warranty  as  to  a  matter 
material  to  the  risk,  and  avoided  the  policy.  The  fourth 
plea  is  similar  to  the  third,  with  one  exception.  It  omits  the 
allegation  found  in  the  third  plea,  that  the  untrue  statement 
alleged  to  have  been  made  was  knowingly  made  by  the  plain- 
tiff. The  plaintiff  joined  issue  upon  the  first  and  second 
VOL.11.']  44 
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pleas  and  repliod  to  the  third  and  fourth.  The  replication 
^Icniod  the  plaintiff  having  received  medical  attention  with- 
in the  peri(xl  mentioned,  and  averred  that  no  statement  con- 
tained in  his  application  for  insurance  constituted  a  breach 
of  warranty  as  to  a  matter  material  to  the  risk  and  in  avoid- 
ance of  the  jx>licy.  Issue  was  joined  upon  these  replications 
and  the  case  proceeded  to  trial,  resulting  in  a  verdict  and 
judgment  for  the  j^laintiff  for  the  full  amount  claimed. 

The  issues  raised  under  the  third  and  fourth  pleas,  viz,  the 
falsity  and  materiality  of  the  statements  set  out  in  these 
pleas,  pres(?nt  the  only  real  questions  in  the  case.  The  rec- 
ord contains  two  bills  of  exception — one  relates  to  the  ruling 
of  the  Court  upon  a  question  of  evidence,  and  the  other  t-o 
its  actif;n  on  ecTtain  prayers  and  special  exceptions  filed  by 
the  defendant.  At  the  conclusion  of  the  whole  case  the 
Court  granted  two  prayers  on  behalf  of  the  plaintiff,  and 
granted  the  defendant's  second  prayer.  It  overruled  the  de- 
fendant's sp(*cial  exception  to  the  plaintiff's  first  and  fourth 
prayers,  which  were  the  ones  granted,  and  i*efused  the  dc^ 
fendant's  first,  third,  fourth,  fifth,  sixth  and  seventh  prayers. 
This  action  of  the  Court  is  presented  for  review  by  the  sec- 
ond exception.  The  jury  were  instructed  by  the  plaintiff's 
first  praycT  that  if  they  found  that  the  defendant  executed 
the  policy  of  insurance  referred  to  in  the  evidence  and  deliv- 
ered the  same  to  the  plaintiff,  and  that  the  plaintiff  paid  to 
the  defendant  all  premiums  payable  thereon,  and  complied 
with  all  the  imdertakings  and  stipulations  to  be  perfonned 
on  his  part  in  said  policy;  and  if  they  further  found  that 
(hiring  the  term  mentioned  in  said  policy  the  plaintiff  was 
operated  on  for  the  disability  referred  to  as  Mastoiditis  in 
the  schedule  attached  to  the  ])ulicy,  and  further  found  that 
^aid  disability  was  not  contracted  within  fift«^n  days  after 
noon  on  the  day  of  the  date  of  the  policy  and  was  disabled 
from  prosecuting  any  and  every  kind  of  business  pertain- 
ing to  his  occupation  for  a  period  of  thirteen  weeks,  as  testi- 
fied to;  and  further  found  that  said  plaintiff  exhibited  and 
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delivered  tu  the  defendant  notice  of  said  illness  and  opera- 
tion and  j)roi)er  and  sufficient  proof  of  the  same  within  two 
months  from  the  termination  of  said  thirteen  weeks  and  be- 
tore  the  bringing  of  this  suit,  then  the  plaintiff  was  entitled 
to  recover,  unless  the  jury  found  from  the  evidence  that  the 
ap[)lication  for  the  policy  on  the  part  of  said  plaintiff  con- 
tained some  misrepresentation  or  untrue  statement  of  facts 
not  ma<le  in  g(x>d  faith  by  said  applicant,  or  unless  the  jury 
found  that  said  a})plication  contained  some  misrepresenta- 
tion or  untrue  statement  on  some  matter  material  to  the 
risk.  By  the  plaintiff's  fourth  prayer  the  jury  were  told 
that  if  they  found  the  facts  set  forth  in  the  plaintiffs  first 
prayer,  and  further  found  that  the  plaintiff  informed  the 
agent  of  said  company  that  he  had  on  one  <xicasion  an  ear- 
ache concerning  which  ho  had  consulted  a  physician,  but 
that  he  had  received  no  treatment  or  medicine  from  said 
physician,  and  that  the  agent  advised  the  plaintiff  that  the 
>latement  in  the  apjdication,  to  wit,  ^*T  have  not  received 
uie<lical  attention  within  the  past  two  years  except  as  herein 
•stated,"  did  not  refer  to  such  consultation,  and  that  the 
agent  fill(*d  in  the  word  *^Xo,''  and  that  the  plaintiff,  inlying 
upon  the  statement  of  the  agent  of  the  defendant,  signed  the 
apj»lieation.  iK^lieving  said  conclusion  "No"  to  be  the  truth- 
ful answ(»r  to  the  statement,  then  their  verdict  should  be  for 
the  plaintiff. 

The  jury  were  told  by  the  defendant's  second  prayer  that 
if  they  found  that  the  plaintiff  contracted  the  disease  men- 
tioned in  the  evidence  and  therein  described  as  Mastoiditis, 
and  that  said  disease  was  contracted  by  the  plaintiff  prior 
to  the  issuance  of  the  ]X)licv  of  insurance  sued  on  in  this 
case,  t»r  if  they  found  that  said  <lisease  was  contracted  within 
fiftcK^n  days  after  the  issuance  of  the  policy,  then  the  ver- 
dict of  the  jury  must  be  for  the  defendant.  Th(»  defendant's 
rejected  j^rayers  will  be  noticed  later.  Th(^  correctness  of 
thc*se  instructions  must  be  determined  by  the  facts  disclosed 
bv  the  record,  and  those  facts,  so  far  as  they  bear  upon  the 
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issues  raised  by  the  pleadings,  will  now  be  stated.  The 
policy,  which  is  contained  in  the  record,  recites  that  the  de- 
fendant, in  consideration  of  the  premium  of  sixty  dollars 
and  of  the  statements  in  the  schedule  of  warranties  indorsed 
r hereon,  which  statements  the  policy  declares  the  plaintiff 
warrants  to  be  true,  insured  the  plaintiff  for  the  term  of  one 
year  from  the  15th  day  of  June,  1908,  commencing  and 
ending  at  12  o'clock  noon,  standard  time;  first,  against  dis- 
ability or  death  resulting  directly  and  independently  of  all 
other  causes  froni  bodily  injuries.  &c. ;  and  secondly,  against 
<lisability  from  illness  as  defined  in  the  policy.  The  illness 
from  which  the  plaintff  suffered  is  not  excepted  by  the  terms 
of  the  policy;  but  by  section  22  of  the  policy  it  is  provided 
that  insurance  does  not  cover  disability  resulting  from  any 
disease  contracted  within  fifteen  days  from  noon  of  the  day 
the  policy  is  dated.  The  surgical  operation  performed  upon 
the  plaintiff  is  within  the  terms  of  thi^  policy. 

The  application  of  the  plaintiff,  which. is  made  a  part  of 
the  policy,  contains  the  following  statement :  "I  have  not 
received  medical  attention  within  the  past  two  years,  except 
as  herein  stated,  ^o."  This  statement  the  defendant  in- 
sists was  false  and  material,  and  avoids  the  policy.  The 
statement  must  be  treated  as  a  warranty,  but  its  legal  effect 
is  mo<lified  and  controlled  by  the  statute  of  this  State  upon 
the  subject.  In  Mmmhan  v.  Mvtnal  Insurance  Company, 
10.*]  Aid.  IT)."),  we  said:  "There  is  a  broad  and  material  dis- 
tinction b(»tween  a  warranty  and  a  representation.  A  repre- 
sentation is  not  a  part  of  the  contract,  but  is  collateral  there- 
to, while  a  warranty  is  a  part  of  the  contract.  Tn  conse- 
quence of  this,  while  the  falsity  of  a  representation  is  not 
a  aTound  for  avoiding  the  contract,  unless  material  to  the 
risk,  a  warranty  a«  to  any  fact  will  preclude  an  inquiry  as 
to  the  materiality  of  that  fact.  Ifi  Am,  and  Enq,  Enry.  of 
L.  0.*]2.  The  legislation  of  many  of  the  States,  including 
Maryland,  has  modified  the  harsh  rule  respecting  warran- 
ties in  this  class  of  contracts,  and  has  swept  away  ft  group 
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of  iDoroly  tc*chnical  objections  to  a  recovery  on  life  insnr- 
anee  policies  (Md.  Cas.  Co,  v.  Gelirmann,  96  Md.  648)  by 
declaring  tliat  ^Svhenever  the  application  for  a  policy  of  life 
insurance  contains  a  clanse  of  wan*anty  of  the  truth  of  the 
answers   therein   contained,   no  misrepresentation  or  untrue 
statement  in  such  application,  made  in  good  faith  by  the 
a]>plicant,  shall  effect  a  forfeiture  or  be  a  ground  of  defense 
ill  any  suit  brought  upon  any  i)olicy  of  insurance  issued  upon 
the  faith  of  such  application,  unless  such  misrepresentation 
or  imtnie  statement  relate  to  some  matter  material  to  the 
risk/'    Section  196,  Art.  23,  Code  of  1904.    What  is  a  mat- 
t<T  material  to  the  risk  is  ordinarily  and  generally  for  the 
juiy  to  determine.     Under  the  pleadings  and  evidence,  the 
controverted  questions  presented  at  the  trial  were,  first,  the 
good  faith  of  the  plaintiff  in  making  the  statement  com- 
)>lained  of;  secondly,  was  the  statement  false;  thirdly,  did 
it  relate  to  some  matter  material  to  the  risk;  and  fourthly, 
was  the  disease  from  which  the  plaintiff  suffered  contracted 
within  fifteen  days  from  noon  of  June  15th,  1908,  the  date 
of  the  policy  ?     The  lower  Court  in  the  instructions  granted 
submitted  these  questions  to  the  finding  of  the  jury.     Tn  this 
it  followed  the  general  and  ordinary  rule.     It  is  ordinarily 
the  province  of  the  jury  to  determine  the  falsity  and  mate- 
riality of  the  misrepresentation,  and  the  burden  is  upon  the 
defendant  to  satisfy  the  jury  of  the  truth  of  these  defenses. 
Where  the  bad  faith  of  the  apj)lieant,  or  the  falsity  and  ma- 
teriality of  the  misrepresentation  is  shown  by  clear  and  nn- 
contradicted  evidence,  the  (Vurt  may  so  rule  as  a  matter  of 
law;   but  wOiere   the  evid(»nce  u]ion   these  questions  is   con- 
flicting or  doubtful   they  should  be  submitted   to  the  jury. 
Fidelity   Midual   Lifr>   Insurance    Company   v.    Fichlin.   74 
Md.  173;  Dtdaney  v.  Fidelity  Company,  106  Md.  17:  Mv 
f\tal  TAfe  Insurance  Company  v.  liain,  108  Md.  353;  Bank- 
'-'/•v'  Life  Insurance  Company  v.  Miller,  100  Md.  1  :  Mary- 
land Cas,  Co.  V.  Grhrmann.  06  ^U],  634. 


Digitized  by 


Google 


0f>4  AETNA  LIFE  TXS.  CO.  vs.  MILLAR. 

Opinion  of  the  Court  [llo 

Wo  have  examined  the  evidence  in  the  light  of  the  princi- 
ples stated,  and  find  no  error  in  any  of  the  mlings  of  which 
the  appellant  can  jnstly  complain.  It  is  to  be  noticed  that 
it  is  not  pretended  that  the  jdaintiff  was  afflicted  by  any 
trouble  except  the  ear  tronbl(»  mentioned  in  the  eviden(*e, 
and  it  was  npon  the  nature  an<l  extent  of  this  one  trouble 
alone  that  the  defendant  relied  imder  the  warranties  con- 
tained in  the  contract  of  insurance  to  defeat  a  recovery.  This 
i*=  im]>ortant  to  be  bonie  in  mind,  in  that  some  of  the  de- 
fendant's prayers,  which  will  be  presently  notice<l,  attempted 
to  import  into  the  case  a  consideration  of  other  disabilities 
of  which  there  was  no  evidence.  To  have  peniiitted  this 
woidd  have  tc^nded  to  mislead  the  jurj'.  The  plaintiff  prior 
to  ^May,  1008,  had  been  a  healthy  man,  and  had  never  suf- 
fered from  any  serious  sickness.  Tn  the  early  part  of  May 
of  that  year  he  was  attacked  by  an  earache  caused,  as  he 
su])posed,  by  a  cold.  He  called  in  his  family  physician.  Dr. 
A.  K.  Bond.  Dr.  Bond  testified  as  follows  as  to  the  plain- 
tiff's previous  health,  and  the  nature  of  the  trouble  for  which 
he  treated  him :  ^'llr.  ^f illar  has  Ix^en  a  strong  man ;  he  has 
been  a  healthy  man;  I  have  attended  in  his  family;  I  don't 
know  that  I  have  given  him  any  treatment,  certainly  for 
nothing  serious,  and  on  the  l7th  of  May,  1908,  as  I  learned 
from  my  books,  he  called  on  me  to  see  me  concerning  the 
ear  trouble;  T  paid  him  six  visits,  and  that  lasted  accordinir 
to  my  book  from  the  17th  to  the  23rd  of  ^lay,  1908;  now 
the  nature  of  that  trouble  was  such  that  it  was  very  decep- 
tive; T  suspected  that  it  might  be  a  more  serious  trouble  in- 
volving possibly  the  mastoids ;  the  danger  is  that  the  trouble 
is  so  slight  that  the  patient  does  not  think  he  is  sick  and 
does  nf»t  keep  on  coming  to  the  doctor,  but  thinks  he  is  a 
\vt*ll  man  until  later  when  the  mastoids  ^et  affected;  so  in 
order  to  protect  myself  as  well  as  him  T  warned  him  that  he 
better  see  a  specialist:  the  disease  is  not  an  open  frank  dis- 
ease, but  of  a  deceptive  nature,  that  sneaks  along  until  it 
bursts  out  in  mastoid  inflanunation ;  T  judge  from  the  evi- 
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(lence  that  that  is  just  what  it  did;  it  apparently  got  well, 
and  then  it  broke  out  again;  I  attended  him  for  six  visits 
and  then  I  turned  him  over  to  Doctor  Woods,  and  I  knew 
nothing  more  about  the  case  until  I  heard  he  had  been  oper- 
ated on.''  Doctor  Bond  was  asked  what  reason  he  gave  the 
plaintiff  for  turning  him  over  to  a  specialist,  and  he  replied : 
"The  reason  I  gave  is  there  was  an  inflammation  inside  the 
drum  of  the  ear,  evidently  from  the  slight  nature  of  the  pain 
and  the  nature  of  the  persistence,  and  I  do  not  treat  diseases 
behind  the  drum  of  the  ear,  and  therefore  I  sent  him  to  a 
specialist.  I  warned  him  that  he  must  go  to  a  specialist, 
because  that  class  of  diseases  is  apt  to  go  on  and  finally  get 
intx>  the  mastoids."  He  further  testified  that  when  the  dis- 
ease gets  into  the  mastoids  it  is  known  as  mastoiditis;  that 
he  knew  the  disease  might  be  of  that  nature ;  he  thought  the 
drum  had  broken  during  his  treatment,  relieving  the  inflam- 
mation for  a  time  and  giving  relief  from  pain,  and  making 
the  plaintiff  thnk  that  he  was  a  well  man.  He  further  testi- 
fied that  the  plaintiff  might  have  gone  on  and  not  had  the 
disease;  that  it  was  only  a  belief  in  his  mind  that  he  might 
have  trouble,  and  therefore  he  turned  him  over  to  a  special- 
ist; that  it  was  natural  for  the  plaintiff  to  think  that  he  was 
curtnl,  and  when  the  pain  left  he  would  think  so  himself  if 
he  were  not  a  physician. 

Doctor  ITiram  Woods  testified  that  he  first  saw  the  plain- 
tiff at  his  office  on  the  21st  of  May,  1908;  that  he  had  an 
acute  inflammation  of  the  drum  of  the  right  ear,  and  as 
well  as  he  eould  see  from  the  outside  there  was  ])us  pent  up 
in  the  ear.  He  adviscnl  the  plaintiff  to  ]x^nnit  an  incision 
of  the  dnim  head  to  disehavge  the  pus,  but  told  him  that  the 
probability  was  that  within  a  few  days,  after  more  pain,  the 
drum  head  would  rupture,  and  that  no  one  could  assure  him 
that  while  he  was  waiting  some  more  serious  complication 
might  result.  The  ]ilaintiff  refus(»d  to  submit  to  the  punctur- 
ing of  his  ear  drum,  and  about  the  25th  of  May,  1008,  it 
was  ruptured,  the  pus  discharged,  the  pain  disappeared,  and 
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he  believed  himself  to  be  entirely  cured,  and  according  to 
the  evidence  of  the  physician  the  plaintiff  then  had  no  rea- 
son to  think  he  had  any  diesase. 

On  the  li^th  or  13th  of  June  following,  at  a  time  when 
the  plaintiff  aee(;rding  to  hi.s  own  tev^timony  was  in  good 
health,  he  was  approached  by  an  agent  of  the  appellant  ami 
v*<(>lieited  to  take  out  the  policy  sued  on.  The  plaintiff  was 
averse  to  taking  the  ])oliey,  stating  that  he  did  not  feel  the 
need  of  a  siek  benefit  policy.  The  agent  asked  him  if  he  had 
never  been  sick,  and  the  plaintiff  replied  that  he  had  never 
Ijeen  sick,  and  'Smtside  of  trifling  circumstances''  he  had 
not  had  a  doctor  to  attend  him  for  anything  of  any  consc- 
qut  nee  since  he  was  three  years  old,  and  that  he  had  never 
felt  the  necessity  of  taking  out  a  sick  benefit  policy.  lie  told 
the  agent  that  a  few  weeks  Ix^fori^  he  had  contracted,  a  cold 
which  had  brought  about  what  he  su])i>ose<l  was  a  severe  ear- 
ache; but  that  he  was  then  free  from  pain  and  was  then  in 
good  physical  condition.  The  agent  did  not  regard  the  ear 
trouble  from  what  the  j>laintiff  told  him  of  any  im]>ortance 
and  the  policy  was  issued.  The  testimony  of  the  plaintiff  as 
to  his  good  health  at  the  time  of  the  application  and  as  to  the 
eireunistanc(»s  under  which  the  ]H>licy  was  issued  was  cx>r- 
roborate<l  by  Mrs.  Millar  and  Gustavo  Wirth,  Jr.  Mrs 
Millar  testified  that  at  the  time  the  application  was  made 
her  husband  was  not  suffering,  and  did  not  give  any  indica- 
tion of  pain  in  his  ear,  and  that  he  told  the  agent  that  he 
had  never  bern  sc^riously  sick  since  he  was  three  years  old. 
and  spoke  of  a  slight  earache  he  had  had  sometime'  before, 
but  which  bad  entirely  disappeared.  The  plaintiff  did  not 
disclose  the  full  extent  of  the  attention  rendered  by  I)(X»t«»r 
B(md,  nor  did  he  disclose  the  fact  that  Doctor  Woods  had 
advised  the  puncture  of  the  ear  drum  to  relieve  the  accumu- 
lated pus.  The  answers  to  the  questions  contained  in  the  ap- 
])Hcation  were  filled  in  by  the  agent  from  information  de- 
rived from  the  ^ilaintiff. 
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It  i?  apparent  we  think  that  the  plaintiff  did  not  regard 
the  far  trouble  as  serious  or  permanent,  and  that  he  consid- 
ortnl  himself  a  well  man  at  the  time  the  application  was 
nuuk.  The  facts  we  have  stated  were  sufficient  to  have  taken 
the  case  to  the  jury  on  the  question  of  the  plaintiff's  good 
faith. 

On  the  night  of  June  30,  1908,  the  plaintiff  began  to  have 
i\  severe  i>ain  in  the  ear.  and  on  the  following  morning  he 
went  to  a  hospital  and  was  there  operated  on  bv  Doctor 
Woods  on  July  2nd,  1908,  for  Mastoiditis,  and  was  totally 
incapacitated  from  p(»rforming  his  duties  from  July  2nd  to 
Xovember  2nd,  1908. 

It  is  said  in  25  Cyc.  812,  that  *^auswers  as  to  diseases, 
injuries,  or  physical  condition  are  not  rendered  untruthful 
by  failure  to  disclose  temporarv*  derangements,  ailments  or 
injuries  exiv-^ting  or  pre-existing  which  do  not  affect  the  gen- 
eral health  and  are  not  serious  in  their  nature.''  If,  there- 
fore, the  ear  trouble  from  which  the  plaintiff  suffered  i>rior 
to  making  the  a])plication  was,  as  he  supposed,  merely  tem- 
IHirary.  and  had  entirely  passed  away,  leaving  his  general 
health  unimpaired,  then  the  answer  complained  of  was  not 
untruthful  Avithin  the  meaning  of  the  law;  if,  on  the  other 
hand,  that  trouble  was  serious  and  there  was  an  infection 
which  resulted  in  Mastoiditis  on  the  night  of  June  80th. 
1908.  that  condition  would  avoid  the  policy,  because  the 
answer  contained  in  the  application  would  be  both  false  and 
niaterial  to  the  risk.  If  such  falsity  and  materiality  had 
l>een  shown  by  clear  and  convincing  proof,  it  would  have 
been  the  duty  of  the  Court  to  have  directed  a  verdict  for  the 
defendant,  otherwise  these  questions  should  have  been  sub- 
mitted to  the  determination  of  the  jury. 

It  does  not  certainly  appear  that  the  plaintiff  had  any 
serious  disease  prior  to  the  application,  or  that  he  had  at  that 
time  an  infection  which  resulted  in  Mastoiditis.  ?feither 
Doctor  Bond  nor  Doctor  Woods  told  him  he  had  that  dis- 
rase  [)rior  to  the  date  of  the  application,  nor  did  either  of 
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them  testify  that  he  had  that  disease  at  that  time.  The  most 
they  would  say  was  that  the  ear  trouble  from  which  he  wa> 
sufferiug  might  result  in  something  more  serious.  W heth<  r 
the  Sfastoiditis  which  developed  on  the  night  of  June  th- 
30th  was  the  result  of  the  prior  ear  trouble,  or  wjicther  it 
was  a  reinfection  was  under  the  circumstances  a  question  f<^r 
the  jury,  and  not  for  the  Court  to  decide.  Doctor  \Voo<ls. 
who  was  called  by  the  defendant,  said  that  Mastoiditis  is  an 
inflammati(m  of  the  cells  behind  the  ear,  and  that  there  were 
two  ways  of  explaining  how  the  plaintiff  contracted  that 
disease  six  weeks  after  the  original  ear  trouble:  "One  way 
was  that  there  was  an  infection  at  the  time  of  the  original 
ear  trouble  back  in  the  Mastoid,  which  remained  latent  and 
for  some  reason  or  other  became  active  at  the  end  of  >ix 
weeks;  the  other  possibility  is  that  the  ear  tnmble  which 
drained  out  by  si)ontaneous  rupture  on  May  2r)th,  was  all 
w(»ll,  and  that  he  had  a  reinfection ;  of  the  two,  T  think  rh<- 
former  the  more  probable." 

Our  conclusion  from  the  consideration  of  the  whole  r(*<v)rd 
is  that  all  the  issues,  of  fact  raised  by  the  pleading  wen 
properly  submitted  to  the  jury  under  the  granted  prayers, 
and  that  the  special  exceptions  filed  to  the  plaintiff's  first 
and  fourth  prayers  were  rightly  overruled,  as  there  was  evi- 
<lence  in  the  case  tending  to  support  the  hypothesc  s  of  fact- 
stated  in  them.  We  do  not  think  the  plaintiff's  fourth 
prayer  in  any  way  ])rejudie^d  the  defendant.  It  was  n^ally 
nnneeessarj',  and  was  of  little  benefit  to  the  plaintiff,  as  ho 
wonld  have  been  entitled  to  recover  irresj)ective  of  thi^ 
prayer,  if  the  jury  found  the  facts  stated  in  his  first  prayer. 
We  do  not  understand  the  fourth  prayer  as  setting  up  the 
question  of  estoppel.  It  was  merely  an  instruction,  to  be 
taken  by  the  jury  in  connection  with  the  facts  submitted  in 
the  first  prayer,  on  the  question  of  the  good  faith  of  the 
plaintiff. 

What  we  have  said  disposes  of  the  questions  raised  upon 
the  rejection   of  the  defendant's  prayers.      Its   first   prayer 
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sought  to  withdraw  the  case  from  the  jury,  and  was  properly 
r(  fused  for  the  reasons  stated.  The  defendant  was  not  in- 
jured by  the  refusal  of  its  third,  fourth,  fifth  and  seventh 
prayers,  because  its  second  prayer,  which  the  Court  granted, 
jxave  it  the  full  benefit  of  the  defenses  relied  upon  in  these 
prayers.  Its  fifth  prayer  asserts  the  proposition  that  "inas- 
much as  ir  appears  from  the  uncontradicted  evidence  that 
the  y>laintiflF  prior  to  the  issuance  of  the  policy  sued  on 
failed  to  inform  the  defendant  or  its  agents  that  he  had  been 
visited  ])rof(»ssioiially  by  Doctor  Bond  and  had  been  treate<l 
by  him  for  car  trouble,  and  that  at  the  advice  of  Doctor 
Bond,  he,  the  ])laintiflF,  had  consulted  Doctor  Woods  and  that 
Doctor  Woods  had  advised  an  operation,  the  verdict  of  the 
jni-y  must  be  for  the  defendant."  This  prayer  entirely 
ignore<l  the  question  of  the  plaintiflF's  good  faith,  or  whether 
his  ailment  was  temporary  or  permanent,  serious  or  trifling, 
or  whether  he  had  entirely  recovered'  before  the  ]x>licy  was 
issu(Ml.  Tt  was  therefore  pi*o])erly  rejected.  The  sixth  prayer 
submit.s  to  the  jury  the  finding  of  substantially  the  same 
fat?ts  stated  in  the  fifth,  and  asserte<l  as  a  legal  conclusion 
that  the  ])laintiflF  could  not  recover  if  the  jury  found  those 
facts  to  be  true.  This  prayer  was  open  to  the  same  objec- 
tion as  the  fifth,  and  the  Court  committed  no  error  in  re- 
fusing it. 

The  only  remaining  ([U(>tion  is  prosecuted  by  the  first  ex- 
ception, and  relates  to  a  question  of  evidence.  We  see  no 
p>ssible  objection  to  the  evidence  embraced  in  this  exception. 
Tt  l>orc  directly  ujKm  one  of  the  issues  in  the  case,  viz,  the 
giKxl  faith  of  the  plaintiff.  After  having  testified  as  to  the 
charaeter  of  his  illness  in  the  early  part  of  May  and  of  his 
visit  to  Doctor  Woods,  the  plaintiff  was  asked  and  answered 
the  following  questions: 

"Q.  He  (meaning  Dr.  Woods)  told  you  that  it  might  get 
serious  ? 

A.  He  said  there  was  a  possibility  of  its  developing  into 
something  more  serious. 
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Q.  As  a  matter  of  f act^  it  got  well  ? 

A.  It  got  well ;  better  than  I  am  today  even. 

Q.  And  you  had  no  pain  or  any  recurrence  of  that  trou- 
ble at  all? 

A.  No,  sir. 

Q.  State  whether  or  not  you  believed,  the  pains  having 
left  you,  that  Doctor  Woods  was  mistaken  ? 

A.  I  certainly  did.'' 

This  last  question  and  answer  constitute  the  first  excep- 
tion. If  a  material  representation  or  untrue  statement  had 
been  made,  it  would  have  avoided  the  policy,  no  matter  what 
the  plaintiff  may  have  thought  or  believed  about  the  opinion 
of  Doctor  Woods.  But  the  evidence  was  proper  to  be  con- 
sidered by  the  jury  as  explanatory  of  his  failure  to  disclose 
fuUy  all  that  had  occurred  between  Doctor  Woods  and  him- 
self. It  was  said  in  Fidelity  Mutual  Life  v.  Ficklin,  supra: 
'*That  the  inquiiy  in  reference  to  the  answers  in  the  applica- 
tion for  insurance  ought  to  be  not  only  whether  they  were 
true,  but  also  whether  they  were  made  in  good  faith,  and 
whether  they  related  to  some  matter  material  to  the  risk 
*  *  *  .  The  statute  concornin<r  warranties  introduced  two 
now  queptions  for  determination  before  the  contract  oould  be 
declared  invalid,  viz,  the  good  faith  of  the  applicant  in  mak- 
ing his  statement  and  the  materiality  to  the  risk  of  the  mat- 
ters involved  in  them.  Gk>od  faith  and  fraud  are  qut^stiona 
of  intent.  In  investigating  intention,  it  is  impossible  to 
exclude  the  circumstances  under  which  an  act  was  done. 
Purposes,  motives,  objects  and  inducement  would  all  he  in- 
volved in  obscurity  unless  we  could  be  informed  of  the  ac- 
companying facts  which  mark  the  character  of  the  transac- 
tion.^'    ' 

Finding  no  reversible  (Tror  in  any  of  the  rulings,  the  judg- 
ment will  be  affirmed. 

Judf/mrvt  affirmed,  with   costs  above  and 
heloir. 
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I.   Use  of  check   offered   in   full   settlement  of   disputed   claim — 
Certification  of  check. 

When  there  is  a  controversy  between  a  debtor  and  creditor  as 
to  tlie  amount  due  by  the  former,  or  if  the  debtor  asserts  that 
he  is  entitled  to  a  recoupiuent  against  the  sum  chiimed,  tlien 
if  he  sends  to  the  creditor  a  check  for  a  smaller  sum  than 
that  demanded,  stating  that  it  is  in  full  settlement  of  the 
claim,  and  that  if  the  offer  is  not  accepted,  the  check  is  not 
to  be  used,  the  use  of  such  check  by  the  creditor  constitutes 
an  accord  and  satisfaction,  by  which  his  entire  claim  is  ex- 
tinguished, although  at  the  time  of  receiving  it  he  declares 
that  he  does  not  accept  it  in  full  satisfaction,  but  only  in 
part  payment.     SrJieffenarker  v.  Hoopes,  111. 

^.  If  in  such  case*  the  creditor  causes  the  check  to  be  certified  by 
the  bank  on  which  it  is  drawn,  that  is  such  a  use  of  the 
check  as  amounts  to  an  acceptance  of  the  debtor's  offer  al- 
though the  creditor  had  not  obtained  the  money  on  it  up  to 
the  time  of  the  trial  of  his  action  to  recover  the  full  amount 
of  his  claim,     fhid. 

3.  Pleading. 

The  defense  of  accord  and  satisfaction  is  available  under  the 
general  issue  plea  in  assumpsit.  Scheff  en  acker  v  Hoopes, 
111. 

ACTS  OF  ASSEMBLY. 

Skk  Tablk  of  Stati'j  ks  IX  First  Part  of  Vomtme. 

ai)Vp:kse  possession. 

See  RETJorors  So<'rKTiKs,  1,  2. 
Tresspass,  1. 
Vendor  and  PrRciiASKR.  1. 
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AGENCY. 

1.  Personal  liability  of  agent  who  covenants  in  his  own  name — 

Pleading. 

When  an  agent  covenants  in  his  own  name  to  do  certain  things, 
he  is  personally  liable.     Carroll  v.  Bowen,  150. 

2.  A  declaration  alleged  that  the  defendant  agreed  by  contract 
under  seal  to  erect  suitable  masonry  work  for  a  building 
which  the  plaintiff  agrcHni  to  erect  thereon,  but  failed  so  to  do. 
whereby  plaintiff  in  the  construction  of  the  building  suffered 
great  loss.  The  defendants  pleaded  that,  at  the  time  of  sign- 
ing the  agreement,  they  were  acting  as  agents  of  the  trustees 
of  a  church  corporation.  Held,  that  a  demurrer  to  this  pka 
should  have  been  sustained,  since  the  agency  therein  alleged 
would  not  relieve  the  defendant  from  liability  under  the 
sealed  agreement  executed  by  them  personally,  and  the  plea 
was  not  in  bar  to  the  action.     Ibid. 

3.  IfeUL  further,  that  this  plea  is  not  a  plea  in  abatement 
Ibid, 

ALIMONY. 

S(K'    DlVORCK,    1. 

AMKNDMEN^TS. 

See  Attachments.  7. 

APPEAL. 

1.  Presumption  against  appellant  when  record  is  not  transmitted 

within  the  time  prescribed. 

When  the  transcript  of  a  record  on  an  appeal  has  uot  been 
transmitted  to  this  (.ourt  within  the  time  prescribed  by  law, 
the  effect  of  C-ode,  Art.  5,  sec.  40,  is  to  create  a  presumption 
that  the  appellant  was  responsible  for  the  delay,  and  to  im- 
])Ose  upon  him  the  burden  of  showing  that  the  failure  to 
forward  the  record  in  due  time  was  not  the  result  of  his  own 
neglect,  but  was  due  to  the  fault  of  the  Clerk  of  the  lower 
Court  or  of  the  appellee.     Warburton  v.  Robinson,  24. 

2.  In  this  case,  the  affidavit  of  the  appellant  and  that  of  the  Clerk 
of  the  lower  Court  contradicted  one  another  as  to  the  respon- 
sibility for  the  delay  in  sending  up  the  record,  and  it  is  ruled 


Digitized  by 


Google 


M<L]  IXDEX.  703 

AFFEAIr— Continued. 

that,  tinder  the  circumstances,  the  appellant  has  failed  to  re- 
but the  presumption  that  this  delay  was  caused  by  him.   Ibid, 

3*  Failure  to  designate  papers. 

If  appellant's  counsel  promised  the  Clerk  of  the  lower  Court  to 
designate  the  papers  which  should  be  included  in  the  record 
on  appeal,  and  failed  to  do  so  until  it  was  too  late  to  make 
and  forward  the  record  in  the  time  allowed,  he  will  not  be 
relieved  from  the  consequence  of  this  omission  merely  be- 
cause he  had  incorporated  a  formal  order  for  the  transmis- 
sion of  the  record  in  the  prayer  for  appeal.  Warburton 
V.  Robinson,  24. 

4.  Exception  not  sliowing  evidence  rejected. 

When  an  exco])tion  is  taken  to  the  refusal  of  the  trial  Court  to 
admit  in  evidence  the  report  of  a  mimicipal  commission,  of- 
fered to  show  a  certain  fact,  the  exception  must  state  what  the 
book  contained  on  the  subject,  in  order  that  this  Court  may 
determine  whether  or  not  the  ruling  of  the  lower  Court  was 
correct.    Kurrle  v.  Baltimore  City,  63. 

5.  Non-payment  of  costs  of  record  witliin  time  prescribed. 

An  appeal  will  not  be  dismissed  merely  because  the  appellant 
did  not  comply  with  Rule  34  of  this  Court,  which  requires 
the  appellant  to  pay  the  costs  of  printing  the  record  on  ap- 
peal within  ten  days  after  receipt  of  a  notice  of  the  amount 
of  the  costs.  The  rule  does  not  prescribe  that  penalty.  Ja- 
robs  V.  VicharooUy  92. 

6.  Remarlcs  of  trial  Judge. 

When  plaintiff's  horse  was  made  to  run  away  by  defendant's 
automobile  and  the  evidence  showed  that  the  horse  was  spir- 
ited, and  that  the  plaintiff  at  the  time  was  using  reins  with 
handholds  on  them,  a  witness  was  asked  whether  ho  used 
handholds  in  driving.  In  sustaining  an  obiection  to  that 
question,  the  Court  said:  "We  don't  think  it  is  an  indication 
of  the  wildness  of  a  horse,  because  there  are  handholds  on  the 
reins;  we  think  that  it  is  an  illogical  inference."  The  de- 
fendant excepted  to  this  observation.  Held,  that  the  qnestion 
ruled  out  was  irrelevant,  and  that  the  jury  could  not  have 
been  influenced  against  the  defendant  by  the  remark  of  the 
Court.     Fletcher  v.  Dixon,  101. 
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7*  Final  order. 

In  an  equity  cause  in  which  a  receiver  had  been  appointed  to 
wind  up  the  affairs  of  a  partnership,  an  order  was  passed,  ex 
parte  on  July  23,  1909,  gi anting  leave  to  a  party  to  bring  as 
action  at  law  against  the  receiver  to  recover  damages  for  an 
injury  caused  by  the  negligence  of  the  partners  before  the 
appointment.  On  October  15th,  the  Court  passed  an  order 
refusing  to  rescind  the  previous  one.  On  November  SSrd,  the 
Court  passed  another  order  directing  the  receiver  to  retain  a 
certain  sum  to  abide  the  result  of  the  action  at  law,  and  pro- 
viding that  if  the  plaintiff  therein  should  recover  a  judgment, 
he  should  be  treated  by  the  receiver  as  a  general  creditor  of 
the  partnership.  Appeals  were  taken  from  all  of  these  orders 
after  the  passage  of  the  last  one,  but  not  within  the  time 
prescribed  for  taking  appeals  so  far  as  the  first  order  waa 
concerned.  Held,  that  the  last  order  is  final  in  its  nature, 
and  that  an  appeal  lies  from  it  upon  which  the  previous 
orders  are  open  for  review.    Emory  v.  Faith.  253. 

8.  Discretion  of  trial  Court. 

.Mthough  no  appeal  lies  from  an  order  or  decree  determining  a 
matter  committed  to  the  discretion  of  the  lower  Court,  yet 
the  questions  whether  a  matter  was  within  the  discretion  of 
the  lower  Court,  and  whether  that  discretion  was  so  exercised 
as  not  to  impair  the  established  rights  of  a  party,  are  open 
to  review  on  appeal  from  the  order.    Emorxf  v.  Faith,  253. 

9-  The  granting  by  a  Court  of  Equity  of  lenve  to  a  party  to  sue  at 
law  a  receiver  appointed  by  it  is  not  a  matter  wholly  within 
the  discretion  of  the  trial  Court.     Ihid. 

ID.  Exception  failing  to  show  result  of  ruling. 

A.  and  B.  were  jointly  indicted  for  a  crime.  A  severance  in  the 
trial  was  ^;rant«d,  and  A.  was  found  guilty.  When  B.  was 
put  on  trial,  the  same  jurors  were  called  who  had  found  A. 
guilty,  whereupon  B.  objected  to  their  competency,  but  the 
trial  Court  overruled  the  objection  and  put  the  jurors  upon 
their  voir  dire,  to  which  ruling  B.  excepted.  The  record  does 
not  show  that  any  of  these  jurors  were  on  the  panel  that  aft- 
erwards tried  and  convicted  B.  Held,  that,  if  it  be  assiimed 
that  these  jurors  should  not  be  called,  yet,  since  it  does  not 
appear  that  any  of  them  were  accepted  and  served  as  jurors 
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on  the  trial  of  B.,  he  has  not  shown  that  he  was  injured  hj 
the  ruling  of  the  trial  Court.    Parks  v.  State.  338. 

II.  From  Circuit  Court  on  appeal  from  Justice  of  the  Peace. 

When  the  Circuit  Court  has  jurisdiction  to  decide  an  appeal 
from  a  Justice  of  the  Peace,  its  decision  is  final,  and  no  ap- 
peal lies  to  this  Court  unless  authorized  hy  statute.  Oreen 
V.  State,  451. 

13.   Delay  in  transmission  of  record. 

When  the  failure  to  transmit  the  record  on  an  appeal  within 
the  time  prescribed  appears  to  have  been  caused  by  the  appel- 
lee* as  well  as  the  appellant,  the  appeal  will  not  be  dismissed 
OH  account  of  teh  delay.  Forest  Lake  Cemetery  v.  Baker, 
529. 

13.  Judgment  in  Court  of  Appeals. 

When  an  appeal  from  a  juilgment,  where  the  insue  was  deter- 
mined by  the  Court,  the  judgment  is  reversed,  this  Court 
may  enter  such  judgment  as  should  have  been  entered  below. 
Warren  Bros.  Co,  v.  Kevdrick  &  Roberts,  605.        ' 

14.  Harmless  errors. 

If  a  demurrer  to  a  plea  setting  up  a  special  defence  to  the  ac- 
tion is  improperly  overruled,  but  the  defendant  makes  the 
same  defense  at  the  trial  under  his  general  issue  plea,  the 
ovorrnling  of  the  demurrer  is  a  non-reversible  error.  Schef- 
fcnncker  v.  Hoopes,  111. 

15-  A  ruling  by  the  trial  Court  sustaining  a  demurrer  to  a  spe- 
cial plea  which  ought  to  have  been  overruled  is  not  a  reversi- 
ble error  when  the  facts  relied  on  in  the  special  plea  were 
afterwards  admittted  in  evidence  under  the  general  issue 
]>lea.     British  and  Foreign  Ins.  Co.  v.  Cummings,  350. 

16.  Evdience  as  to  the  mental  capacity  of  the  testator  should  be* 
limited  to  his  condition  at  the  time  of  the  execution  of  the 
will,  but  in  this  case,  where  a  witness  was  allowed  to  give  his 
opinion  thnt  the  testatrix  was  incapable  two  days  before  she 
executed  the  will,  such  technical  error  is  immaterial,  since 
she  had  then  given  instrnctions  for  the  drafting  of  the  will, 
and  there  was  ample  evidence  as  to  her  capacity  at  the  time 
of  its  execution,  and  the  instructions  to  the  jury  required 
them  to  find  that  she  was  mentally  incompetent  when  the 
will  was  made.  Grill  v.  O'Dcll  625. 
See  Elections  and  Voters,  1. 
roL.  113  4r>  , 


Digitized  by 


Google 


706  INDEX.  [113 

AREEST. 

See  Ckiminai.  Law,  2. 

ASSIGNMEN^T  FOR  BENEFIT  OF  CREDITORS. 
See  Attachments,  4. 
Rill  of  Sale.  1. 

ATTACHMENTS. 
I.  What  property  bound. 

.An  attachment  binds  not  only  the  property  of  the  defendant  in 
the  hands  of  the  garnishee  at  the  time  it  is  laid,  but  also  such 
property  ia  may  come  into  his  hands  at  any  time  before  the 
trial  and  judgment.    Farley  v.  Colver,  379. 

a.  Conclusiveness  of  judgment  on  which  attachment  is  Issued. 

Upon  the  trial  of  an  attachment  on  judgment,  the  garnishee 
cannot  deny  the  validity  of  the  judgment,  or  the  fact  that 
imder  it  the  judgment  debtor  was  indebted  to  the  plaintiff. 
Farley  v.  Colver,  379. 

3.  Liability  of  garnishee  who  pays  debt  attached  to  fraudulent 
assignee. 

if  the  garnishee  in  an  attachment  on  judgment  has  notice  that 
an  assignment  of  the  fimd  owing  by  him  to  the  defendant 
was  fraudulently  made  by  the  defendant  to  a  third  party  for 
the  purpose  of  defrauding  the  defendant's  creditors,  and 
nevertheless  pays  the  money  to  the  assignee  or  to  the  defend- 
ant, he  is  liable  therefor  to  the  plaintiff  in  the  attachment. 
Farley  v.  Colver,  379. 

4'  The  plaintiff  A.  obtained  a  judgment  against  B.,  upon  which 
an  attaclunont  was  issued  and  laid  in  the  hands  of  C,  who 
eni])loyed  B.  to  do  certain  work  in  a  business  carried  on  by 
him.  Thereupon  B.  executed  an  assignment  of  his  business 
to  his  wifw?.  A.  notified  C.  that  this  assignment  was  fraudu- 
lent and  void,  IxH^anse  designed  to  defraud  B.'s  creditors,  but 
<^.  thereafter  paid  money  to  B.  as  agent  of  his  wife.  Held 
that  the  jury  was  properly  instructed  that  if  they  found  that 
the  tinnsfer  from  B.  to  his  wife  was  bona  fide  and  the  money 
paid  by  C.  to  B.  was  for  an  indebtedness  owing  to  the  wife, 
then  their  \erdict  should  be  for  C,  the  garnishee;  but  if  they 
foimd  that  the  transfer  was  fraudulent  and  intended  to  hinder 
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and  defraud  the  creditorg  of  B.,  and  that  the  money  paid  by 
O.  was  money  belonging  to  B.,  then  their  verdict  should  be 
for  the  plaintiff.    Ihid, 

5.  Claim  for  unliquidated  damages. 

When  the  special  requirements  of  the  statute  relating  to  attach- 
ments for  unliquidated  damages  have  not  been  complied  with, 
no  attachment  can  be  issued  against  a  non-resident  debtor, 
unless'  the  claim  on  which  it  is  founded  be  for  an  ascer- 
tained amount,  such  as  can  be  properly  verified  by  aflSdavit, 
and  the  cause  of  action  filed  with  the  declaration  must  either 
bhow  on  its  face  the  amount  of  thj^  defendant's  liability  or 
itself  furaish  the  standard  for  ascertaining  such  liability. 
lUick  V.  Mercantile  Trust  Co,,  487. 

6'  The  affidavit  and  the  declaration  in  an  attachment  issued  to 
affect  the  funds  of  a  non-resident  stated  the  cause  of  action 
and  the  account  to  be  for  "services  rendered  in  making  invest- 
ments, collecting  income,  adjusting  settlements,  releasing 
mortgages,  and  acting  generally  as  defendant's  agent,  and 
superintending  his  financial  affairs  in  the  United  States  dur- 
ing the  year  1900  to  1909,  inclusive,  at  $1,500.  a  year,  $15,- 
000."  Held,  that  since  this  claim  is  for  the  value  of  serv- 
ices to  be  detennined  upon  trial,  and  not  for  a  sum  agreed  to 
1)0  paid,  or  for  a  sum  which  may  be  ascertained  by  com- 
putation or  calculation  from  the  contract,  it  is  a  claim  for 
unliquidated  damages,  r*nd  the  attachment  issued  thereon 
should  be  quashed.     Ihid, 

7.  Amendment  of  declaration  and  voucher  in  attachment  not 
making  new  cause  of  action  not  a  release  of  surety  on 
bond  dissolving  attachment. 

The  amendment  of  the  declaration  or  of  the  voucher  in  an  at- 
tachment suit  does  not  operate  to  discharge  the  surety  on  a 
bond  given  to  dissolve  the  attachment  unless  the  amendment 
brings  in  'i  new  cause  of  action  or  imposes  on  the  surety  a 
irreater  liability  than  that  assumed  when  he  signed  the  bond. 
An  amendment  which  corrects  a  misdescription  or  a  formal 
defect  in  the  statement  o*  plaintiff's  claim,  without  altering 
its  nature  or  character,  does  not  affect  the  liability  of  the 
suretv.     Warren  Bros.  Co.  v.  Kendrick  &  Roberts,  603. 
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S.  Plaintiff  company  agreed  by  contracts  under  seal  to  do  certain 
work  on  a  warehouse  building  being  erected  by  K.  as  con- 
tractor, and  in  addition  thereto  did  other  work  on  the  build- 
ing under  written  orders.  The  work  under  the  sealed  con- 
tracts was  not  done  withia  the  time  specified,  but  it  was  after- 
wards accepted  by  K.  and  the  warehouse  owner,  and  thus  the 
foaled  contracts  were  abandoned  and  the  plaintiff  became  enti- 
tled to  recover  on  an  implied  contract.  Plaintiff  issued  an 
nttnchment  against  K.  (a  non-resident)  to  recover  the  bal- 
ixucp  duo  for  the  work  done  under  the  original  contractus  and 
under  the  special  order.  This  attachment  was  dissolved  when 
the  defendant  in  this  a^tion  gave  its  bond  as  surety  and  stip- 
ulated to  discharge  any  judgment  that  might  be  recovered 
i\i?ainst  K.  in  the  attachment  suit.  The  declaration  or  short 
note  in  th,i*  suit  was  in  assumpsit  on  the  common  counts, 
and  also  stated  that  the  purpose  of  the  suit  was  to  recover 
$7,1.')7.  owing  from  the  defendant  to  the  plaintiff  for  work 
do]]c  and  materials  furnished  on  a  certain  building  under  an 
order  and  accounts  thereto  annexed  and  on  contracts  and  ac- 
coimts  also  annexed.  The  voucher  consisted  of  a  statement 
containing  the  items  of  the  accounts,  the  two  contracts  under 
««eal  for  part  of  the  work  done,  and  the  order  for  the  extra 
work.  Th3  voucher  allowed  a  credit  for  a  payment  on  ac- 
count, and  also  a  credit  for  thirty  per  cent.,  which  was  to  be 
retained  until  thirty  days  after  final  completion  of  the  build- 
ing. At  the  trial  of  the  attachment  suit  against  K.,  the 
plaintiff  amended  the  declaration  by  striking  out  the  special 
count,  leaving  only  the  common  coimts,  and  by  claiming  dam- 
nsres  to  the  extent  of  $10,000.  instead  of  the  original  claim 
of  $7,157.,  and  also  amended  the  voucher  by  striking  out  the 
credit  of  thirty  per  cent,  retained  under  the  contract.  Plain- 
tiff recovered  a  judgment  in  that  suit  for  $4,309..  and  then 
brought  this  action  on  the  bond  given  by  the  defendant,  who 
alleged  that  these  amendments  of  the  declaration  and  voucher 
rfo  changed  the  nature  of  the  plaintiff's  claim  as  to  i^elease 
the  surety.  Held,  that  since  the  attachment  suit  was  in 
'yssitt)ipsit,  the  sealed  conrracts  being  merely  filed  as  evidence 
of  the  indebtedness,  and  tlie  declaration  being  sufficient  to 
snp])ort  tli'^  plaintiff's  claim  without  regard  to  the  contracts, 
ihe  amendment  of  the  declaration  which  struck  out  the  spe- 
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oial  count  on  the  contracts  was  pot  a  material  alteration  of 
the  plaintiiFs  claim.     Ibid. 

V.  If('Jfl.  further,  that  the  increase  in  the  amount  of  the  plaintiff^s 
claim  by  eliminating  from  the  vouchers  the  thirty  per  cent, 
credit  and  claiming  in  the  declaration  $10,000.  damages  in 
the  place  of  the  specific  statement  of  an  indebtedness  of 
$7,157.,  did  not  discharge  the  surety,  because  no  new  or  dif- 
ferent cauve  of  action  was  thereby  introduced,  and  no  addi- 
tional liability  was  imposed  on  the  surety,  but  the  judgment 
rendered  in  the  attachment  suit  was  upon  the  identical  cause 
of  action  set  forth  in  the  declaration  and  voucher  as  they 
stood  at  the  time  of  the  delivery  of  the  bond.  Warren  Bros 
Co.  V.  Kendrich  £  Roberts.  603. 

AUTOMOBILES. 

See  Insurance,  4. 

!N"eot.tgence,  7. 

BANKET^PTCY. 

I.  Claim  of  creditor  omitted  from  schedule  of  debts. 

Under  the  provisions  of  the  Federal  Bankruptcy  Act,  a  dis- 
charfi^e  in  bankruptcy  does  not  affect  the  claim  of  a  creditor 
of  a  bankrupt  whose  name  was  not  returned  in  the  schedules. 
unless  the  omitted  creditor  had  notice  or  actual  knowledge  of 
the  proceedings  in  bankruptcy.  Since  the  failure  to  return  a 
claim  in  the  schodulos  is  due  to  the  fault  of  the  bankrupt,  the 
burden  is  upon  him  to  prove  that  the  omitted  creditor  did 
have  notice  of  the  y)rocoeflings.     Sloan  v.  GroJlmnn.  192. 

BAJs^KS. 

I.  Certification  of  check. 

The  certification  of  a  check  by  a  bank  operates  to  appropriate 
the  funds  of  the  drawer  to  the  amount  of  the  check,  which  is 
thorebr  converted  into  a  certificate  of  deposit  upon  which 
the  bank  becomes  the  debtor  of  the  holder.  Srhrffeiiarl'er 
V.  Hoopps.  111. 
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I.  Question  as  to  validity  of  a  bill  of  sale. 

Several  years  after  the  execution  and  recording  of  a  bill  of  sale 
of  certain  personal  property,  its  validity  was  assailed  under 
exceptions  filed  to  an  auditor's  account  distributing  the  pro- 
ceeds of  the  property  of  the  vendor  in  the  bill  who  had  subse- 
quently made  an  assignment  for  the  benefit  of  his  creditors. 
T'pon  an  examination  of  the  evidence,  JfpJd,  that  the  due  exe- 
cution of  the  hill  of  sale  is  established  by  a  preponderance  of 
the  testimony,  and  that  its  validity  had  been  admitted  by  the 
parties  in  interest  at  the  time  the  assignment  for  creditors 
was  made.     Internat.  Harvester  Co,  v.  Bldckway,  57. 

BONDS. 

See    AtTAC  HMENTS,    7. 
(^ONTRACTS^    4. 

CHECKS. 

See  Banks,  1. 

CONSTITFTIONAL  LAW. 

1.  Impairing  obligation  of  contracts— Change  in  remedy  of  cred- 

itors of  corporations  against  stockholders. 

When  the  means  and  remedies  provided  by  law  for  the  enforce- 
ment of  a  contract  are  so  changed  by  a  subsequent  law  as  to 
lessen  the  value  of  the  contract  or  to  affect  a  substantial  right 
s<'cured  by  it,  the  subsequent  law  is  void  because*  in  conflict 
with  the  provision  of  the  Federal  Constitution,  which  declares 
that  no  State  shall  pass  any  law  impairing  the  obligation  of 
contracts.  But  a  subsequent  law  modifying  or  changing  the 
remedy  for  the  enforcement  of  an  existing  contract  is  valid 
when  it  provides  another  remedy  as  efficacious  as  the  previous 
one,  and  by  which  no  substantial  right  is  impaired.  Pitts- 
hurg  Steel  Co.  v.  Balto,  Equitable  Society,  77. 

2.  Prior  to  the  enactment  of  the  Act  of  1908,  Ch.  305.  the  cred- 
itor of  a  corporation  was  entitled  to  bring  an  action  at  law 
against  any  stockholder  therein  who  liad  not  fully  paid  his 
subscriptions  for  the  stock  and  who  was  such  at  the  time 
the  debt  to  the  creditor  was  contracted,  and  the  creditor 
could  recover  from  him  to  the  extent  of  the  balance  due  on 
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his  stock  subscription.  But  the  institution  of  such  suit  did 
not  give  to  the  creditor  any  exclusive  right  to  the  sum  due 
by  the  stockholder  to  the  corporation  for  his  sotck.  Other 
creditors  could  afterwards  brin|^  suits  against  the  same  stock- 
holder, and  if  they  obtained  judgment  earlier  they  would  be 
entitled  to  the  balance  due,  or  the  stockholder  could  volun- 
tarily pay  any  other  creditor  of  the  corporation  and  thas 
extinguish  his  liability.  While  this  law  was  in  force,  plaintiff 
brought  an  action  as  creditor  of  a  corporation  against  the 
defendant  to  enforce  his  liability  as  a  stockholder  who  had 
not  fully  paid  for  his  shares.  Before  a  judgment  was  en- 
tered the  Act  of  1908,  Chap.  305,  was  passed,  providing  that 
pending  actions  at  law  to  enforce  stockholders'  liability  to 
creditors  of  a  corporation  should  be  abated,  and  that  their 
liability  should  be  enforced  by  a  bill  in  equity  on  behalf  of 
all  of  the  creditors  of  the  corporation  against  all  the  stock- 
holders resident  in  the  State,  the  amount  recovered  to  be  di- 
vided among  the  creditors  pro  rata.  Held,  that  this  change 
in  the  remedy  afforded  to  the  creditor  to  enforce  the  liability 
of  stO'*kholders  did  not  impair  the  obligation  of  the  contract 
within  the  meaning  of  the  ))rovision  of  the  Federal  Constitu- 
tion, since  the  new  remedy  provided  by  the  Act  of  1908  is 
more  adequate  and  efficacious  than  that  which  existed  under 
the  previous  law,  and  that  the  Act  of  1908  is  valid.    Ihid, 

3.  Who  may  question  validity  of  statute. 

A  party  whose  rights  are  not  affected  by  the  provision  in  the 
statute  relating  to  the  time  within  which  suit  should  be  insti- 
tuted will  not  be  heard  to  question  the  constitutionality  o5 
such  provision.  Pittshvrfj  Sfppl  Co.  v.  Balto.  Equitable  So- 
ciety,  77. 

4.  Enacting  clause  of  statute. 

Constitution,  Art.  3,  sec.  29,  directs  that  "the  style  of  all  law* 
of  this  State  shall  be.  Be  it  enacted  by  the  General  Assembly 
of  Maryland."  Held,  that  his  provision  is  directory  and  not 
mandatory,  and  that  an  Act  of  the  Legislature  in  which  the 
words  "by  the  (Jeneral  Assembly  of  Maryland"  are  omitted 
aft^r  the  words  "Be  it  enacted,"  is  not  thereby  rendered  void. 
Prince  Georges  Connty  v.  /?.  <f-  0.  /?.  Co..  179. 
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5*  Special  law. 

A  special  law  is  one  that  relates  to  particular  persons  or  things 
of  a  class  as  distinguished  from  a  general  law  which  applies 
to  all  }>ersons  or  things  of  a  class.  Prince  George's  County 
V.  //.  (f  0.  R.  Co,.  179. 

'6.  (Constitution,  Art.  3,  sec.  33,  provides  that  the  General  Assem- 
bly shall  pass  no  special  law  for  any  case  for  which  provision 
has  been  made  by  an  existing  general  law.  Code,  Art.  23. 
sec.  283,  contains  general  provisions  prescribing  the  condi- 
tions under  which  railroad  comi)anies  throughout  the  State 
may  be  required  by  County  Commissioners  to  protect  the 
highways  crossing  the  railroad  track,  at  grade,  by  flagmen, 
or  safety  gates,  or  electric  bells,  etc.  The  Act  of  1908,  Chap. 
398,  directed  that  a  certain  railroad  company  should  erect 
and  maintain  safety  gates  with  flagmen  at  two  designated 
crossings  of  its  tracks  in  a  certain  county  under  a  daily  i>en- 
alty  for  failure  to  comply  with  the  Act.  In  an  action  by  the 
County  Commissioners  to  recover  the  penalties,  held,  that  this 
Act  of  1908  is  unconstitutional  and  void,  because  it  is  a  spe- 
cial law  making  particular  provisions  for  two  railway  cros-;- 
ings  of  the  same  kind  as  provided  for  in  the  general  law  then 
in  force.    Ihid, 

7.  Title  of  statute. 

When  the  gcneial  subject-matter  of  a  statute  is  described  in  its 
title,  but  there  is  an  additional  description  in  the  title  which 
is  applicable  to  only  a  part  of  the  subject-matter,  the  statute 
is  not  in  conflict  -with  Constitution,  Art.  3,  sec.  29.  which 
])rc8cribes  that  every  law  enacted  by  the  (Jeneral  Assembly 
shall  embrace  but  one  subject  and  that  shall  be  described  in 
its  title.     Worcpstpr  County  v.  School  Commissioners,  305. 

8.  Tlie  title  of  the  Act  of  IOCS,  Chap.  635,  is  "An  Act  to  rejK^al 
juid  re-enact  with  amendments.  Section  67  of  Article  77  of 
Code  of  Public  General  Laws  of  Maryland  of  1904,  title, 
Public  Education,  and  to  add  six  new  sections  thereto  to 
como  imder  section  122  of  said  Article  and  to  be  numbered, 
respectively.  Section  122  A,  etc..  designed  to  provide  a  com- 
mercial cour*5o  in  certain  approved  high  schools."  Most  of 
the  sections  of  the  Act  relate  to  the  course  of  instruction 
and  the  qualification  of  teachers  in  certain  schools,  and  one 


Digitized  by 


Google 


Md.]  INDEX.  713 

COXSTITUTIONAL  J.KVi— Continued. 

section  directs  that  increased  salaries  shall  be  paid  to  teachers 
according  to  designated  periods  of  service.  Held,  that  this 
latter  section  is  not  foreign  or  repugnant  to  the  subject  of 
public  education  mentioned  in  the  title,  and  that  the  title  of 
the  Act  does  not  violate  the  provisions  of  Constitution,  Art. 
3,  sec.  29.    Ihid, 

9.  Title  of  statute. 

The  Act  of  1908,  Chap.  142,  entitled  "An  Act  to  authorize  the 
Mayor  and  City  Council  of  Baltimore  to  publish  notices  in 
Grerniaii  newspapers,"  provided  in  its  body  that  whenever  the 
Mayor  and  City  Council,  or  any  official  or  agency  thereof, 
shall  be  required  by  statute  or  ordinance  to  publish  a  notice 
in  more  than  one  newspai>er,  the  municipality  or  official  shall 
have  the  discretion  to  publish  one  of  such  notices  in  a  news- 
paper printed  in  the  German  language.  Held  that  the  title 
of  this  Act  does  not  create  the  impression  that  it  applies  only 
TO  notices  to  be  published  by  the  municipality  itself  and  not 
to  those  published  by  officials  of  the  city,  such  as  Commis- 
sioners for  Opening  Streets,  and  does  not  mislead  by  suggest- 
ing that  the  Act  was  intended  to  authorize  the  publication  in 
German  newspapers  in  addition  to  those  already  required  by 
the  statute,  and  that  conaequently  the  title  of  the  Act  is  suffi- 
cient under  Constitution,  Art.  3,  sec.  29.  Whiieley  v.  Balti- 
morr  Citii,  541. 

rDXI^XGE'N'T   REMAINDERS. 

v^ec  Deeds,  2. 

Dp:visk  axt)  Legacy,  5,  7,  14. 

COXTRACTS. 

I.  Partly  in  writing  and  partly  oral. 

Wlien  the  contract  for  the  improvement  of  a  house  is  in  writ- 
ing as  to  a  part  of  the  work  to  be  done  and  oral  as  to  other 
parts,  it  is  for  the  jury  to  determine  from  all  the  evidence 
what  the  contract  between  the  parties  really  was.  Tn  an  ac- 
tion to  recover  compensation  for  the  work  a  prayer  is  proper 
which  instructvS  the  jury  that  it  is  their  duty  to  determine 
whether  or  not  the  whole  of  the  contract  between  the  plain- 
tiff and  defendant  was  embraced  in  the  paper  offered  in  evi- 
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deuce  dated  November  7th,  and  if  they  find  that  the  whole 
of  the  contract  was  not  embraced  in  that  paper,  then  it 
would  be  their  duty  further  to  find  from  all  the  evidence 
what  the  contract  was.  This  prayer  does  not  submit  to  the 
jury  the  construction  of  the  agreement  dated  November  7th. 
Meifcr  V.  Frenkil,  36. 

2.  Action  on  common  counts  when  special  contract  existed. 

In  an  action  where  the  declaration  contained  only  the  coninion 
counts  in  assumpsit,  the  plaintiff's  evidence  showed  that  there 
was  a  special  contract  by  which  he  agreed  to  do  certain  work 
for  the  defendant  and  to  supply  certain  materials;  that  after 
a  part  of  the  work  had  been  done,  defendant  refused  to  allow 
plaintiff  to  complete  it,  and  that  the  defendant  had  not  made 
payments  as  agreed.  Held,  that  a  prayer  is  erroneous  which 
instructs  the  jury  that  if  they  find  that  there  was  a  contract 
for  certain  materials  to  be  furnished  and  work  to  be  done  by 
the  plaintiff  for  the  defendant  for  a  specific  sum,  and  shall 
further  find  that  other  materials  were  furnished  and  other 
work  done  for  the  defendant  at  his  request,  then  their  verdict 
must  be  for  the  plaintiff  for  the  sum  if  any  be  due  imder 
said  contract,  together  with  the  reasonable  value  of  the  extra 
nintorials  and  extra  work,  less  such  sum  as  may  have  been 
paid  by  the  defendant  to  the  plaintiff.  This  prayer  does  not 
require  the  jury  to  find  that  the  plaintiff's  failure  to  com- 
plete the  contract  was  due  to  the  fault  of  the  defendant,  or 
that  the  work  actually  done  was  accepted  by  the  defendant, 
or  that  the  special  contract  therein  mentioned  had  been  per- 
formed.    Ihid. 

3.  Moral  obligation. 

A  merely  moral  obligation,  unenforceful  at  law  or  in  equity, 
i y  not  sncli  a  consideration  as  will  support  a  subsequent  ex- 
])ress  promise.     Lyell  v.  Walbach,  574. 

4.  Right  of  architect  to  compensation  for  plans— Change  in  plans 

increasing  cost  of  building. 

Plaintiffs,  architects,  were  employed  by  the  defendant  to  make 

plans  for  a  building  of  six  stories  to  cost   not  more  than 

$70,000.     After  an  elevation,  floor  and  typical  plans  were 

submitted  lo,  and  accepted  by,  the  defendant,  he  decided  to 
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erect  an  eight-story  building  to  cost  not  more  than  $90,000. 
Plaintiffs  said  that  such  a  buildiug,  according  to  said  plans, 
could  be  erected  for  that  sum,  and  they  were  employed  to  pre- 
pare the  plans  for  it  upon  that  understanding.  In  an  action  to 
recover  compensation  for  their  services,  plaintiffs'  evidence 
was  to  the  effect  that  while  the  drawings  were  being  made 
defendant  directed  alterations  to  be  mnde  in  the  original 
idans,  such  as  the  addition  of  cafe,  fireproofing  throughout, 
and  the  lx»st  materials  in  construction,  the  original  plans 
not  having  specified  the  materials.  Defendant  alleged  that 
the  plaintiffs  were  directed  to  prepare  a  plan  for  the  eight- 
C'toTV  building  which  was  to  be  of  the  same  general  character 
as  shown  on  the  plan  for  the  six-story  building,  and  that  the 
changes  made  at  defendant's  suggestion  were  acted  on  by  the 
plaintiffs  without  any  warning  that  the  cost  of  the  building 
would  be  thereby  increased,  and  that  his  suggestions  related 
to  matters  of  construction  in  regard  to  which  the  original 
drawings  gave  no  information.  The  p^ans  as  finally  com- 
pleted provided  for  a  building  which  could  not  have  been 
erected  for  less  than  $125,000.  Held,  that  the  jury  were 
properly  instructed  that  if  the  defendant  employed  the  plain- 
tiffs to  prepare  plans  for  an  eight-story  building  of  the  same 
character  as  those  prepared  for  the  six-story  building,  if  the 
same  could  l)e  erected  for  $90,000,  and  that  while  the  draw- 
ings were  being  made  the  defendant  ordered  changes  in  the 
construction  to  be  made  which  increased  the  cost  beyond  that 
sum,  then  the  plaintiffs  are  entitled  to  recover,  if  the  build- 
ing could  have  been  put  up  for  the  sum  of  $90,000  without 
snch  chauj^es;  but  if  the  agreement  of  the  parties  was  that 
the  plaintiffs  were  not  to  be  entitled  to  compensation  unless 
the  building  could  be  erected  according  to  their  specifications 
for  $90,000,  then  the  verdict  must  be  for  the  defendant. 
WilUar  v.  Nagle,  614. 

See  Accord  axd  Satisfaction. 

Fbaud,  1. 

Husband  and  Wife,  1. 

Judgments,  1. 
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I.  Liability  for  wron^l  act   imposing  liability  upon  another— 
Contribution  between  wrongdoers. 

Whonover  tho  wrongful  act  of  one  person  causes  a  liability 
towards  third  parties  to  1k>  imposed  upon  another  person,  who 
discharges  that  liability,  the  latter  is  entitled  to  indemnity 
or  contribution  from  the  person  guilty  of  the  actual  wrong, 
provided  he  did  not  participate  in  doing  it.  Baltimorp  and 
Ohio  R,  Co,  V.  Howard  County.  404. 

a.  Thus,  whore  the  wrongful  act  of  a  party  renders  a  highway 
unsafe  for  travel,  and  a  person  injured  thereby  recovers  a 
judgment  against  the  municipality,  whose  duty  it  was  to 
keep  the  highway  safe,  the  municipality  is  entitled  to  indem- 
nity from  die  wrongdoer.  And  in  such  case,  the  fact  that  the 
municipality  was  negligent  in  failing  to  repair  the  road  after 
it  had  been  made  unsafe  does  not  render  it  a  joint  wrongdoer 
so  as  to  prevent  contribution ;  and  it  makes  no  difference  that 
the  injury  to  the  traveller  was  not  caused  solely  by  the  negli- 
gence* of  the  first  wrongdoer.     Ibid. 

rOKPOKATIOXS. 

I.   Effect  of  general  incorporation  law  on  existing  rights  of  cred- 
itors. 

The  General  Tncor])oration  Law.  Act  of  1908,  Chap.  240,  which 
took  effect  Juno  1st,  1908,  ])rovided  that  it  should  not  affect 
the  rights  and  remedies  of  creditors  of  corporations  existing 
on  that  day.  TfeJd,  that,  although  this  Act  is  a  substitute  for 
tlie  law  relating  to  corporations  then  in  force,  it  expresslv 
saves  the  rights  given  to  creditors  by  the  Act  of  1908,  Chap. 
305.    Pittshurg  SfrrI  Co.  v.  Balto.  Equitable  Society,  77. 

3.  Payment  of  capital  stock  as  condition  of  existence. 

Tlie  charter  of  the  U.  Surety  Co.  f  Act  of  1902,  Chap.  479,) 
contemplated  that  the  whole  of  its  capital  stock  should  be 
subscribed  for  before  the  organization  of  the  company.  Tt 
did  not  require  that  50^  on  each  share  should  be  actually 
paid  in  l)efore  organization,  but  only  that  50%  of  the  aggre- 
gate capital  should  be  paid.  Therefore,  when  more  than  that 
amount  had  ])een  paid  in,  and  it  does  not  appear  that  all  of 
the  stock  had  not  been  subscribed  for,  a  contract  made  by 
the  Surety  Co.  is  valid,  since  the  company  had  come  into 
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legal  existence.    Munich  Re-Insurance  Co.  v.  United  Surety 
Co.,  200. 

3.  Legislative  recognition  of  corporation. 

After  a  Surety  Co.  had  paid  its  bonus  and  franchise  taxes,  and 
had  received  a  license  to  do  business  from  the  Insurance 
Commissioner  of  the  State,  and  had  made  to  the  Commis- 
sioner a  report  of  business  actually  done,  but  when  all  of  its 
capital  stock  may  not  have  been  subscribeil  for  as  required 
by  its  charter,  an  Act  of  the  Legislature  was  passed  to 
amend  the  charter  and  extend  its  powers  in  which  the  com- 
pany was  spoken  of  as  a  corporation.  Held,  that  this  Act  is  a 
legislative  recognition  of  the  validity  of  the  existing  cor- 
poration and  not  merely  of  the  validity  of  its  charter,  since 
the  Legislature  had  the  power  to  relieve  it  of  the  necessity 
of  having  all  its  stock  subscribed  for  if  such  necessity  existed 
under  the  original  charter.  Munich  Re-Inmirance  Co.  v. 
United  Surety  Co.,  200. 

4.  Consolidation   of   corporations — Power   to   issue    bonds    under 

mortgage  executed  by  a  constituent  corporation — Bona  fide 
holder  of  bonds  improperly  issued— Ex  parte  order  direct- 
ing trustee  to  certify  bonds. 
When  two  corporations  have  been  consolidated  and,  under  the 
statute  regulating  the  consolidation,  the  new  company  ac- 
quires the  property,  powers  and  liabilities  of  the  constituent 
companies,  the  new  consolidated  company  is  not  authorized 
to  issue  an  obligation  in  the  name  of  one  of  the  former  com- 
panies so  as  to  carry  with  it  the  security  of  a  specific  mort- 
gage executed  by  that  company,  which  contained  no  provi- 
sion authorizing  future  obligations  to  be  issued  by  the  consoli- 
dated company.  Orricl^  v.  Fidelity  &  Dep.  Co.,  239. 
5-  If  a  consolidated  company  issues  bonds  purporting  to  be  enti- 
tled to  the  lien  of  a  mortgage  previously  executed  by  one  of 
its  constituent  corporations,  but  which  are  in  law  not  so  enti- 
tled, and  applies  the  proceeds  to  the  purchase  of  prop- 
erty, having  represented  that  the  property  will  be  conveyed  to 
a  trustee  to  secure  payment  of  bonds,  the  consolidated  com- 
pany cannot  be  heard  to  deny  the  validity  of  the  bonds  in 
the  hands  of  boua  fide  holders  for  value,  and  these  holders  are 
entitled  by  way  of  subrogation  to  the  benefit  of  the  lien  of 
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the  deed  of  trust  of  the  property  made  by  the  consolidated 
company,  to  the  extent  to  which  the  proceeds  of  the  bonds 
were  used  in  payment  of  the  property.     Ihid, 

6.  When  the  tnistee  under  a  mortgage  executed  to  secure  bonds 
applies  to  a  Court  of  Equity  for  its  direction  in  the  adminis- 
tration of  the  trust,  and  that  Court  passes  ex  parte  orders 
merely  on  a  petition  authorizing  the  trustee  to  certify  certain 
bonds  as  being  entitled  to  the  lien  of  the  mortgage,  those 
orders  are  not  an  adjudication  that  the  bonds  were  properly 
issued  or  that  they  are  entitled  to  the  lien  of  the  mortgage. 

7«  A  gas  eonii)anv  executed  a  mortgage  to  a  trustee  of  all  of  its 
property  to  secure  an  issue  of  bonds,  a  part  of  which  were 
to  be  delivered  forthwith  to  the  company,  a  part  were  to  be 
used  to  take  up  underlying  mortgages  and  liens  on  the  prop- 
erty, and  a  third  part  were  to  be  thereafter  issued  to  pay  for 
])roperty  that  might  be  subsequently  acquired  for  the  uses 
of  the  company.  The  mortgage  prescribed  the  precise  condi- 
tions under  which  this  third  class  of  bonds  should  be  issued, 
but  did  not  authorize  their  issue  in  the  event  of  the  consoli- 
dation of  the  gas  company  with  another  corporation  which 
would  put  an  end  to  the  legal  existence  of  the  gas  company. 
Afterwards  the  gas  company  was  consolidated  with  an  electric 
light  company,  and  a  new  consolidated  corporation  formed. 
It  was  held  on  a  former  appeal  that  the  consolidated  com- 
pany had  no  power  to  issue  bonds  for  property  acquired  by  it 
which  would  be  entitled  to  the  lien  of  the  gas  company's 
mortgage.  Before  that  decision  was  made,  the  consolidated 
company  had  issued,  and  the  trustee  under  the  gas  company's 
mortgage  had  certified,  certain  bonds,  the  proceeds  of  which 
were  uesd  to  acquire  additional  property  by  the  new  com- 
pany, as  well  as  certain  other  bonds  which  were  issued  to 
take  up  underlying  liens.  Held,  that  the  trustee  under  the 
Kas  company's  mortgage  should  be  directed  to  certify  those 
bonds  as  being  entitled  to  the  lien  of  that  mortgage  which 
were  issued  by  the  consolidated  company  as  the  successor  of 
the  gas  company  to  take  up  prior  lien  bonds,  since  to  do  so 
would  be  to  complete  the  performance  of  covenants  in  that 
mortgage,  and  since,  when  the  gas  company's  property  was 
transferred  to  the  consolidated  company,  the  transfer  was 
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expressly  made  subject  to  existing  liens,  and  that  included 
the  bonds  to  be  issued  thereafter  which  would  be  beneficial  to 
all  parties  interested,  by  discharging  prior  liens.    Ibid. 

S.  Held,  further,  that  the  bonds  issued  by  the  consolidated  com- 
pany and  certified  by  the  trustee  under  the  gas  company's 
mortgage,  the  proceeds  of  which  were  applied  to  the  acquisi* 
tion  of  additional  property  to  be  used  in  its  gas  business,  are 
not  entitled  to  security  of  that  mortgage,  since  the  conditions 
prescribed  for  the  issue  of  such  bonds  could  not  be  complied 
with  by  the  consolidated  company  after  the  gas  company  had 
ceased  to  exist,  and  that  the  bona  fide  holders  of  these  bonds  are 
not  entitled  to  the  lien  of  that  mortgage.      Ibid, 

9-  Heldy  further,  that  the  consolidated  company  is  liable  to  the 
holders  of  such  bonds  in  the  same  manner  as  if  they  were  its 
own  obligations.     Ibid, 

Sec  Constitutional  Law.  1. 

CO-TENANCY. 

I.  One  tenant  in  common  not  authorized  to  construct  on  land 
telephone  or  electric  transmission  line  without  compensa- 
tion. 

One  tenant  in  common  of  land  has  no  right  to  change  the  pur- 
pose for  which  the  land  had  been  used,  or  to  commit  waste 
thereon,  or  to  appropriate  a  part  thereof  to  his  exclusive  use. 
Susquehanna  Transmission  Co.  v.  Si,  Clair,  667. 

a.  Plaintiff  company  and  the  defendant  were  tenants  in  common 
of  land  which  had  been  used  for  farming  purposes.  Plain- 
tiff designed  to  construct  through  it  an  overhead  line  for  the 
transmission  of  electricity,  consisting  of  cables  supported  on 
steel  towers,  and  in  connection  therewith  plaintiff  began  the 
erection  of  a  telephone  line  through  the  land.  The  plaintiff's 
bill  alleged  that  the  defendant,  objecting  to  such  use  of  the 
land,  had  threatened  to  cut  down  the  poles,  etc.,  and  asked 
for  an  injimction  against  his  interference  with  either  the 
telephone  or  the  transmission  line.  Held,  that  since  the  erec- 
tion of  the  towers  for  the  transmission  line  and  of  poles  o'f 
the  telephone  line  would  interfere  with  defendant's  use  of  the 
land,  and  dispossess  him  of  it,  and  would  divert  the  common 
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property  from  its  former  use,  the  plainti£F  is  not  entitled  to 
either  of  the  injunctions  asked  for.    Ibid. 

3-  II eld,  further,  that  the  circumstance  that  the  plaintiff  com- 
pany is  a  •)uhlic  service  corporation  does  not  enlarge  its  right 
as  a  co-o^^^ler,  and  that  the  plaintiff  can  only  acquire  the 
interest  of  the  defendant  in  the  land  by  a  condemnatioii 
under  the  power  of  eminent  domain  or  by  becoming  the  pur- 
chaser of  the  land  under  a  bill  for  partition  or  sale.    Ibid, 

PRTMTNAL  LAW. 

I.  Jurisdiction  of  Justice  of  the  Peace  to  try  misdemeanor — De- 
mand for  trial  in  Court— Trial  by  Justice  not  issuing  the 
warrant — Amendment  of  warrant. 

The  Act  of  1906,  Chap.  475,  gives  the  Justices  of  the  Peace  in 
certain  counties,  jurisdiction  to  try  certain  misdemeanors^ 
provided  that  the  accused,  when  brought  before  the  Justice, 
on  l>oing  informed  by  him  of  his  right  to  trial  by  jury,  freely 
elects  to  be  tried  before  such  Justice,  and  that  a  jury  trial 
be  not  prayed  on  the  part  of  the  State.  The  Act  also  directs 
that  either  party  may  appeal  from  the  Justice  to  the  Circuit 
Court  for  the  county,  and  that  in  all  cases,  when  the  accused 
elects  to  be  tried  by  a  jury  or  appeals,  the  Justice  shall  re- 
turn the  papers  to  the  Circuit  Court,  where  the  case  shall  be 
tried  on  the  information  or  warrant.  The  defendant  was  ar- 
rested upon  warrant  charging  him  with  criminal  libel,  and 
was  brought  before  a  Justice  of  the  Peace,  when  his  counsel 
said  that  they  would  have  no  investigation  before  the  Jus- 
tice, but  would  try  the  case  in  Court.  Thereupon,  the  Justice 
held  the  defendant  for  Court  and  took  his  recognizance  with 
sureties.  Upon  appeal  from  the  judgment  of  the  Circuit 
Court  sentencing  him,  held,  that  since  the  defendant  when 
brought  before  the  Justice  of  the  Peace  declared  his  election 
to  be  tried  in  Court  and  not  before  the  Justice,  it  was  not 
necessary  that  he  should  have  been  previously  and  expressly 
informed  that  he  had  a  right  to  a  jury  trial;  that  under  these 
circumstances,  the  charge  was  not  to  be  investigated  by  the 
Grand  Jury,  but  was  to  be  tried  in  the  Circuit  Court  upon 
the  information  or  warrant,  and  that,  consequently,  the  Court 
had  jurisdiction  to  try  the  case,  and  no  appeal  lies  from  its 
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judgment  since  none  is  provided  for  by  statute.     Green  v. 
State,  461. 

3.  When  a  warrant  for  the  arrest  of  a  person  charged  on  infor- 
mation with  a  misdemeanor,  is  issued  by  one  Justice  of  the 
Peace,  under  the  Act  of  1906,  Chap.  475,  and  the  warrant  di- 
rects the  accused  to  he  brought  before  the  Justice  of  the  Peace 
issuing  the  same,  or  before  some  other  Justice  of  the  county, 
the  accused  may  be  tried  by  any  Justice  before  whom  he  is 
brought,  although  that  Justice  did  not  issue  the  warrant. 
Ihid, 

3'  The  warrant  upon  which  a  party  is  arrested  and  brought  be- 
fore a  Justice  of  the  Peace,  under  the  Act  of  1906,  Chap.  475, 
may  be  amended  in  the  Circuit  Court  by  making  the  same 
conform  to  the  sworn  information  on  which  it  was  issued. 
Ibid, 

COUNTIES. 

See  Highways  and  Streets,  1. 
Manbamits,  2. 

DEEDS. 

I.  Diversion  of  land  granted  to  other  uses — Reverter. 

If  land,  which  was  granted  to  a  religious  corporation  to  be  used 
for  R  designated  purposs,  is  used  by  the  corporation  for  a 
different  purpose,  the  title  reverts  to  the  grantor  or  his  heirs, 
but  the  Statute  of  Limitations  begins  to  run  against  thera 
from  the  time  the  land  began  to  be  used  in  contravention  of 
the  grant,  and  the  possession  by  the  corporation  of  the  land  so 
used  for  the  statutory  period  creates  a  new  title  by  adverse 
possession.     Phillips  v.  Jnsley,  341. 

3.  Conveyance  of  interest  in  contingent  remainder. 

When  a  contingent  remainder  is  limited  by  will  not  to  a  desig- 
nated individual,  but  to  a  class  of  persons,  and  one  person  of 
that  class  executes  a  voluntary  deed  of  trust  conveying  all 
his  property,  the  remainder  will  not  pass  under  the  convey- 
ance when  it  subsequently  becomes  vested  upon  the  happen- 
ing of  the  contingency.  Schapiro  v.  Howard,  360. 
VOL.  113  46 
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3.  But  if  a  grantor,  for  a  substantial  and  valuable  consideration, 
conveys  property  that  he  may  thereafter  acquire  under  a  con- 
tingent reaiainder,  equity  may,  in  a  proper  case,  enforce  tho 
conveyance  when  the  remainder  becomes  vested.    Ibid. 

4.  Place  of  recording. 

WTien  a  tract  of  land  lies  partly  in  one  county  and  partly  in 
another,  a  deed  conveying  it  must  be  recorded  in  both  coun- 
ties, under  Code,  Art.  21.  If  it  be  recorded  in  only  one 
county,  it  transfers  an  equitable  and  not  a  l^al  title  to  that 
part  of  the  land  in  the  other  county.  West  v.  Pusey.  569. 
Soo  RELioiors  Societies.  3  as  to  seal  of  deed. 

DEVISE  AND  LEGACY. 

I.  Power  of  appointment   by   will— Rale   against   Perpetuities— 

invalidity  of  some  appointments  by  will  under  power  reo- 

dering  invalid  the  others. 

The  limitations  made  in  the  exercise  of  a  power  of  appointment 
must  be  construed  as  if  they  were  inserted  in  the  instrument 
creating  the  power.    Reed  v.  Mcllvain,  140. 

^.  A  limitation  in  a  will  restraining  the  alienation  of  certain 
property  during  the  life  of  the  testator's  daughter  and  for  the 
lives  of  children  who  might  be  bom  to  her  after  his  death, 
would  extend  to  a  life  then  in  being  and  to  lives  which  by 
possibility  might  come  int^  being  after  his  death,  and  such 
limitation  therefore  violates  the  Rule  against  Perpetuities 
and  is  void.    Ibid. 

3'  A  testator  gave  certain  real  and  personal  property  to  a  trustee 
for  the  benefit  of  his  daughter  Sarah  for  her  life,  and  after 
her  death  for  such  persons  as  she  should  appoint  by  last  will, 
and  in  default  of  such  appointment  for  her  heirs.  At  the 
time  of  the  death  of  the  testator,  Sarah  had  three  children 
living  and  another  child,  E.,  was  afterwards  born.  By  her 
will,  professing  to  be  in  execution  of  the  power  and  which 
also  blended  her  own  property  with  that  over  which  she 
had  the  power  of  appointment,  Sarah  devised  one-half  of  tho 
property  to  two  of  her  children  absolutely;  gave  one-fourth 
part  to  trustees  for  the  use  of  a  third  child  for  life,  with 
power  of  appointment,  and  gave  the  remaining  fourth  to 
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trustees  for  the  benefit  of  her  daughter  E.  for  life  with 
power  of  appointment  among  tlie  descendants  of  the  testatrix, 
and  in  default  thereof,  to  the  heirs  of  the  testatrix  Held, 
tiiat  the  appointments  made  by  Sarah  must  be  construed  as 
if  contained  in  the  will  of  the  testator,  and  when  so  construed, 
the  appointment  for  the  benefit  of  E.,  who  was  bom  after  the 
death  of  the  testator,  is  void,  because  it  violates  the  Rule 
against  Perpetuities.    Ibid. 

4-  Held,  further,  that  since  this  appointment  made  by  the  will  of 
Sarah  is  void,  the  other  appointments  must  also  fail,  because 
she  obviously  intended  to  divide  the  property  equally  among 
her  children,  and  if  these  other  appointments  be  upheld,  it 
would  defeat  the  entire  scheme  of  her  will  as  to  the  appointed 
estate,  but  that  the  disposition  made  of  her  own  property  in 
the  same  will  is  effectual.    Ibid, 

5.  Vested   and  contingent   remainders — Deatli   of   remainderman 

during  existence  of  particular  estate. 
When  a  testator  creates  a  life  estate  in  certain  property  and. 
upon  its  termination,  gives  two  alternative  remainders  there- 
in, first,  to  the  children  of  X.  if  he  has  any,  and,  secondly,  if 
he  has  no  issue  to  the  testator's  heirs  at  law,  these  remain- 
ders, during  the  life  of  X.,  are  contingent,  that  to  his  chil- 
dren being  dependent  upon  their  living  at  the  time  of  his 
death,  and  that  to  the  testator's  heirs  being  dependent  on 
X.'s  dying  without  issue.    Lewis  v.  Payne,  127. 

6.  But  upon  the  death  of  X.,  leaving  a  child  surviving,  the  re- 
mainder to  the  child  becomes  vested,  although  the  preceding 
life  estate  had  not  expired.  The  other  alternative  remainder 
is  then  destroyed,  and  the  testator's  heirs  at  law  cannot  take, 
although  X.'s  child  dies  before  the  end  of  the  life  estate ;  since 
the  remainder  to  the  heirs  was  limited  to  take  effect  only  in 
the  event  of  the  death  of  X.  without  issue.    Ibid. 

7.  A  remainder  limited  to  take  effect  after  a  life  estate  is  not 
made  a  contingent  remainder  by  the  fact  that  it  may  never 
take  effect  in  possession  on  account  of  the  possibility  of  the  re- 
mainderman's dying  before  the  life  tenant.  If  the  remain- 
derman is  in  esse  and  ascertained,  and  he  would  be  entitled  to 
possession  at  once,  upon  the  termination  of  the  life  estate, 
then  the  remainder  is  vested  in  him.    Ibid. 
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8.  When  a  remainder  is  vested  and  the  remainderman  dies  before 
the  termination  of  the  preceding  estate,  his  right  is  not  there- 
by divested,  but  his  interest  passes  to  his  heirs  at  law  or  next 
of  kin,  if  he  dies  intestate.    Ibid. 

9-  A  testator  devised  and  bequeathed  property  to  be  held  in  trust 
for  the  benefit  of  his  nephew  Joseph  during  his  life ;  after  his 
death  for  Joseph's  daughter  Sarah,  during  her  life,  and  to 
her  children  in  fee  if  she  should  leave  issue.  If  she  died 
without  issue,  the  property  was  given  to  the  testator's  heirs 
at  law.  Sarah  died  during  the  lifetime  of  Joseph,  leaving  an 
infant  son  sur\'iving  her,  who  afterwards  died,  also  in  the  life- 
time of  Joseph.  Held,  that  upon  the  death  of  Sarah  the  re- 
mainder became  vested  in  her  son,  and  on  the  death  of  Jo 
seph,  the  heirs  at  law  and  next  of  kin  of  Sarah's  son  are 
entitled  to  the  property  to  the  exclusion  of  the  heirs  at  law 
of  the  testator.    Ibid. 

19.  Devise  in  codicil  sabject  to  conditions  made  in  will. 

Certain  property  was  given  by  a  will  to  a  trustee  for  the  benefit 
of  X.  for  life;  after  his  death  for  his  daughter  for  life,  then 
to  her  issue  if  she  die  leaving  issue,  but  if  she  die  without 
issue,  then  to  the  heirs  at  law  of  the  t.estator.  By  a  codicil, 
the  testator  directed  that  the  rest  and  residue  of  his  estate 
should  be  divided  into  three  parts,  and  he  gave  one  of  these 
parts  to  X.,  "subject  to  the  same  trusteeship  and  conditions 
as  stated  in  my  will."  Held,  that  the  daughter  of  X.  and  her 
issue  are  entitled  to  one-third  of  the  residue  of  the  estate  iit 
the  same  manner  in  which  they  took  interests  in  the  property 
devised  to  them  by  the  will.    Lewis  v.  Payne,  127. 

II.  Rule  in  Shelley's  Case. 

A  testator  devised  the  residue  of  his  estate,  after  the  termina- 
tion of  the  life  estate  therein  of  his  wife,  to  his  five  children, 
with  the  proviso,  "that  the  portion  to  which  ray  daughter 
Sarah  may  be  entitled  shall  be  invested  in  some  safe  stocks  or 
other  securities,  the  said  Sarah  to  receive  the  income  from 
the  same  during  the  term  of  her  natural  life,  and  at  her  death, 
to  be  equally  divided  among  her  children  or  legal  heirs." 
Under  an  order  of  the  Orphans'  Court  relating  to  the  share 
of  Sarah,  certain  ground  rents  were  conveyed  to  her  upon  the 
same  terms  and  conditions  as  expressed  in  the  will.     Held. 
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that  the  testator  did  not  intend  to  use  the  words  'legal  heirs" 
in  their  full  technical  sense,  but  that  the  provisions  of  the 
will  plainly  manifest  the  particular  intent  to  use  these  words' 
as  a  designation  of  the  individuals  who  were  to  take  as  pur- 
chasers after  the  death  of  Sarah,  and  that  consequently  this 
devise  is  not  within  the  Rule  in  Shelley's  Oase  so  as  to  give 
Sarah  an  absolute  estate,  but  that  she  took  only  a  life  estate 
in  the  ground  rents  with  remainder  to  her  children.  Hall 
V.  Gradwohl,  293. 

12.  How  Intention  of  testator  to  be  ascertained. 

In  the  construction  of  a  will,  the  Court  seeks  to  ascertain  and 
carry  out  the  intention  of  the  testator,  but  that  intention  is 
the  one  expressed  in  the. will,  and  the  question  is  not  what  the 
testator  meant,  but  simply  what  is  the  meaning  of  the  words 
he  used.  Therefore,  extrinsic  evidence  is  not  admissible  to 
show  that  he  meant  something  different  from  what  his  lan- 
guage imports,  nor  can  the  Court  reconstruct  his  will  to  effect 
what  it  may  suppose  to  have  been  his  intention.  Schapiro 
V.  Howard,  360. 

13.  Qift  to  cliildren  of  testator's  wife. 

When  a  testator  devises  property,  after  a  life  estate  therein 
given  to  his  wife,  to  her  children,  this  includes  children  she 
may  have  by  a  subsequent  marriage,  as  well  as  her  children 
by  him.    Schapiro  v.  Howard,  360. 

14.  Alternative  contingent  remainders  after  life  estate — Time  of 

vesting. 

When  remainders  after  a  life  estate  are  given  to  the  children 
of  the  life  tenant,  and  if  she  (the  life  tenant)  die  without 
issue  livin.sr,  then  to  the  heirs  at  law  of  the  testator,  the  limi- 
tations create  alternative  contingent  remainders,  or  remain- 
ders with  a  double  aspect.     Schapiro  v.  Howard,  360. 

15.  In  such  case,  u])on  the  death  of  the  life  tenant  without  issue, 
the  remainders  vest  in  those  persons  who  at  that  time  are 
the  heirs  at  law  of  the  testator,  and  not  in  those  who  an- 
swered that  description  at  the  time  of  his  death.    Ihid, 

16.  A  testator  gave  the  residue  of  his  estate  to  his  wife,  to  be  held 
by  her  during  her  life,  she  to  "have  sole  control  of  said  estate, 
"and  in  the  event  of  my  said  wife  having  any  child  or  chil- 
dren at  tho  time  of  her  death,  I  will  and  devise  the  whole  of 
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said  estate  to  said  child,  or  ohildren  equally  if  more  than 
one.  But  in  the  event  of  my  said  wife  dying  without  issue 
living  then  and  in  that  case  I  devise  and  bequeath  all  said 
estate  to  n»y  heirs  at  law."  The  testator's  widow  remarried 
and  died  without  leaving  issue  by  either  marriage.  The  es- 
tate in  remainder  was  claimed  by  those  who  were  the  heirs 
of  the  testator  at  the  time  of  his  death,  and  by  those  who 
were  such  heirs  at  the  time  of  the  death  of  the  life  tenant. 
Held,  that  the  gift  in  remainder  to  the  children  of  the  testa- 
tor's wife  was  not  restricted  to  her  children  by  him,  but,  ac- 
cording to  the  plain  language  of  the  will,  was  given  to  any 
children  she  might  have.    Ibid. 

1 7-  Held,  further,  that  consequently  the  remainder  to  the  heirs  of 
the  testator,  being  contingent  upon  the  failure  of  issue  by 
the  life  tenant,  did  not  vest  in  those  heirs  at  the  testator's 
death,  but,  at  the  death  of  the  life  tenant,  vested  in  the  per- 
sons wlio  were  then  the  heirs  of  the  testator.    Ibid. 

1 8.  Erroneous  recital  in  will  as  to  ownership  of  property— impli- 
cation of  gift— Election  under  will. 

When  a  testator  erroneously  states  in  his  will  that  A.  is  or  will 
be  entitled  to  certain  property  under  another  instrument  or 
deed,  there  can  be  no  implication  of  a  bequest,  and  the  other 
devisees  under  the  will  are  not  put  to  an  election,  although  it 
appears  that  on  accoimt  of  his  mistake  as  to  its  ownership, 
testator  did  not  bequeath  that  property  to  A.  Smith  v. 
Smith,  495. 

19-  But  if  a  testator  (erroneously  states  that  he  has  by  the  will 
given  certain  property,  when  he  has  not  effectually  done  so, 
such  recital  will  be  taken  as  sufficient  evidence  and  expres- 
sion of  his  intention  to  give  by  will  and  the  bequest  will  be  im- 
plied.   Ibid. 

20.  A  testator  stated  in  his  will  that  his  two  children  by  his  first 
marriage  would  receive  under  and  by  virtue  of  a  designated 
policy  of  insurance  on  his  life  a  certain  sum  of  money,  and 
then  he  directed  that  a  like  sum  should  be  set  apart  out  of 
his  estate  and  invested  foi  the  benefit  of  his  second  wife  and 
his  child  by  her.  After  that,  he  divided  the  residue  of  his 
estate  among  all  his  children.  The  policy  of  life  insurance 
was  in  fact  payable  to  the  estate  of  the  testator,  and  not  to  the 
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two  children.    Held,  tliat  this  recital  is  not  a  bequest  of  the 
proceeds  of  the  policy.    Ihid, 

ai.  Held,  further,  that  the  doctrine  of  election,  according  to 
which  a  party  is  not  allowed  to  take  a  benefit  under  one  provi- 
sion of  a  will  and  at  the  same  time  defeat  another  provision, 
has  no  application  in  this  case,  because  the  other  l^atees  do 
not  defeat  any  provision  of  the  will,  there  being  in  it  no  be- 
quest of  the  proceeds  of  the  policy  of  insurance.    Ihid. 

33.  Charge  against  legatee  for  support. 

In  a  codicil  to  his  will,  a  testator  stated  that  since  its  execution 
he  had  annually  expended  money  for  the  maintenance  of  his 
daughter  Eliza  Ann,  and  therefore  he  had  determined  to 
charge  her  with  a  certain  sum  annually,  which  should  be  de- 
ducted from  the  share  of  the  estate  bequeathed  to  her.  Held, 
that  this  charge  should  be  computed  from  the  date  of  the 
codicil  and  not  from  the  date  of  the  execution  of  the  will. 
Smith  V.  Smith,  495. 

33.  Testator*s  estimate  of  value. 

When  to  an  absolute  devise  of  definite  real  property  the  testa- 
tor adds,  "this  property  I  estimate  to  be  equivalent  to  about 
$12,500,"  that  expression  in  nowise  limits  the  interest  of  the 
devisee  in  the  property  to  the  amount  of  the  estimate.  Har- 
rison V.  Denny,  509. 

34.  Devisee  entitled  to  income. 

The  devisee  of  land  is  entitled  to  the  income  from  it  from  the 
time  of  the  testator's  death,  less  expenses  properly  charge- 
able against  it.    Harrison  v.  Denny,  509. 

35.  Qlft  of  proceeds  of  land. 

An  equitable  life  tenant,  M'ith  power  of  appointment  by  will, 
gave  a  sum  of  money  to  a  niece,  her  heirs,  executors,  etc., 
absolutely,  **being  part  of  the  proceeds"  of  a  designated  lot  of 
'  ground  turned  in  the  great  fire  of  February,  1904."  A  lease 
of  part  of  the  lot  was  made  after  the  fire.  Held,  that  this 
lease,  by  a  capitalization  of  the  rent  and  the  investment  made 
of  the  money  received  from  the  fire  insurance  on  the  prop- 
erty, should  be  paid  to  the  legatee,  together  with  such  addi- 
tional sum  as  may  be  necessary  to  make  up  the  amount  of 
the  legacy.    Harrison  v.  Denny,  509. 
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36.  Demonstrative  legacy. 

A  gift  by  will  of  a  designated  sum  of  money,  followed  by  a  state- 
ment that  it  is  in  the  place  of  certain  property  destroyed  by 
fire,  or  the  proceeds  of  such  property,  is  a  demonstrative  1^- 
aey,  and  should  be  paid  from  the  investments  in  hand  of  the 
proceeds  of  that  property,  if  they  can  be  traced,  not  exceeding 
the  amount  of  the  legacy,  and  if  these  investments  do  not 
equal  that  amount,  the  balance  should  be  paid  out  of  the  gen- 
eral estate.    Harrison  v.  Denny,  509. 

37.  Right  to  income. 

And,  under  the  circumstances  of  this  case,  the  legatee  is  entitled 
to  the  income  from  those  investments  from  the  death  of  the 
testatrix.     Harrison  v.  Denny,  509 

38.  Interest  on  legacy. 

The  general  rule  that  legacies  are  payable  after  the  expiration 
of  one  year  from  the  testator's  death,  unless  otherwise  pro- 
vided, and  that  interest  begins  from  that  time,  is  not  applica- 
ble when  the  will  is  made  in  the  execution  of  a  power  of  ap- 
pointment, and  the  legatees  under  it  are  entitled  to  a  distribu- 
tion in  kind  of  the  property  eonoeiTied.  Harrison  v.  Denny, 
509. 

DIVORCE. 

I.  Jurisdiction  to  malce  decree  for  alimony  against  non-resident 
after  divorce  granted  upon  appearance. 

When  a  Coun  has  acquired  jurisdiction  over  the  defendant  un- 
der a  bill  for  divorce  and  alimony  by  service  of  process  on 
him  within  the  State  or  by  his  voluntary  appearance,  the 
jurisdiction  continues  for  all  the  purposes  of  the  suit,  and 
after  the  making  of  a  decree  for  a  divorce,  the  Court  may 
make  anorher  decree  awarding  alimony  to  the  plaintiff,  al- 
though, before  the  passage  of  the  second  decree,  the  defendant 
has  becomo  a  non-resident  of  the  State  and  no  service  of  the 
order  relating  to  alimony  was  made  on  him  personally,  but 
only  on  his  solicitor  in  tlio  original  proceeding.  McSherry 
V.  Mc Sherry,  395. 

3.  In  a  suit  for  divorce  and  alimony  the  defendant  appeared  ]:)er- 
sonally  and  by  solicitor,  and  after  testimony  was  taken,  an 
jigroenicnt  of  counsel  was  filed  stating  that  the  decree  should 
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award  to  the  plaintiff  as  alimony  and  for  maintenance  of  the 
children  such  sum  as  might  thereafter  be  determined  by  the 
Court.  The  decree  then  made  granting  the  divorce  provided 
that  the  defendant  should  pay  to  the  plaintiff  as  alimony  such 
sum  as  should  be  thereafter  determined  by  the  Court  upon 
application.  Two  years  afterwards,  when  the  defendant  had 
become  a  non-resident,  the  plaintiff  petitioned  for  an  allow- 
ance for  alimony,  and  the  Court  passed  a  decree  directing  the 
defendant  to  pay  a  certain  sum  as  alimony.  Notice  of  this 
decree  was  served  on  the  solicitor  of  record  of  the  defendant, 
who  filed  an  answer  stating  that  he  was  not  then  the  defend- 
ant's attorney.  Upon  a  motion  to  strike  out  the  decree,  held. 
that  the  Court  had  retained  jurisdiction  to  make  such  decree, 
and  that  personal  service  of  the  order  nisi  relating  thereto 
upon  the  defendant  within  the  limits  of  the  State  was  not 
necessary.     Ibid. 

3.  Decree  for  alimony  is  in  personam. 

A  decree  for  alimony  is  a  decree  in  personam,  and  unless  the 
Court  has  jurisdiction  over  the  person  against  whom  it  is 
passed,  it  is  not  binding  on  him.  Such  jurisdiction  over  a 
non-resident  can  only  be  acquired  by  service  of  process  upon 
him  within  the  State  or  by  his  voluntary  appearance  in  per- 
son or  by  attorney.  Constructive  service  by  publication  or 
personal  service  of  process  beyond  the  limits  of  the  State,  is 
not  sufficient,  nor  does  a  special  appearance  for  the  purpose 
of  objecting  to  the  jurisdiction  of  the  Court  confer  upon  the 
Court  jurisdiction  to  decree  on  the  merits  of  the  case.  Mc- 
Sherry  v.  McSherry,  395. 

EASEMENTS. 

I.  Easement  of  riglit  of  way  appurtenant  to  land  granted— Recov- 
ery in  ejectment. 

While  an  action  of  ejectment  cannot  be  maintained  for  an  ease- 
ment alone,  the  easement  can  be  recovered  in  an  action  of 
ejectment  for  the  land  to  which  it  is  appurtenant,  and  the 
delivery  by  the  sheriff  of  the  possession  of  the  land  carries 
%vith  it  the  possession  of  the  easement.  Callaway  v.  Forest 
Park  Co.,  1. 
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«•  When  a  deed  conveys  a  lot  of  ground  for  a  sewerage  plant,  and 
also  a  right  of  way  in  adjacent  land  for  the  sewer  pipes,  the 
easement  of  the  right  of  way  is  essential  to  the  proper  enjoy- 
ment of  the  land  granted,  and  is  appurtenant  thereto.    Ibid. 

3-  A  deed  conveyed  a  lot  of  ground  containing  about  one  acre  and 
also  a  right  of  way  in  adjacent  land  subject  to  an  agreement 
by  which  the  right  of  way  had  been  conveyed  to  a  former 
owner  for  the  purposes  of  a  proposed  sewerage  system.  The 
habendum  clause  was,  to  have  and  to  hold  the  right  of  way 
and  lot  of  ground  to  the  use  of  the  grantee,  his  heirs  and  as- 
signs, in  fee  simple.  Held,  that  under  this  deed  the  grantee 
acquired  an  easement  in  the  land  described  in  the  right  of 
way,  and  not  the  fee  simple  estate.    Ibid, 

4-  Held,  further,  that  the  right  of  way  is  an  easement  appurte- 
nant to  the  land,  and  not  an  easement  in  gross.    Ibid, 

5.  Heldy  further,  that  in  an  action  of  ejectment,  the  grantee  is 
<^ntitled  to  a  judgment  for  the  right  of  way  as  appurtenant 
to  the  lot  of  grounl  also  conveyed  by  the  deed.    Ibid. 

6.  Market  stall. 

A  right  to  use  and  occupy  a  market  stall  is  an  easement  which 
may  bo  transferred  by  bill  of  sale.  Goldberg  v.  Noviclcow, 
29. 

EJECTMENT. 

I.  Recovery  of  right  of  way  appurtenant  to  land. 

While  an  action  of  ejectment  cannot  be  maintained  for  an  ease- 
ment alone,  the  easement  can  be  recovered  in  an  action  of 
ejectment  for  the  land  to  which  it  is  appurtenant,  and  the 
delivery  by  the  sheriff  of  the  possession  of  the  land  carries 
with  it  the  possession  of  the  easement.  Callaway  v.  ForeM 
/^nrh  Co,,  i, 

Reo  Injunctions,  3. 

ELECTION. 

See  Dkvisk  and  Legacy,  21. 
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ELECTIONS  AND  VOTERS. 

I.  Appeal  from  order  relating  to  nomination  of  candidates  after 
holding  of  election— Moot  qaestion. 

Plaintiffs  filed  a  bill  asking  a  Court  of  Equity  to  enjoin  the 
Supervisors  of  Elections  of  a  county  from  placing  on  the 
official  ballot,  to  be  used  at  an  approaching  election,  the 
names  of  certain  persons  nominated  for  office  by  certificate, 
upon  the  ground  that  the  persons  signing  the  certificate  were 
not  entitled  to  do  so  under  the  statute  relating  to  nominations. 
From  the  decree  of  the  lower  Court  dismissing  the  bill,  the 
plaintiffs  entered  an  appeal  more  than  a  month  after  the  elec- 
tion had  been  held  and  seven  weeks  after  the  decree  was 
passed.  Held,  that,  even  if  it  be  assumed  that  a  Court  of 
Equity  has  jurisdiction  in  the  premises,  still  no  relief  can 
now  be  granted  or  result  achieved  by  any  order  of  this  Court, 
and  no  further  proceedings  could  be  had  upon  a  remand  of 
the  cause,  and  that,  since  a  mere  moot  question  as  to  the 
construction  of  the  statute  is  involved,  the  appeal  will  be 
dismissed.    Thorn  v.  Cook,  85. 

EQUITY. 

I.  Answer  asking  for  cross-relief  against  plaintiff. 

The  defendant  in  an  equity  suit  may  ask  for  relief  against  the 
plaintiff  by  his  answer  instead  of  by  cross-bill,  but,  as  a  gen* 
eral  rule,  the  plaintiff  in  his  reply  to  the  answer  cannot  set 
up  new  grounds  for  the  relief  inconsistent  with  those  in  the 
original  bill.  Munich  Re-Trisuranre  Co,  v.  United  Surety  Co., 
200. 

3.  When  the  answer  of  a  defendant  in  an  equity  suit,  denying 

the  right  of  the  plaintiff  to  maintain  the  bill,  asks  for  relief 

against  the  plaintiff,  and  the  facts  of  the  case  support  the 

averments  of  the  answer,  a  decree  dismissing  the  original  bill 

'  and  granting  relief  to  the  defendant  is  proper.     Ihid, 

3.  Papers  filed  In  one  cause  not  notice  to  parties  in  another. 

Parties  to  one  equity  cause  are  not  required  to  examine  the 
proceedings  in  other  causes  in  the  same  Court  of  which  they 
have  no  notice  before  acting  upon  the  state  of  the  record  in 
the  cause  in  which  they  are  concerned.  Forest  Lake  Ceme- 
tery V.  Baker,  529. 
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4.  Maltifarioasness. 

A  bill  in  equity  alleging  that  to  one  of  the  defendants  land  was 
granted  upon  a  parol  trusl,  for  the  benefit  of  the  plaintiff,  and 
^hat  the  property  was  assigned  to  the  other  defendant,  who 
instituted  on  action  of  ejectment  against  the  plaintiff,  and 
asking  that  the  trust  be  declared  and  the  action  of  ejectment 
enjoined,  ^s  not  multifarious,  since  the  purpose  of  the  bill 
does  not  relate  to  distinct  matters,  and  both  defendants  are 
connected  with  the  transaction  in  queetion.  Ruhe  v.  Rtihe, 
595. 

5.  Undue    influence— Confidential   relations— Burden   of   proof   as 

to  fairness  of  transaction. 
If  one  person  reposes  trust  and  confidence  in  another,  and  the  lat- 
ter obtains  from  the  former  a  conveyance  of  property,  then  if 
the  grantor  seeks  to  have  the  conveyance  annulled  on  tlie 
ground  that  it  was  not  his  voluntary  act,  the  burden  of  proof 
is  thrown  upon  the  grantee  to  shbw  that  he  made  a  reason- 
able use  of  the  confidence  reposed  in  him;  that  the  transac- 
tion was  fair,  and  was  the  voluntary  act  of  the  other  party. 
Unless  that  burden  of  proof  be  met,  the  conveyance  will  be 
annulled,  although  there  be  no  positive  evidence  that  it  was 
procured  by  fraud  or  overwhelming  influence.  Thiede  v. 
Startzman,   278. 

6.  An  old  woman  owning  several  pieces  of  real  and  leasehold 
property,  part  of  which  was  subject  to  mortgages,  executed  a 
deed  of  trust  conveying  all  of  her  estate  to  one  of  her  sons  and 
a  son-in-law,  with  directions  to  pay  a  small  sum  annually  to 
the  grantor's  husband  during  his  life  and  the  balance  of  the 
net  income  to  the  grantor,  but  to  an  amuont  not  exceeding 
$900  per  annum,  and  upon  her  death  to  convey  the  property 
to  the  persons  she  should  designate  by  will,  and  in  default  of 
such  will  to  her  heirs.  The  evidence  shows  that  her  purpose 
in  executing  the  deed  was  to  put  someone  in  charge  of  her 
property  to  collect  the  rents,  discharge  current  expenses  and 
to  pay  over  the  whole  balance  of  the  income  to  her;  that  she 
reposed  entire  confidence  in  the  grantees  at  whose  instance 
the  deed  was  prepared;  that  at  the  time  of  executing  it  no 
explanation  of  its  legal  effect  was  made  to  her,  and  that  when 
she  was  afterwards  informed  of  its  real  meaning  she  expressed 
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her  surprise  and  dissatisfaction.  Held,  that  there  was  a  confi- 
dential relation  existing  between  the  grantor  and  the  grantees, 
and  since  the  latter  have  failed  to  show  that  the  transaction 
was  perfectly  fair  and  the  voluntary  act  of  the  grantor,  and 
since  the  deed  operates  to  deprive  her  of  all  control  over  her 
property  and  gives  her  an  annuity  considerably  less  than  the 
amount  of  the  income  after  deducting  all  charges,  the  gran- 
tees have  failed  to  show  that  the  transaction  was  a  righteous 
one,  and  the  deed  should  be  annulled.  Ibid. 
See  Executors  and  Administrators^  1. 

Specific  Pertormance. 

Trusts  and  Trustees. 

EVIDENCE. 

I.  Map  of  place  of  accident  in  action  for  negligence. 

In  an  action  to  recover  damages  for  an  injury  occasioned  by 
defendant's  negligent  use  of  an  automobile  and  in  violation 
of  a  statute,  by  which  use  plaintiflF's  horse  was  frightened 
and  caused  to  run  away  in  the  streets  of  a  town,  a  plat, 
showing  some  of  the  streets  and  objects,  offered  for  the  pur- 
pose of  making  the  testimony  of  some  of  the  witnesses  intel- 
ligible, is  admissible  in  evidence,  as  is  also  the  testimony  of 
the  surveyor  who  made  the  plat  as  to  the  distances  between 
certain  points  marked  thereon.    Fletcher  v.  Dixon,  101. 

3.  Of  condition  of  plaintiff  after  injury. 

In  an  action  to  recover  damages  for  a  personal  injury  alleged 
to  have  been  caused  by  defendant's  negligence,  a  witness,  not 
a  medical  expert,  may  be  asked  if  he  had  noticed  any  change 
in  the  physical  condition  of  the  plaintiff  since  the  accident, 
and  upon  his  answering  that  she  had  been  very  nervous  since 
then,  may  also  be  asked  how  that  nervousness  manifested  it- 
self. Fletcher  v.  Dixon,  101. 

3.  As  to  what  was  generally  done  and  course  of  business. 

When  the  matter  in  dispute  is  whether  or  not  a  certain  thing 
was  done,  evidence  is  not  admissible  to  show  what  should 
have  been  done,  or  what  was  customarily  done,  under  similar 
circumstance.    Mut  Fire  Ins.Co,  v.  Bitter,  163. 

4-  So  when  the  question  is  whether  a  certain  insurance  premium 
had  been  paid  at  a  certain  time  or  not,  an  agent  of  the  insurer 


Digitized  by 


Google 


734  INDEX.  [113 

EVIVEI^CE— Continued. 
cannot  be  asked  this  question,  ''What  course  is  pursued  when 
a  person  comes  into  your  office  to  pay  insurance?  How  do 
you  proceed?  If  you  make  any  entries,  tell  how  you  make 
them,  and  if  you  do  anything  with  the  cash,  what  do  you  do 
with  it,  and  so  forth?"    Ibid. 

5.  As  to  letters. 

When  a  letter  has  been  put  in  evidence,  the  writer  of  it  may 
be  allowed  to  state  why  it  was  written.  Mut.  Fire  Ins,  Go. 
V.  RiUer,  163. 

6.  In  action  on  fire  insurance  policy. 

When  a  policy  of  insurance,  the  cause  of  action,  is  set  out  in  the 
declaration  according  to  its  legal  effect,  it  is  admissible  in 
evidence.  Citizens'  Mut,  In.  Co,  v.  Conowingo  Bridge  Co., 
430. 

7.  When  the  question  is  whether  the  defendant  insurance  com- 
pany had  waived  a  provision  of  the  policy  relating  to  proofs 
of  loss,  the  plaintiff  may  testify  that  he  received  no  answer 
from  the  defendant  concerning  the  proofs^sent  to  it,  and  may 
also  offer  in  evidence  the  correspondence  between  his  attorney 
and  the  defendant  concerning  the  proofs.  Ibid. 

8.  Of  experts  as  to  properties  of  concrete. 

When  the  question  is  whether  the  defendant  company  was  neg- 
ligent or  not  in  directing  its  workmen  to  put  heavy  weights 
on  concrete  piers  before  they  had  sufficiently  hardened,  evi- 
dence of  experts  is  admissible  in  regard  to  the  properties  and 
hardening  process  of  concrete,  and  the  time  it  takes  to  dry 
out,  and  the  usual  time  allowed  for  the  hardening  process,  and 
as  to  the  danger  and  the  natural  result  of  placing  heavy 
weights  on  it  before  it  has  hardened.  Pennsylvania  Steel  Co. 
V.  Nace,  460. 

9.  Relevancy  in  general. 

In  a  suit  where  it  is  charged  that  defendant's  negligent  opera- 
tion of  his  automobile  frightened  plaintiff's  horse  and  made 
it  nm  away,  a  witness  may  testify  that  defendant's  automo- 
bile was  exceedingly  noisy  and  was  the  loudest  one  he  ever 
heard.    Fletcher  v.  Dixon,  101. 

10.  When  the  question  is  whether  plaintiff^s  wife  had  paid  his 
insurance  premium  or  not,  evidence  as  to  the  existence  of 
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friendly  or  unfriendly  relations  between  the  plaintiff  and  his 
wife  is  not  competent.    Mut,  Fire  In,  Co.  v.  Bitter^  163. 
II.  In  an  attachment  case,  when  the  question  as  to  the  true 
ownership  of  a  certain  fund,  the  garnishee  cannot  be  allowed 
to  state  his  opinion  as  to  the  ownership.    Farley  v.  Colver, 
379. 
13.  When  the  question  at  issue  is  whether  a  party  was  legally 
entitled  to  a  certain  fund  or  not,  evidence  as  to  what  business 
that  party  was  engaged  in  is  irrelevant  and  immaterial.  Ibid, 
13.  In  an  action  to  recover  damages  for  a  death  caused  by  de- 
fendant's negligence,  evidence  as  to  the  amount  of  the  earn- 
ings of  the  deceased  is  admissible.     Baltimore  and  Ohio  B. 
Co.  V.  Howard  County,  404. 
See  Devise  and  Legacy,  12. 

Executors  and  Administrators,  8. 

Insurance,  3,  14. 

Municipai,  Corporations,  2. 

I^egligence,  4. 

Taxation,  5. 

Tresspass,  2-5. 

Wills,  1-19. 

executto:n"s. 

See  Injunctions,  2. 

EXECl  TOES  ANT)  ADMINISTRATORS. 
I.  Testamentary  direction  tliat  executor  sliall  liold  fund  for  life 
tenant  and  pay  principal  to  remainderman — Jurisdiction  of 
Equity  over  administration  of  tlie  fund— Requirement  of 
l>ond  from  executor. 
A  testator  gave  the  residue  of  his  estate  to  his  executors  with 
directions  to  invest  the  same,  pay  the  income  to  his  wife  for 
life  and  at  her  death  to  divide  the  property  between  his  two 
children.     Code,  Art.  93,  sec.  10,  provides  that  whenever  un- 
der the  provisions  of  a  will  it  is  necessary  for  an  executor 
to  retain  any  part  of  the  personal  estate,  as  where  money  is 
directed  to  be  paid  at  a  distant  period,  or  upon  a  contin- 
gency, a  Court  of  Equity  or  the  Orphans'  Court  shall  have 
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the  power,  on  the  application  of  the  executor  or  of  a  party 
interested,  to  decree  or  give  directions  thereto.  Held,  that 
this  statute  is  applicable  in  this  case;  that  the  executors 
ought  to  have  applied  to  the  Orphans'  Court  or  to  a  Court 
of  Equity  for  directions  as  required  by  the  statute,  and  that 
since  they  failed  to  do  so,  a  remainderman,  as  a  party  inter- 
ested, has  the  right  to  apply  to  either  of  those  Courts,  and 
having  filed  a  bill  in  Equity,  it  was  the  duty  of  that  Court 
to  assume  jurisdiction.    Smith  v.  Michael,  10. 

«•  Held,  further,  that  upon  taking  jurisdiction,  a  Court  of 
Equity  has  the  power  to  require  the  executors  to  give  bond, 
although  by  the  terms  of  the  will  a  bond  was  not  made  neces- 
sary.   Ibid. 

3.  Held,  further,  that  since  the  will  directs  the  property  to  be 
held  and  invested  by  the  executors  as  such  the  Court  is  not 
authorized,  except  under  special  circumstances  which  do  not 
exist  in  this  case,  to  direct  them  to  hold  the  fund  as  trustees. 
Hid. 

4-  The  provisions  of  Code,  Art.  93,  sec.  10,  directing  that  when- 
over  it  shall  be  necessary  for  an  executor  to  retain  in  his 
hands  any  part  of  the  personal  estate  after  the  discharge  of 
all  claims,  a  Court  of  Equity  or  the  Orphans'  Court  shall 
have  the  power  to  give  directions  therefor,  may  be  applica- 
ble when  a  legacy  is  given  for  life  with  remainder  over  after 
the  death  of  the  life  tenant;  and  whether  it  does  apply  in 
such  cases  generally  depends  upon  whether  by  the  terms  of 
the  will  or  of  necessity  the  personal  estate  bequeathed  must 
remain  in  the  hands  of  the  executor.  If  it  is  so  to  remain, 
then  the  section  does  apply,  but  if  it  is  simply  to  be  invested 
and  then  distributed  to  the  tenant  for  life  to  be  held  imder 
the  terms  of  the  will,  the  statute  ordinarily  does  not  apply. 
Ihid. 

5.  Independent  of  the  Code,  Art.  93,  sec.  10,  when  the  property 
bequeathed  to  one  for  life  consists  of  money,  it  is  the  duty 
of  the  executor  to  invest  the  same  in  some  productive  fund, 
most  properly  under  the  direction  of  the  Court,  so  that  the 
income*  may  be  received  by  the  legatee  for  life  and  the  prin- 
cipal at  his  death  may  be  received  by  the  legatee  in  remain- 
der.   Thid, 
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6.  Validity  of  sale  made  by  executor  after  filing  of  caveat  to  will. 

When  a  will  has  been  admitted  to  probate,  in  common  form 
without  contest,  a  sale  of  real  estate  made  by  the  executor  in 
pursuance  of  a  testamentary  power  is  valid,  although  a  caveat 
to  the  will  was  filed  before  the  ratification  of  the  sale,  since 
Code,  Art.  93,  sec.  26,  provides  that  all  acts  done  by  any 
executor  or  administrator  according  to  law  before  any  actual 
or  implied  revocation  of  his  letters  shall  be  valid  and  effectual. 
Pacy  V.  Cosgrove's  Executor,  315. 

7.  Personal  identity  of  legatee. 

It  is  not  nocossary  that  the  identity  of  a  legatee  or  distributee 
of  an  estate  should  be  established  by  his  personal  appearance 
in  the  Orphans'  Court,  but  his  identity  may  be  shown  by 
evidence  aliunde,    Clarke  v.  Sandrock,  422. 

8.  A  testatrix  gave  the  residue  of  her  estate  to  "my  nice  Christine 
*  *  *  in  Grerinany."  The  only  claimant  under  this  bequest 
presented  to  the  Orphans'  Court,  by  an  attorney  in  fact,  her 
own  affidavit,  duly  made  in  Germany,  and  that  of  a  relation 
of  the  testatrix,  also  there  made,  showing  that  she  was  a 
niece  of  the  testatrix  and  the  only  niece  of  her  whose  name 
was  Christine,  and  also  the  testimony  in  that  Court  of  a 
])erson  who  had  been  acquainted  with  the  testatrix  and  with 
her  relatives  in  Germany  to  the  same  effect.  Tleld,  that  this; 
evidence  .sufficiently  establishes  the  identity  of  the  legat«e^ 
and  an  order  of  the  Orphans'  Court  directing  distribution  to. 
be  made  to  her  passed  after  notice  to  claimants  would  pro- 
tect the  executors  as  against  any  other  claimant.     Ibid, 

9.  Distribution  of  part  of  estatt  before  passage  of  final  account — 

Retaining  money  to  meet  claims.  ' 
The  Orphans'  Court  has  the  riglt  to  order  distribution  to  be 
made  of  part  of  an  estate  before  the  passing  of  a  final  account 
making  provision  for  the  discharge  of  all  liabilities.     Clarke 
V.  Sandrock,  422. 

10.  When  executors  have  stated  three  accoimts,  each  showing  a 
large  balance  over  all  ascertained  debts  of  the  estate,  but  refuse 
to  make  distribution  to  a  residuary  legatee  until  certain  claims 
against  the  estate  which  are  disputed  by  the  legatee  be  dis- 
posed of,  the  Orphans'  Court  should  order  an  account  to  be 
stated  in  which  a  sum  sufficient  to  meet  the  disputed  claims 
VOL.118  47 
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should  be  retained  by  the  executors  and  the  balance  distrib- 
uted to  the  l^atee.    Ibid, 

»i.  Code,  Art.  93,  sees.  105  and  106,  provide  that  the  administra- 
tor may  retain  in  his  hands  such  sum  to  meet  the  amoimt  of 
any  claim  which  he  thinks  it  is  his  duty  to  dispute  or  reject  as 
the  Orphans'  Court  shall  allow.  This  provision  is  applicable 
in  a  case  whore  the  distributee  of  the  estate  contests  claims  - 
against  it  which  the  executor  or  administrator  does  not  dis- 
pute.   Ibid, 

EXPERTS. 

See  Evidence,  8. 
Wnxs,  14. 

PORMER  RECOVERY. 
See  Judgments,  2. 

FRAUD. 

II.  Election   to   affirm   or   rescind   contract   obtained   by  fraud — 

Waiver  of  riglit  to  rescind  l>y  inducing  third  parties  to 

act  upon  promise  to  affirm. 

When  a  party  who  has  the  right  to  rescind  a  contract  because 
he  had  been  induced  to  make  it  by  fraudulent  representa- 
tions as  to  a  material  fact,  and  who  has  knowledge  of  tho 
fraud,  says  to  persons  intei'ested  in  the  performance  of  the 
contract,  although  not  parties  to  the  contract  itself,  that  he 
will  not  rescind,  provided  certain  things  be  done,  and  these 
persons,  relying  upon  this  statement,  do  those  things  then  the 
party  defrauded  has  made  his  election,  and  the  right  to  re- 
scind the  contract  is  lost.  Munich  Re-Insurance  Co,  v.  United 
Surety  Co.,  200. 

a.  The  Mimich  Co.  agreed  with  the  U.  Surety  Co.  to  take  333 
shares  of  its  capital  stock  and  to  enter  into  a  participation 
contract  with  it  by  which  the  Munich  Co.  was  to  receive  one- 
third  of  the  profits  of  the  business  of  the  Surety  Co.  and 
to  pay  one-third  of  its  losses,  provided  the  whole  capital 
stock  of  the  Surety  Co.,  amounting  to  5,000  shares,  and  a 
certain  surplus  on  each  share,  should  first  be  subscribed  for 
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and  paid  in.     The  then  President  of  the  Surety  Oo.  falsely 
represented  to  the  Munich  Co.  that  the  whole  capital  and 
surplus  had  been  so  subscribed  for  except  237  shares,  and  that 
these  and  all  of  the  capital  and  surplus  would  be  paid  in 
within  two  weeks.    The  Munich  Co.  then  paid  for  its  shares 
and  executed  the  participation  contract.    The  bill  in  this  case 
filed  by  the  Munich  Co.  alleged  the  fraud  and  that  it  had 
rescinded  the  contract  and  asked  for  a  decree  cancelling  the 
same.    The  Surety  Co.'s  answer  alleged  that  the  Munich  Oo. 
had  ratified  the  contract  after  having  knowledge  of  the  fraud, 
and  prayed  for  an  accounting  of  the  indebtedness  of  that 
company  to  it  under  the  terms  of  the  contract.    The  Munich 
Co.  contended  that  it  had  only  ratified  its  subscription  to  the 
shares  of  stock  and  had  not  ratified  the  participation  contract. 
An  examination  of  the  evidence  in  the  case  shows  that  after 
the  agents  of  the  Munich  Co.  had  notice  that  over  2,000 
shares  of  the  Surety  Co.  had  not  been  paid  for,  together  with 
the  surplus,  a  meeting  of  the  directors  of  the  Surety  Co.  and 
other  persons  interested  was  held  to  consider  its  affairs ;  that 
at  the  meeting  a  representative  of  the  Munich  Co.,  who  had 
knowledge  of  the  stock  subscription  and  of  the  participation 
contract,  announced  that  the  Munich  Co.  would  rescind  its 
subscription  and  the  participation  contract  on  account  of  the 
false   representations;    that   thereupon    the  persons   present 
agreed  to  subscribe  for  the  balance  of  the  capital  stock  of  the 
Surety  Co.  and  pay  for  the  same  and  the  surplus  within  two 
days  if  the  Munich  Co.  would  withdraw  its  rescission  and 
carry  out  tho  contract ;  that  the  representative  of  the  Munich 
Co.  agreed  to  ratify  both  its  stock  subscription  and  its  par- 
ticipation contract  if  that  were  done;  that  the  remaining 
shares  of  stock  were  immediately  subscribed  and  paid  for 
according  to  this  understanding,  and  that  this  action  of  its 
reprosentativo  was  authorized  and  ratified  by  the  Munich  Co. 
Held,  that  under  these  circumstances,  the  Munich  Co.  has 
waived  its  right  to  rescind  its  agreement  with  the  Surety  Co. 
and  the  same  is  binding,  and  that  the  Surety  Co.  is  entitled 
to  an  accounting  under  its  answer  of  the  indebtedness  of  the 
Mimich  Co.  to  it  under  the  participation  contract-     Ihid, 

See  Attachments,  4. 
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Sof    Specific  Perfokmanoe,  2. 

HIGHWAYS  AND  STREETS. 

I.  Municipality  made  liable  for  injury  from  unsafe  highway  enti- 
tled to  indemnity  from  party  creating  the  nuisance — Evi- 
dence. 

Ill  changing  the  location  of  its  tracks  over  a  stream  at  the  same 
point  where  there  was  a  county  road  crossing 'it,  the  defendant 
raih-oad  company  changed  the  grade  and  location  of  the  high- 
way and  made  it  dangerous  by  filling  it  in  so  as  to  leave  the 
wing  wall  of  the  bridge  insuflSciently  guarded.  The  highway 
had  previously  been  safe  for  travel.  The  approach  to  the 
bridge  remained  in  that  dangerous  condition  for  three  years, 
when  a  traveller  at  night  drove  over  the  unprotected  wall  of 
the  bridge  and  was  killed.  His  widow  brought  an  action 
against  the  County  Commissioners  and  recovered  damages  for 
the  death  so  occasioned,  because  the  Commissioners  had  neg- 
lected their  statutory  dutv  to  keep  the  highway  in  a  safe  con- 
dition for  travel.  The  judgment  was  paid  by  the  Coimty 
Commissioners,  who  then  brought  this  action  to  recover  in* 
demnity  against  the  railroad  company,  on  the  ground  that  the 
highway  had  been  made  dangerous  b}'^  its  wrongful  act.  It 
was  held  on  a  former  appeal  that  the  County  Commissioners 
nnd  the  railroad  company  were  not  joint  tort  feasors  in  creat- 
ing the  nuisance,  but  that  the  railroad  company  was  primarily 
liable  tborofor.  The  case  was  remanded  for  a  new  trial  partly 
l)ecause  the  trial  Court  had  ruled  that  the  amount  of  the  judg- 
ment i)aid  by  the  Commissioners  was  the  measure  of  dam- 
ages, and  tliis  was  error,  since  the  railroad  company  had  not 
l)een  notified  of  tlio  action  or  taken  part  in  the  defense;  but 
that  the  inf^asnre  of  damages  was  the  amount  of  the  loss  suf- 
fered by  the  plaintiflF  in  the  action  for  death  not  exceeding 
the  verdict  rendered.  Fpon  the  second  trial,  the  defendant 
offered  evidence  to  show  that  the  highway  was  dangerous  be- 
fore the  changes  made  in  it  by  the  defendant,  and  the  plaintiff 
offered  evidence  to  the  rontrarv.  Held,  that  the  jury  was 
properly  instructed  that  (he  burden  was  upon  the  plaintiff  to 
shoAv  that  the  defendant  created  the  dangerous  condition  of 
the  road  and  that  the  same  was  the  cause  of  the  accident  in 
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question.     Baltimore  and  Ohio  R.  Co,  v.   Howard  County, 
404. 

3.  Held,  further,  that  the  actual  knowledge  by  the  County  Com- 
missioners of  the  dangerous  condition  of  the  road  at  the  place 
where  it  had  been  changed  by  the  defendant  for  a  long  time 
before  the  accident,  and  their  failure  to  repair  it,  do  not  con- 
stitute them  joint  tort  feasors  with  the  defendant  so  as  to  pre- 
clude recovery.    Ibid, 

3.  Held,  further,  that  evidence  is  admissible  to  show  the  condition 
of  the  approach  to  the  bridge  before  the  changes  were  made  by 
the  railroad  company,  because  this  evidence  bore  directly  upon 
the  question  as  to  whether  the  unsafe  condition  was  caused  by 
the  railroad  company  or  not.    Ibid. 

4.  Held,  further,  that  since  the  railroad  company  was  liable  to  the 
County  Commissioners  for  the  damages  caused  to  the  widow 
of  the  deceased  to  an  amount  not  exceeding  the  verdict  recov- 
ered by  he'%  evidence  as  to  his  earning  capacity  is  admissible. 
Ibid, 

5.  After  the  accident  which  gave  rise  to  the  suit  against  the  Co. 
Commissioners,  an  agreement  between  them  and  the  railroad 
company  was  made  which  provided  that  if  the  latter  would 
do  certain  things,  it  should  be  relieved  from  further  expense 
in  connection  with  the  public  roads  in  tha^  vicinity,  and  an- 
other agreement  providing,  in  consideration  of  the  railroad 
company's  having  widened  the  road  under  its  bridge,  the  Cora- 
iiiissionors  relieved  it  from  further  responsibility  concerning 
the  construction  and  maintenance  of  said  roadway.  Held. 
that  these  agreements  do  not  affect  the  rights  of  the  plaintiff 
growing  out  of  the  defaults  by  the  defendant.    Ibid. 

6.  Street  opening — Map  showing  buildings  to  be  talcen. 

Jjocal  Code,  Art.  4,  sec.  82S,  provides  that  before  the  passage 
of  any  ordinance  by  the  Mayor  and  City  Council  of  Balti- 
more, relating  to  the  opening  of  any  street,  etc.,  notice  shall 
be  published,  and  there  shall  be  filed  in  the  office  of  the  Com- 
missioners, before  the  publication,  a  map  which  shall  show 
the  course  of  the  projected  street,  and  also  the  lots  and  build- 
ings thereon  which  shall  be  taken  or  destroyed.  The  map 
filed  in  thi.s  case  failed  to  show  that  on  the  line  of  the  pro- 
posed street  there  was  a  portable  school  house  erected  by  the 
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miinicipaliiy.  Held,  that  since  this  structure  was  placed  there 
temporarily,  and  was  intended  to  be  taken  down  and  moved 
(Ise where  !n  sections,  it  was  not  a  building  which  would  be 
taken  or  dc'stroyed  in  the  course  of  street  opening,  and  it  is  no 
objection  to  the  validity  of  the  proceedings  that  this  school- 
house  was  not  shown  on  the  map.  Whiteley  v.  Baltimore 
City,  541. 

7.  Notice  as  to  time  of  meeting  of  Commissioners. 

Wheij  a  notice  published  by  the  Commissioners  for  Opening 
Streets  stated  that  the  first  meeting  in  connection  with  the 
opening  of  a  certain  street  would  be  at  10  o'clock  A.  M.  on  a 
designated  day,  it  is  no  objection  to  the  validity  of  their  pro- 
ot?edings  that  they  certify  that  they  met  at  11  o'clock  A.  M. 
on  that  day.     Whiteley  v.  Baltimore  City,  541. 

8.  Ordinance  regulating  speed  of  cars  at  street  crossings. 

Tiie  ordinance  of  Baltimore  City  providing  that  no  electric  or 
cable  car  shall  cross  any  open  street  in  the  city  at  a  speed 
greater  than  six  miles  an  hour  is  applicable  to  the  crossing 
of  any  street  used  as  such  by  the  public,  whether  the  City 
owns  the  bed  of  the  street  or  not.  United  Rys.  Co,  v.  Ward 
649. 

HUSBAND  AND  WIFE. 

1.  Contracts  of  married  woman  before  the  Act  of  1898— Promise 

to  pay  unenforceable  claim  after  removal  of  disability. 

Before  the  passage  of  the  Act  of  1898,  Chap.  457,  all  the  con- 
tracts of  a  married  woman,  except  in  a  few  specified  instances, 
were  void.  At  that  time  goods  were  sold  to  the  defendant,  a 
married  woman,  for  which  she  paid  in  part,  and  afterwards 
acknowledged  the  existence  of  an  indebtedness  for  the  bal- 
ance. In  an  action  to  lecover  the  same,  held,  that  the  de- 
fondant  is  not  liable  on  the  original  contract  of  purchase,  be- 
cause she  was  then  without  power  to  bind  herself  by  such 
contract.    Lyell  v.  Walbach,  574. 

2.  Heldy  further,  that  since  that  contract  was  void,  there  was  no 
consideration  for  her  promise  to  pay,  made  after  the  removal 
of  her  disability  by  the  Act  of  1898,  and  that  consequently 
the  plaintiff  is  not  entitled  to  recover.     Thid. 
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See  Highways  and  Stbbets,  1. 

INJUNCTIONS. 

1.  To  restrain  execution  on  judgment. 

No  injunction  will  be  granted  to  restrain  the  execution  of  a 
judgment  which  has  already  been  executed.  Goldberg  v.  No- 
vichoWy  29. 

I  a.  Plaintiff's  bill  alleged  that  she  was  the  owner  of  a  market 
stall ;  that  the  defendant  claimed  to  be  the  owner  of  the  stall 
under  a  bill  of  sale  alleged  to  have  been  executed  by  her  and 
providing  that  she  should  occupy  the  same  as  tenant  at  a  week- 
ly rental ;  that  she  had  never  executed  the  alleged  bill  of  sale, 
and  that  the  defendant  had  obtained  by  fraud  a  judgment 
against  her  for  the  restiution  of  the  stall  and  for  rent  claimed 
to  be  due.  The  bill  prayed  that  the  bill  of  sale  for  the  stall 
and  the  judgment  be  declared  null  and  void;  that  the  defend- 
ant be  enjoined  from  executing  the  judgment  and  from  inter- 
fering with  plaintiff's  possession  of  the  stall.  Held,  upon  an 
examination  of  the  evidence,  that  the  allegations  of  the  bill 
are  not  sustained,  but  that  the  plaintiff  had  duly  executed 
the  bill  of  sale  of  the  stall  and  that  the  judgment  had  not 
been  obtained  by  fraud.    Ibid. 

2.  To  restrain  execution  on  judipnent  after  debtor's  discharge  in 

bankruptcy. 
In  this  case,  a  judgment  debtor  asked  a  Court  of  Equity  to 
restrain  an  execution  on  the  judgment  on  the  ground  that  he 
had  been  discharged  in  bankruptcy  after  the  entry  of  the 
judgment,  and  alleged  that,  although  the  name  of  the  judg- 
ment creditor  had  been  omitted  in  the  schedule  of  the  debt.«. 
in  the  bankruptcy  proceedings,  yet  the  judgment  creditor  had 
been  notified  of  the  proceedings  both  personally  and  by  letter. 
Held,  that  the  evidence  fails  to  support  these  allegations,  in 
the  face  of  their  denial  by  the  judgment  creditor,  and  that, 
since  the  debtor  has  not  met  the  burden  of  proof  put  upon 
him,  his  bill  of  complaint  is  dismissed.  Sloan  v.  Orollman, 
192. 

3.  To  restrain  action  of  ejectment. 

A  suit  in  equity  to  restrain  the  prosecution  of  an  action  of  eject- 
ment for  certain  land,  and  to  enforce  specific  performance  of 
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an  agreement  by  which  a  former  owner  of  the  land  had  given 
it  by  parol  to  the  plaintiflF,  his  son,  who  had  made  valuable 
improvements  on  the  faith  of  the  gift  without  receiving  a 
conveyance,  is  not  a  suit  to  try  the  question  of  the  title  to  the 
land,  but  the  object  of  the  proceeding  is  to  determine  whether 
a  contract  exists  which  should  be  specifically  enforced.  Whit- 
aker  v.  McDaniel,  388. 

See  Co-Tknancy,  2. 

INSURANCE. 

1.  Action  on  mutual  fire  insurance  policy-— Evidence. 

The  declaration  in  an  action  on  a  policy  of  fire  insurance 
alleged  that  the  defendant  by  its  policy  bearing  a  certain 
number  did  insure  the  plaintiff  for  $595.  The  plaintiff  of- 
fci-cd  in  evidence  a  policy  bearing  that  number  by  which 
the  defendant  insured  the  plaintiff  to  the  amount  of 
$595.  Held,  that  there  is  no  substantial  variance  between  the 
allegations  of  the  declaration  and  the  proof  offered,  and  that 
the  policy  is  admissible  in  evidence  under  the  declaration. 
M nival  Fire  Ins.  Co.  v.  Bitter,  163. 

2.  Tn  an  action  on  a  fire  insurance  policy,  the  preliminary  proofs 
of  loss  furnished  to  the  insurer  by  the  plaintiff  are  not  admis- 
sible in  evidence  generally,  or  for  the  purpose  of  showing  the 
fact  or  extent  of  plaintiff's  loss.    Ihid. 

3.  Where  the  defendant  pleads  non  est  factum  in  an  action  on  a 
policy  of  insurance,  letters  from  the  defendant's  secretary 
containing  admissions  to  the  effect  that  the  plaintiff  held 
a  certain  policy  are  competent  evidence  to  show  that  the  pol- 
icy sued  on  was  the  act  and  deed  of  the  defendant.    Fbid. 

4.  The  plaintiff  in  such  action  may  offer  evidence  to  show  that 
liis  premium  nofe  was  not  returned  to  him  after  the  defendant 
had  refused  to  ])ay  the  loss  claimed.     Ibid. 

5.  Automobile  insurance— Misrepresentation  as  to  year  of  manu- 

facture. 
The  application  for  insurajice  on  an  automobile  stated  that  it 
was  built  in  the  year  1907  by  a  certain  company.     The  ma- 
chine was  examined  by  the  agent  of  the  insurer,  who  approved 
the  application,  and  a  policy  was  issued.     After  the  destruc- 
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tion  by  fire  of  the  machine,  the  insurer  alleged  that  it  was  not 
liable,  because  the  machine  was  built  in  1906,  and  upon  ma- 
chines made  in  that  year  the  premium  charged  was  higher, 
and  the  amount  of  insurance  allowed  was  less,  than  upon 
those  built  in  1907.  In  making  the  representation  as  to  the 
year  the  insured  acted  in  good  faith,  upon  information  given 
to  him  by  the  vendor.  An  inspection  of  the  machine  would 
not  disclose  the  year  in  which  it  was  made,  but  the  number 
of  it,  taken  in  connection  with  the  rules  and  catalogues  of  the 
manufacturing  company,  would  have  shown  that  it  was  made 
in  1906.  Held,  that  the  representation  by  the  insured  as  to 
the  year  of  manufacture  made  in  his  application  was  not  a 
warranty,  but  related  to  a  fact  which  was  not  especially  with- 
in his  knowledge ;  that  this  fact  could  and  ought  to  have  been 
ascertaiiled  by  the  agent  of  the  insurer  upon  his  examination, 
and  that  consequently  this  misrepresentation  is  not  a  bar  to 
recovery  on  the  policy.  British  and  Foreign  Tn^9  Co.  v.  Cum- 
mings,  350. 

6.  Waiver  of  provision  as  to  time  of  filing  proofs  of  loss. 

An  insurance  company  will  be  held  to  have  waived  strict  com- 
pliance with  the  stipulation  of  the  policy  relating  to  proofs 
of  loss  when  its  acts  or  omissions  are  such  as  to  induce  the 
insured  to  believe  that  exact  performance  of  the  condition 
would  not  be  required.  Citizens'  Mnt.  Ins,  Co.  v.  Conowivgo 
Bridge  Co.,  430. 

7»  A  policy  of  fire  insurance  issued  by  the  defendant  company  on 
n  bridge  over  a  river  provided  that  in  the  event  of  a  fire,  the 
insured  should  give  immediate  notice  of  any  loss  to  the  com- 
pany, and  within  thirty  days  after  the  fire  render  a  sworn 
statement  concerning  the  time  and  origin  of  the  fire,  the 
amount  of  the  loss,  the  interest  of  the  insured,  and  all  other 
insurance  on  the  property.  Two  days  after  the  destruction 
of  the  bridge  by  fire,  the  insured  sent  to  the  company  a  notice 
to  the  effeiit  that  the  bridge  had  been  entirely  consumed,  and 
stating  the  amount  of  other  insurance  on  it.  More  than  thirty 
days  after  the  fire,  formal  proofs  of  loss  were  sent,  and  then 
the  insured  wrote  to  the  defendant  saying  that  certain  other 
conipnnies  desired  to  arbitrate  the  question  of  the  value  of  the 
I'lidge  and  asked  if  the  defendant  desired  to  participate  in 
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the  arbitration.  No  answer  was  received  to  any  of  these 
communications.  The  insured  afterwards  wrote  asking  when 
an  adjustment  would  be  made,  to  which  the  President  of  the 
defendant  replied  that  he  would  take  up  the  matter  later. 
Subsequently,  the  defendant  alleged  that  no  proofs  of  loss  had 
been  submitted  according  to  the  terms  of  the  policy.  Held, 
that  the  evidence  is  legally  sufficient  to  authorize  the  jury  to 
find  that  the  defendant  had  waived  the  provision  requiring 
formal  proofs  of  loss  to  be  furnished  within  thirty  days  after 
the  fire.    Ihid, 

8.  Statement  as  to  interest  of  the  insured. 

A  policy  of  fire  insurance  provided  that  if  the  interest  of  the 
insured  be  other  than  unconditional  and  sole  ownership,  or 
if  the  subject  of  insurance  be  a  building  on  ground  not  owned 
by  the  insured  in  fee  simple,  or  if  the  interest  of  fhe  insured 
in  the  property  be  not  truly  stated  therein,  the  entire  policy 
shall  be  void.  Held,  that  the  existence  of  a  mortgage  on  the 
property  not  disclosed  at  the  time  of  issuing  the  policy,  does 
not  render  it  void  under  this  provision,  since  the  mortgagor  is 
the  substantial  owner  of  property  covered  by  a  mortgage,  and 
this  provision  relates  to  the  interest  of  the  insured  and  not  to 
his  title  or  to  encumbrances.  Citizens'  Mut.  Ins.  Co.  v.  Cono- 
vAngo  Bridge  Co.,  480. 

9.  Measure  of  recovery. 

When  property  covered  by  different  policies  of  insurance  has 
been  wholly  destroyed,  and  the  value  of  that  part  covered  by 
defendant's  policy  exceeds  the  total  amount  of  the  insurance 
thereon,  then  the  insured  is  entitled  to  recover  the  full  amount 
issued  under  the  defendant's  policy.  Citizens'  Mut.  Ins.  Co. 
V.  Conowingo  Bridge  Co.,  430. 

10.  Notice  and  proofs  of  loss. 

The  fact  that  the  insured  sent  to  the  insurer  a  notice  that  the 
property  insured  has  been  totally  destroyed  by  fire  does  not 
relieve  him  from  the  necessity  of  furnishing  sworn  proofs  of 
loss  stating  encumbrances,  and  other  insurance  thereon,  as 
required  bv  the  policy,  since  both  notice  and  proofs  are  made 
conditions  ot  recovery  and  are  reauirpd  for  different  purposes. 
Citizens'  Mut.  Ins.  Co,  v.  Conowingo  Bridge  Co.,  430. 
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II.  Health  insurance— Untrue  statement  in  application— Ques- 
tions as  to  good  faith  of  the  insured  and  as  to  the  mate- 
riality of  the  statement  to  the  risk  and  as  to  the  time  of 
contracting  the  disease  for  the  jury. 

Under  Code,  Art.  23,  sec.  196,  an  untrue  statement  made  in  an 
application  for  life,  accident,  etc.,  insurance,  although  de- 
clared to  be  a  warranty,  does  not  avoid  the  policy,  unless  such 
statement  was  not  made  in  good  faith  by  the  applicant,  or  it 
related  to  some  matter  material  to  the  risk.  Aetna  Life  Ins. 
Co.  V.  Millar,  686. 

12.  When  the  bad  faith  of  the  applicant,  or  the  falsity  and  mate- 
riality of  misrepresentation,  is  shown  by  clear  and  uncontra- 
dicted evidence,  the  Court  may  so  nile  as  a  matter  of  law, 
but  when  the  evidence  upon  these  questions  is  conflicting  they 
should  be  submitted  to  the  jury.    Ibid. 

13.  Defendant  company's  policy,  by  which  it  agreed  to  pay  to  the 
plaintiff  a  certain  weekly  sum  during  a  disability  caused  by 
illness,  provided  that  the  statements  made  by  the  plaintiff  in 
his  application  were  warranted  to  be  true,  and  also  that  the 
insurance  should  not  cover  a  disability  resulting  from  any 
disaese  contracted  within  fifteen  days  after  the  date  of  the 
policy.     In  an  action  thereon,  plaintiff  alleged  that  on  July 
2nd,  1908,  he  was  operated  on  for  a  disease  called  mastoiditis, 
and  was  in  consequence  disabled  for  thirteen  weeks.     The 
defendant  alleged  that  in  his  application  the  plaintiff  had 
warranted  that  he  had  not  received  medical  attention  for 
two  years  preceding ;  that  this  statement  was  false  and  mate- 
rial to  the  risk  and  that  the  policy  was  thereby  avoided.   The 
evidence  showed  that  before  signing  the  application  the  plain- 
tiff told  the  defendant's  agent  that  he  had  consulted  a  physi- 
cian about  an  earache  which  he  supposed  resulted  from  a 
cold,  but  had  received  no  treatment  or  medicine  from  the 
physician;  that  the  agent  told  plaintiff  that  the  answer  "no" 
to   the   question   whether   he    had  received   medical   atten- 
tion within  the  past  two  years,  was  correct,  because  that 
question  did  not  refer  to  such  a  consultation,  and  that  he 
had  relied  upon  that  assurance  in  making  such  answer.    The 
evidence  also  showed  that  the  plaintiff  had  consulted  his  fam- 
ily physician  several  times  in  the  month  preceding  the  appli- 
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cation  concerning  an  earache;  that  such  trouble  was  decep- 
tive and  plaintiff  apparently  got  well ;  that  at  the  instance  of 
his  physician  plaintiff  consulted  a  specialist  in  ear  diseases, 
who  found  an  inflammation  in  the  drum  of  the  plaintiff's 
right  ear  and  advised  an  incision,  to  which  plaintiff  refused 
to  submit;  that  on  May  25th  the  drum  ruptured,  the  pus 
discharged  and  the  pain  disappeared,  so  that  the  plaintiff  be- 
lieved himself  to  be  cured.  The  policy  sued  on  was  issued  on 
June  15th,  and  ^vithin  a  little  more  than  two  weeks  there- 
after the  vjlaintiff  began  to  have  a  pain  in  his  ear,  and  on 
July  2nd  ho  was  operated  on  for  mastoiditis.  The  medical 
evidence  was  also  to  the  effect  that  this  disease  was  proba- 
bly the  result  of  the  previous  ear  trouble  of  plaintiff,  which 
had  remained  latent,  but  might  have  been  caused  by  a  new 
infection.  Plaintiff  had  not  been  informed  in  May  that  he 
had  uiastoiditis  and  he  did  not  then  regard  his  trouble  as  a 
serious  one.  Held,  that  upon  this  evidence  it  was  properly 
left  to  the  jury  to  find  whether  the  plaintiff  acted  in  good 
faith  in  stating  in  the  application  that  he  had  not  been  at- 
tended by  a  physician,  and  whether  that  statement  was  false. 
and  was  material  to  the  risk,  and  whether  the  plaintiff's 
riastoiditis  was  contracted  within  fifteen  days  from  the  date 
of  the  policy.     Thirl. 

14-  Held,  further,  that  a  ])rayor  offered  by  the  defendant  was 
properly  rejected  which  ignored  the  question  of  plaintiff's  good 
faith  in  making  said  statement,  or  whether  the  ailment  in 
May  was  t^Muporary  or  permanent,  or  whether  he  had  entirely 
recovered  from  it  before  the  policy  was  issued.     Tbid. 

1$,  Evidence. 

When  the  qnostion  is  whether  an  answer  by  an  applicant  for 
insurance  was  made  in  good  faith,  he  may  testify  that,  al- 
though a  physician  had  told  him  that  what  appeared  to  be  a 
slight  ailment  might  get  serious,  yet,  when  he  was  relieved  of 
the  pain,  he  believed  that  the 'physician  was  mistaken.  Aeina 
Life  Ins,  Co.  v.  Millar.  686. 

TXTEREST. 

See   Dkvise  and  Legacv.  28. 
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JUDGMENTS. 

I.  Against  one  joint  defendant  in  action  on  contract. 

When  a  suit  on  a  contract  is  brought  against  two  defendants 
jointly,  there  may  be  a  judgment  against  one  of  thorn  and  in 
favor  of  the  other,  under  Code,  Art.  50,  sec.  12.  Meyer  v. 
Freiikel,  36. 

3.  Res  Judicata— After  decree  for  specific  performance  of  con- 
tract for  sale  of  land  no  action  at  law  for  damages. 

A  decree  was  made  directing  the  defendant  to  perform  specifi- 
cally a  contract  for  the  i  onveyance  of  certain  land,  and  the 
defendant  thereupon  executed  a  deed  and  the  purchaser  paid 
the  price  as  directed.  The  purchaser  then  made  out  an  ac- 
count charging  the  defendant  with  a  certain  sum  for  the  use 
and  occupation  of  the  land  from  the  time  the  original  con- 
tract was  made  to  the  date  of  the  conveyance  under  the  de- 
cree, and  assigned  the  account  to  the  plaintiff,  who  brought 
this  action  to  recover  the  same  from  the  defendant.  Held, 
that  since  in  the  suit  for  specific  performance  the  Court  had 
jurisdiction  to  determine  all  the  rights  of  the  parties,  includ- 
ing any  claim  for  damages  the  purchaser  might  have  by  rea- 
son of  the  vendor's  refusal  to  perform  the  contract,  the  decree 
in  that  suit  is  a  final  adjudication  of  all  these  maters,  and 
the  plaintiff  as  assignee  of  the  claim  is  thereby  concluded. 
Wahl  V.  King,  550. 

jrRY. 

See  Practice,  2. 

JUSTICE  OF  THE  PEACE. 
See  Criminal  Law,  1. 

LAXDLORD  AXD  TEXANT. 
See  Trespass,  6. 

LETTERS. 

See  EviDEXCK,  5. 
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LIBEL. 

I.  Special  damage  front  words  not  libelloiis  per  se. 

When  the  words  alleged  to  be  a  libel  upon  the  plaintiff  are  not 
actionable  per  se,  but  are  made  actionable  because  a  special 
damage  was  suffered  by  the  plaintiff  from  the  publication, 
that  special  damage  must  be  explicitly  stated  in  the  declara- 
tion and  proved  at  the  trial.    De  Witt  v.  Scarlett,  47. 

a.  Charging  merchant  with  laclc  of  credit. 

To  publish  of  a  merchant  anything  that  imputes  insolvency;  or 
the  want  of  integrity,  or  incapacity,  is  libelous  per  se,  if  with- 
out justification,  and  general  damages  may  be  recovered.  De 
Witt  V.  Scarlett,  47. 

3«  Words  are  to  be  taken  in  their  natural  and  ordinary  meaning, 
unless  it  be  alleged  and  proved  that  they  were  used  by  the 
defendant  and  understood  by  others  in  a  different  sense.  Ibid. 

4.  Words  understood  in  special  sense. 

A.  declaration  alleged  that  the  defendants,  maliciously  intending 
to  injure  plaintiff  in  his  business  because  he  had  ceased  to  sub- 
scribe to  a  book  or  list  of  commercial  rating  issued  by  the 
defendants,  caused  the  plaintiff's  name  to  be  printed  in  an 
edition  of  the  book  without  any  letter  or  figure  standing  along- 
side of  it,  the  same  being  what  is  designated  as  a  blank  rat- 
ing; that  such  blank  rating,  according  to  the  key  published 
in  the  book,  was  purported  to  be  published  as  meaning  a 
person  whose  business  and  investments  render  it  difficult  to 
rate  satisfactorily,  but  that  the  common  acceptation  in  the 
trade  and  among  the  subscribers  to  the  book  was  that  the 
person  so  rated  blank  is  worthless  as  to  his  financial  condi- 
tion, untrustworthy  as  to  his  character  and  unworthy  of 
credit  in  commercial  transactions,  and  that  the  publication 
of  the  said  libel  utterly  destroyed  the  credit  which  the  plain- 
tiff had  theretofore  enjoyed  and  caused  many  persons  from 
whom  plaintiff  had  bought  goods  to  demand  immediate  pay- 
ment and  to  refuse  to  sell  plaintiff  goods  on  credit  as  there- 
tofore, so  that  the  plaintiff  was  seriously  injured,  etc.  Held, 
on  demurrer,  that  this  declaration  sets  forth  a  good  cause  of 
action,  since  if  the  publication  of  the  plaintiff's  name  with 
the  blank  rating  was  understood  by  the  public  in  the  sense 
alleged,  and  the  defendants  knew  that  it  would  be  so  under- 
stood, such  publication,  if  not  justified,  was  libelous  per  se. 
De  Witt  V.  Scarlett,  47. 
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MANDAMUS. 

I.  Requiring  County  Commissioners  to  levy  tax  to  pay  salaries 
of  public  school  teachers. 

A  writ  of  mandamus  is  the  proper  remedy  to  compel  municipal 
or  county  authorities  to  levy  a  tax  imposed  hy  law.  Worces- 
ter V.  School  Commissioners,  305. 

^-  The  Act  of  1908,  Chap.  635,  designates  the  exact  sums  that 
should  be  X'^id  to  certain  public  school  teachers  and  directs 
the  County  Commissioners  of  the  several  counties  to  levy  a 
sufficient  amount  to  meet  the  increase  of  salaries  provided  for 
in  that  Act.  Held,  that  the  County  Commissioners  may  be 
required  by  mandamus  to  perform  the  duty  thus  imposed, 
since  the  ascertainment  of  the  precise  sum  to  be  raised  in  any 
year  does  not  depend  upon  the  exercise  of  their  judgment  or 
discretion.    Ihid, 

3.  Hddy  further,  that  the  Board  of  County  School  Commission- 
ers, to  which  the  proceeds  of  school  taxes  are  payable,  is  the 
proper  party  to  require  the  County  Commissioners  to  levy  the 
tax  under  this  Act.    Ibid. 

4.  Appeal  from  Commissioners  to  Circuit  Court. 

The  fact  that  Code,  Art.  5,  sec.  84,  provides  that  parties  to 
proceedings  before  County  Commissioners  may  appeal  from 
their  action  to  the  Circuit  Court  does  not  operate  to  prevent 
a  party  from  applying  for  a  mandamus  directing  the  County 
Commissioners  to  levy  a  tax  imposed  by  law  for  the  benefit  of 
such  party.    WorceMer  County  v.  School  Commissioners,  305 

5.  Denial  of  facts  alles:ed  by  answer. 

When  some  of  the  allegations  of  fact  contained  in  a  petition  for 
a  mandamus  are  denied  by  the  answer,  the  writ  should  not 
be  issued  until  the  material  facts  are  established  by  evidence. 
Ibid. 

6.  Demurrer  to  part  of  answer. 

When  the  answer  to  a  petition  for  mandamus  is  divided  into 
distinct  paragraphs,  a  demurrer  may  be  filed  to  some  of  the 
paragraphs,  although  a  motion  to  strike  out  the  objection- 
able or  insufficient  matter  would  be  the  more  regular  pro- 
cedure.   Jaclcson  v.  Hopkins,  557. 

See  Religious  Societies,  5. 
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MARKET  STALLS. 
See  Easements,  6. 

MASTER  AND  SERVANT. 

I.  Non-delegable  duty  of  master  to  provide  safe  place  for  work- 
man—Injury to  workman  on  concrete  pier  not  sufficiently 
liardened. 

The  rule  that  a  master  is  bound  to  furnish  a  reasonably  safe 
place  for  his  servants  to  work  in  is  applicable  when  the  con- 
tractor for  the  erection  of  the  structural  iron  work  of  a 
bridge  on  concrete  piers  built  by  a  bridge  company  directs 
his  workmen  to  put  heavy  weights  on  the  piers  before  they 
have  sufficiently  hardened  to  support  them,  when  that  fact 
ought  to  have  been  known  to  those  in  charge,  in  consequence 
of  which  a  workman  is  injured.  Pennsylvania  Steel  Co. 
V.  Nace,  460. 

a.  The  fact  that  the  construction  work  generally  was  under  the 
control  of  the  engineer  of  the  bridge  company  does  not  relieve 
the  contractor  from  liability  to  his  workman  in  such  case, 
for  the  duty  to  use  due  care  to  provide  a  safe  place  in  which 
work  is  to  be  done  cannot  be  delegated,  and  the  contractor  is 
liable  for  the  negligence  of  the  engineer  in  ordering  or  in 
allowing  the  piers  to  be  used  before  they  had  hardened.   Ibid, 

3'  The  defendant  company  was  the  contractor  for  placing  iron 
girders  and  doing  the  other  structural  work  on  a  bridge  across 
the  Potomac  River.  The  bridge  company  had  employed  an- 
other contractor  to  erect  the  concrete  piers.  Plaintiff  was 
an  employee  of  the  defendant  in  doing  the  structural  work. 
Before  all  of  the  piers  were  finished  the  placing  of  the  girders 
in  position  began,  and  these  had  been  put  on  nine  of  the 
piers  when  the  workmen  came  to  the  tenth  pier,  within  less 
than  a  week  after  it  was  finished.  Concrete  begins  its  initial 
set  within  an  hour  or  two  after  being  mixed  and  placed,  and 
then  the  hardening  process  follows ;  but  massed  concrete  such 
as  is  used  in  pier  construction  requires  at  least  three  weeks' 
time  to  harden  sufficiently  to  support  heavy  weights  and  if 
the  weather  be  freezing  a  longer  time  is  required.  The  con- 
crete work  on  the  tenth  pier  was  finished  December  9th. 
Thereafter  for  several  days  the  thermometer  hovered  about 
the  freezing  point.     On  December  16th  the  defendant  had 
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caiised  two  girders,  each  weighing  about  ten  tons,  and  a  der- 
rick, weighing  about  forty  tons,  and  other  materials  to  be 
placed  on  this  pier,  and  the  plaintiff  was  there  at  work,  when 
the  pier  suddenly  crumbled  and  gave  way,  and  plaintiff  was 
hurled  into  the  river  and  seriously  injured.  It  is  usual 
among  builders  to  allow  three  weeks  for  concrete  to  harden 
before  weight  is  put  on  it,  and  this  fact  ought  to  have  been 
known  by  the  defendant,  but  it  was  not  known  by  the  plain- 
tiff, nor  did  he  know  that  the  pier  was  not  in  a  safe  condi- 
tion at  the  time  of  the  injury.  In  an  action  to  recover  dam- 
ages therefor,  the  defendant  contended  that  it  followed  a 
general  custom  in  relying  on  the  engineer  of  the  bridge  com- 
pany as  to  the  safety  of  the  piers  upon  which  the  work  was 
to  be  done,  and  that  it  was  not  required  to  make  an  inspec- 
tion of  its  own.  The  pier  was  properly  constructed,  and  its 
fall  was  due  wholly  to  the  fact  that  it  was  used  before  it  had 
hardened.  Held,  that  the  plaintiff  is  entitled  to  recover  for 
the  injury  so  occasioned,  since  it  was  the  duty  of  the  defend- 
ant company  to  take  precautions  for  the  safety  of  its  work- 
men, either  by  directing  them  not  to  go  on  the  piers  until 
three  weeks  had  elapsed  after  their  construction,  or  by  mak- 
ing an  inspection.    Ihid. 

4»  Held,  further,  that  the  defendant  is  not  relieved  from  this  duty 
by  the  fact  that  a  custom  exists  among  bridge  builders  to  rely 
upon  the  engineer  of  the  bridge  company,  nor  by  the  fact 
that  the  defendant  in  this  case  relied  on  the  engineer  of  the- 
bridge  company  to  see  that  the  place  where  the  defendant's: 
employees  worked  was  safe,  and  to  warn  them  not  to  go  om 
the  piers  until  they  had  hardened.  The  duty  imposed  on  the 
defendant  in  this  respect  cannot  be  delegated,  and  the  defend- 
ant is  liable  to  the  plaintiff  for  the  default  of  the  enginer 
with  regard  to  his  general  reputation  for  ability.    Ibid, 

MOKTGAGER. 

I.  Mortgage  sale  vacated  for  inadequacy  of  price  and  insufficient 
advertisement. 

The  advertisement  of  a  mortgage  sale  of  leasehold  property 
which  was  subject  to  a  ground  rent  of  $120  a  year  with  the 
right  to  collect  a  sub-rent  of  $49  a  year,  and  which  was  im- 
voT..  113  4S 
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proved  by  a  three-fltory  brick  dwelling  house  and  a  one-6tory 
office  building  and  a  stable,  after  describing  the  property  by 
metes  and  bounds,  added :  "Ground  rent  $120,  improved  by  a 
three-story  brick  dwelling."  After  the  first  publication  of  the 
advertisement,  it  was  amended  so  as  to  read:  "Subject  to  an 
annual  ground  rent  $120,  with  a  right  to  collect  a  sub-rent 
t)f  $49."  TUe  notice  of  the  sale  was  put  in  the  window  of 
the  office  building,  but  not  on  the  dwelling  house.  The  prop- 
erty was  sold  for  $1,725.  Upon  exceptions  to  the  ratification 
t)f  the  sale,  the  evidence  was  uncontradicted  to  the  effect  that 
the  fair  market  value  of  the  property  was  $3,500.  Held,  that 
on  accoimt  of  the  inadequate  price  obtained,  considered  in 
connection  with  the  failure  to  advertise  the  property  so  as  to 
show  the  extent  of  the  improvements,  and  the  omission  of 
any  reference  to  the  sub-rent  in  the  first  notice,  the  sale 
should  be  set  aside  and  a  re-sale  ordered.  Robertson  Co.  v. 
Chambers,  232. 

a.  Exceptions  to  sale  filed  in  another  cause — Petition  to  vacate 
order  of  ratification. 

There  were  two  cases  in  the  same  Court  relating  to  the  sale  of 
the  same  tract  of  land,  one  under  a  mortgage  and  the  other 
imder  a  dei»d  of  trust  of  the  land  subject  to  the  mortgage. 
Extceptions  were  filed  to  the  sale  made  in  the  deed  of  trust 
case,  which  the  exceptant  prayed  might  be  taken  as  being  also 
filed  in  the  mortgage  case.  In  the  latter  case,  no  exception 
was  filed  to  the  sale,  but  after  its  ratification  a  petition  was 
filed  to  rescind  the  same.  Held,  that  parties  to  one  equity 
<*aii8c  are  not  required  '^o  examine  the  proceedings  in  other 
causes  of  which  they  have  no  notice  before  acting  upon  the 
state  of  the  record  in  the  cause  in  which  they  are  concerned ; 
that  since  no  exceptions  were  filed  in  the  mortgage  case,  there 
was  uo  reason  why  the  sale  there  reported  should  not  have 
been  ratified,  and  that  after  the  sale  was  ratified  the  facts 
relied  on  m  a  petition  to  rescind  the  order  of  ratification 
must  be  clearly  established  and  be  of  such  a  character  as  to 
appeal  strongly  to  the  conscience  of  the  Court.  Forest  Lake 
Cemetery  v.  Baher,  529. 

3.  Exceptions  to  sale  mast  be  supported  by  evidence. 

Upon  exceptions  to  the  ratification  of  a  sale  in  equity,  or  upon 
a  petition  to  rescind  an  order  ratifying  such  sale,  the  facts 
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relied  on  must  be  eBtabllsLed  by  the  evidence  of  the  except- 
ant. His  affidavit  alone  is  not  sufficient,  although  the  facts 
alleged  are  not  denied  by  the  answer.  Exceptions  unsup- 
ported by  proof  are  properly  overruled.  Forest  Lake  Ceme- 
tery V.  Baker,  529. 

4.  Sale  after  appointment  of  receiver  for  mortgagor. 

When  a  receiver  has  been  appointed  of  the  property  of  a  mort- 
gagor corporation,  there  should  be  no  sale  under  the  mort- 
gage without  the  prior  leave  of  the  Court  appointing  the 
receiver.    Forest  Lake  Cemetery  v.  Baker,  529. 

5^  But  when  the  same  Equity  Court  which  appointed  a  receiver 
of  the  property  of  a  mortgagor  corporation  afterwards  ratifies 
a  mortgage  sale  of  that  corporation's  property  made  without 
prior  grant  of  permission  to  foreclose,  the  order  of  ratifica- 
tion is  valid  and  binding,  since  leave  to  make  the  sale  would 
have  been  granted  if  applied  for,  and  no  injury  was  done  on 
accoimt  of  failure  to  make  the  application.    Ibid, 

See  CoEPOBATioNs,  7. 

MUNICIPAL  CORPOEATIONS. 

I.  Action  against  municipality  for  defective  sewer  and  flooding 
land— Evidence— Instructions. 

In  an  action  against  a  municipality  where  the  plaintiff  alleges 
that  the  defendant's  failure  to  construct  a  sewer  on  a  certain 
street  caused  plaintiff's  land  to  be  flooded,  evidence  that  a 
certain  City  Commissioner  had  recommended  that  a  sewer  be 
built  in  that  street  is  not  admissible.  A  municipality  is  not 
liable  for  failure  to  make  the  improvements  recommended  by 
its  officers.    Kurrle  v.  Baltimore  City,  63. 

a.  The  evidence  in  this  case  is  held  to  be  legally  sufficient  to 
show  that  the  defendant  municipality  constructed  a  sewer  of 
insufficient  size  and  construction  to  carry  off  all  the  water  in 
seasons  of  ordinary  rainfall,  and  in  consequence  of  the  faulty 
r»onstruction  of  the  sewer  in  this  and  other  respects  the  plain- 
tiff's property  had  been  flooded,  and  that  consequently  it  was 
error  to  instruct  the  jury  that  there  was  no  evidence  to  show 
that  the  sewer  was  unskillfully  constructed,  or  that  it  had 
not  been  maintained  so  as  to  provide  for  all  the  water  which 
might  be  reasonably  expected  to  flow  into  it.    Ihid. 
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3.  The  failure  of  a  municipal  corporation  to  grade^  pave  and 
place  gutters  in  a  certain  street  does  not  render  it  liable  to  the 
owners  of  property  in  that  street  which  was  flooded  by  water 
made  to  flow  into  the  street  by  the  acts  of  private  parties,  who 
changod  the  configuration  of  adjacent  land  not  belonging  to 
the  municipality.     I  hid. 

4»  When  the  evidence  in  the  case  shows  that  plaintiff's  property 
was  flooded  by  water  coming  at  a  certain  time  from  a  defect- 
ively constructed  sewer,  and  that  it  was  also  flooded  at  other 
times  by  water  coming  from  other  sources,  a  prayer  is  erro- 
neous which  instructs  the  jury  that  their  verdict  must  be  for 
the  defendant,  the  municipal  corporation  which  built  the 
sewer,  as  it  caimot  be  determined  how  much  damage  was 
caused  by  the  water  from  the  sewer  and  how  much  by  the 
water  from  other  sources.    Ibid, 

See  Highways  axb  Streets. 
NEGLIGENCE. 

I.  Injury  at  railway  crossing— Question  of  plaintiffs  contribatory 
negligence  for  the  jury. 

Plaintiff,  a  man  in  full  possession  of  his  senses,  driving  on  a 
dark  night  in  an  open  wfigon,  going  northwardly  on  a  sub- 
Jirban  stret't,  approached  n  railway  crossing.  The  tracks 
crossed  the  street  at  righl  anglos.  On  the  east  side  of  the 
street  were  some  small  houses,  the  nearest  of  which  was  thirty- 
five  fe<^t  from  the  track.  Some  cars  were  standing  on  a  sid- 
ing betweCii  that  house  and  the  tracks;  the  distance  between 
the  siding  and  the  track  being  about  ten  feet.  To  a  person 
coming  to  the  crossing  from  the  south,  as  the  plaintiff  did,  the 
view  of  th^-  tracks  to  thr^  east  was  shut  out  for  one  hundreil 
feet  by  tho<^.e  obstructions.  A  cluster  of  electric  lights  on  a 
trolley  polt^  near  by  and  an  oil  lamp  in  a  shop  window  across 
the  street  shed  a  dim  light  at  the  place.  When  plaintiff 
i-oached  the  house  on  his  right  nearest  to  the  track,  he  stopped 
and  looked  in  both  directions,  and  did  so  again  when  he  got 
in  front  of  the  cars  standing  on  the  side  track.  Not  hearing 
or  seeing  anything,  he  started  across  the  track,  when  his 
wagon  was  struck  by  the  tender  of  a  locomotive  running 
backwards.      There  were  no  lights  on  the  engine  or  tender. 
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and  no  whistle  was  blown  or  bell  sounded  at  the  time  of 
crossing.  In  an  action  to  recover  damages  for  the  injury  so 
r*ccasioned,  held,  that  since  this  evidence  on  the  part  of  the 
plaintiff  shows  that  he  did  stop,  look  and  listen,  as  he  was 
bound  to  do  under  the  dangerous  condition  then  existing  at 
the  crossing,  he  was  not  guilty  of  contributory  negligence  in 
that  respect,  nor  can  such  negligence  bo  imputed  to  him  as 
matter  of  law  because  he  did  not  see  or  hear  the  approaching 
(-ngine,  since  the  darkness  of  the  night,  the  absence  of  lights 
on  the  engine,  the  failure  to  ring  the  bell  and  the  obstructions 
near  the  track  rendered  it  possible  that,  although  plaintiff 
stopped  and  looked,  he  did  not  see  or  hear,  and  that  conse- 
quently the  question  of  plaintiff's  contributory  negligence 
should  have  been  submitted  to  the  jury.  Heinz  v.  Balto.  and 
Ohio  R.  Oo.,  582. 

^.  In  an  action  to  recover  damages  for  an  injury  caused  by  the 
defendant's  negligence,  the  case  should  not  be  withdrawn  from 
the  jury  on  the  groimd  that  the  plaintiff  was  himself  guilty 
of  negligence  directly  contributing  to  the  injury,  unless  there 
be  clear  and  uncontradicted  evidence  that  the  plaintiff  was 
(ruilty  of  some  distinct  act  or  omission  which  was  obviously 
negligent.    Ihid, 

3.  Collision  between  electric  street  car  and  wagon  at  street  cross- 
ing— Contributory  negligence — Avoidance  of  injury — Ques- 
tions for  the  jury. 

The  double  tracks  of  the  defendant,  an  electric  street  railway 
company,  nm  north  and  south  on  the  Liberty  Road  where  it 
IS  intersected  by  Walbrook  avenue.  Plaintiff,  driving  in  an 
open  wagon,  accompanied  by  another  man,  on  Walbrook  ave- 
nue, approached  the  crossing  from  the  west,  going  at  a  walk. 
The  evidence  of  those  two  men  was  to  the  effect  that  when  he 
got  within  fifteen  feet  of  the  first  track,  being  the  south- 
bound track,  plaintiff  looked  and  listened  for  cars,  without 
hearing  or  seeing  any,  and  looked  again  just  before  going  on 
the  track;  that  when  the  horse  was  on  the  second  or  north- 
bound tra'*k,  and  the  wagon  was  between  the  two  tracks, 
they  saw  a  car  coming  up  on  the  northbound  track  at  a  high 
rate  of  speed,  about  one  hundred  and  fifty  feet  distant;  that 
the  view  both  from  the  car  and  the  wagon  was  unobstructed 
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for  a  considerable  distance;  that  no  signal  had  been  given  of 
the  car's  approach;  that  the  motorman  seemed  to  be  working 
at  the  brakes,  but  the  speed  of  the  car  increased;  that  plain- 
tiflf,  upon  seeing  the  car  when  he  was  in  that  dangerous  posi- 
tion, whipped  up  his  horse  in  an  attempt  to  dear  the  track, 
hut  the  wagon  was  struck  when  it  was  on  the  northbound 
track  and  the  plaintiff  was  thrown  out  and  injured.  Held, 
that  upon  this  evidence,  the  case  should  not  be  withdrawn 
from  the  jury  either  on  the  ground  that  there  was  no  evi- 
dence of  negligence  on  the  part  of  the  defendant,  or  on  the 
ground  that  the  plaintiff  was  guilty  of  such  contributory 
negligence  as  to  bar  all  right  of  recovery;  that  even  if  it  be 
assumed  that  the  plaintiff  did  not  look  to  see  if  a  car  was 
coming  before  starting  across  the  tracks  and  was  to  that 
(extent  negligent,  yet  the  motorman  had  an  unobstructed  view 
of  the  crossing  for  more  than  five  hundred  feet  and  gave  no 
warning  of  the  approach  of  the  car,  which  was  running  at  a 
rate  of  speed  prohibited  by  ordinance  at  crossings,  and  if  the 
motorman  saw  or  ought  to  have  seen  the  plaintiff  in  time  to 
avoid  the  collision,  it  was  his  duty  to  have  done  so,  and  since 
there  is  evidence  that  the  motorman  could,  by  the  exercise 
of  due  care,  have  avoided  the  accident,  the  case  should  be 
submitted  to  the  jury.     United  Rys.  Co.  v.  Ward,  649. 

4.  Opinion  of  eye-witness. 

An  eye-witness  of  a  collision  at  a  railway  crossing  may  give  his 
opinion  concerning  the  speed  of  the  car  at  the  time  of  the 
accident.    United  Rys.  Co.  v.  Ward,  649. 

5.  Instructions  to  tlie  Jury. 

In  an  action  to  recover  damages  for  an  injury  alleged  to  have 
been  caused  by  defendant's  negligence,  a  prayer  instructing 
the  jury  that  if  they  find  that  the  accident  happened  as  testi- 
fied to  by  the  plaintiff,  then  their  verdict  must  be  for  him.  is 
erroneous.    United  Rys.  Co.  v.  Ward.  649. 

6.  When  the  plaintiff's  evidence  is  that  his  Avagon  was  between 
the  two  tracks  of  an  electric  railway  company  when  he  first 
saw  the  car  approaching  which  collided  with  it,  a  prayer  is 
misleading  and  properly  rejected  which  instructs  the  jury 
that  if  the  motorman  of  the  car  saw  the  wagon  approaching 
the  track,  he  had  the  right  to  assume  that  the  driver  would 
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stop  his  horse  in  a  place  of  safety  and  would  not  attempt  to 
drive  across  the  track  in  close  proximity  to  the  car.    Ihid. 

7.  ActJon  for  injary  caated  by  antomobile— Imtractions. 

Some  of  the  counts  in  a  declaration  charged  that  the  defendan*^ 
in  operating  his  automobile  had  failed  to  comply  with  a  stat- 
ute then  in  force  providing  that  when  a  horse  being  driven 
on  a  highway  appears  to  be  frightened  at  the  approach  of 
a  motor  vehicle,  the  person  in  charge  of  the  latter  shall  go 
as  far  as  possible  to  the  side  of  the  road  and  remain  station- 
ary until  the  horse  passes.  Other  counts  charged  the  defend 
ant  with  negligence  generally  in  the  operation  of  his  ma- 
chine, in  consequence  of  which  plaintiff's  horse  was  fright- 
ened and  ran  away  and  injured  the  plaintiff.  Held,  that  a 
prayer  offered  by  the  defendant  is  erroneous  which  ignores 
the  charge  that  the  defendant  violated  the  statute,  and  which 

'  asserts  that  it  was  incumbent  upon  the  plaintiff  to  satisfy  the 
jury  that  the  accident  was  not  caused  by  her  contributory  neg- 
ligence.   Fletcher  v.  Dixon,  101. 

8.  Held,  further,  that  a  prayer  is  erroneous  which  instructs  the 
jury  in  general  terms  that  they  must  find  for  the  defendant 
unless  they  should  also  find  that  the  accident  was  caused  by 
the  want  of  some  precaution  which  the  defendant  might  and 
ought  to  have  resorted  to.  This  prayer  also  ignores  the  vio- 
lation of  the  statute  by  the  defendant.    Ibid. 

9*  There  is  in  this  case  evidence  legally  sufficient  to  go  to  the  jury 
to  show  that  the  defendant  was  negligent  in  the  operation  of 
his  automobile  at  the  time  it  approached  and  passed  the 
plaintiff's  horse,  so  that  the  horse  was  frightened  and  caused 
to  run  away,  and  the  question  of  plaintiff's  contributory  neg- 
ligence was  properly  left  to  the  jury  under  the  evidence.  Ibid, 

10.  Borden  of  proof  of  contribittory  negligence. 

Unless  plaintiff's  own  evidence  shows  that  the  injury  was  caused 
by  his  contributory  negligence,  the  burden  is  on  the  defendant 
to  show  that  fact  by  way  of  defense.    Fletcher  v.  Dixon,  101. 

See  Highways  and  Streets,  1. 
Master  and  Servant. 
Municipal  Corporations,  4. 
Receivers,  2. 
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See  Bankruptcy,  1. 

Highways  and  Streets,  7. 
Insurance,  9. 

ORPHANS'  COURT. 

See  Devise  and  Legacy. 

Executors  and  Administrators. 
Wills. 

PAYMENT. 

See  Accord  and  Satisfaction, 

PERPETUITIES. 

Soo  Devise  and  Legacy,  3. 

PLEADING. 

1.  A  plea  setting  forth  that  the  defendant  made  the  contract 
sued  on  as  agent  for  a  third  party  is  not  a  plea  in  abatement. 
Carroll  v.  Bow  en,  150. 

2.  Facts  that  a  defendant  may  rely  on  under  a  common  law 
plea  should  not  be  pleaded  by  way  of  defense  on  equitable 
grounds.     British  and  Foreign  Ins.  Co,  v.  Cummings,  350. 

3.  Plea  amounting  to  general  issue. 

In  an  action  on  a  fire  insurance  policy,  a  demurrer  lies  to  spe- 
cial pleas  setting  forth  that  the  plaintiff  had  failed  to  comply 
with  conditions  of  the  policy  requiring  proof  of  loss  to  be 
furnished;  that  at  the  time  the  policy  was  issued,  the  interest 
of  the  plaintiff  in  the  property  was  not  that  of  sole  owner 
and  that  the  policy  was  void  because  there  was  then  a  mort- 
gage on  the  property  which  was  not  disclosed.  These  defenses 
are  all  available  under  the  general  issue  plea.  Citizens'  Mut 
Ins.  Co.  V.  Conowingt*  Bridge  Co..  430. 

See  Accord  and  Satisfaction,  3. 
Agency,  3. 
Attachments,  8. 

LiBET,.   3. 

!Maxdami;s.  (t. 
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See  Dkvise  and  Legacy^  3. 

PKACTICE. 

I.  Prayer  not  raising  question  as  to  evidence. 

In  an  action  on  the  common  counts  in  assumpsit,  a  prayer  is 
erroneous  which  instructs  the  jury  that  under  the  pleadings 
in  this  case,  the  plaintiff  has  not  stated  such  a  case  as  to  enti- 
tle him  to  recover  and  the  verdict  must  therefore  be  for  the 
defendant.  This  prayer  raises  no  question  as  to  the  evidence 
in  the  case.    Meyer  v.  Frenkil,  36. 

J.  View  of  premises  by  Jury  in  action  for  injury  to  land. 

The  fact  that  the  jury  has  viewed  the  premises  in  an  action  to 
recover  damages  for  an  injury  to  the  land  does  not  prevent 
the  trial  Court  from  deciding  that  there  is  no  legally  suffi- 
cient evidence  to  entitle  the  plaintiff  to  recover.  Kurrle  v. 
Baltimore  City,  63. 

PRINCIPAL  AND  AGENT. 
See  Agency. 

PRINCIPAL  AND  SURETY. 
See  Attachments^  8, 

RAILROAD  COMPANIES. 

See  Highways  and  Streets,  1. 

RECEIVERS. 

1.  Granting  leave  to  sue  receiver  at  law. 

The  granting  by  a  Court  of  Equity  of  leave  to  a  party  to  sue 
at  la^v  a  receiver  appointed  by  it  is  not  a  matter  wholly  within 
the  discretion  of  the  trial  Court.    Emory  v.  Faith.  253. 

2.  Action  against  receiver  of  firm  for  its  negligence. 

N'o  action  of  law  can  be  maintained  against  the  receiver  of  a 
partnership  to  recover  damages  for  an  injury  caused  by  the 
negligence  of  the  partners  before  the  appointment  of  the  re- 
ceiver. The  remedy  of  the  injured  party  is  against  the  part- 
ners individually.    Einorii  v.  Faith,  253. 
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3.  Mortcage  sale  after  appointment  of  receiver  for  mortgagor. 

When  a  receiver  has  been  appointed  of  the  property  of  a  mort- 
gagor corporation,  there  should  be  no  sale  under  the  mort- 
gage without  the  prior  leave  of  the  Court  appointing  the 
receivor.    Forest  Lake  Cemetery  v.  Baker,  529. 

4'  But  when  the  same  Equity  Court  which  appointed  a  receiver 
of  the  property  of  a  mortgagor  corporation  afterwards  rati- 
fies a  mortgage  sale  of  that  corporation's  property  made  with- 
out prior  grant  of  permission  to  foreclose,  the  order  of  rati- 
fication is  valid  and  binding,  since  leave  to  make  the  sale 
would  have  been  granted  if  applied  for,  and  no  injury  was 
done  on  account  of  failure  to  make  the  application.    Ihid. 

See  Appeal^  9. 

RELIGIOUS  SOCIETIES. 

1.  Land  granted  for  a  chapel  diverted  to  otiier  uses— Reverter- 
Adverse  possession. 

If  land,  which  was  granted  to  a  religious  corporation  to  be  used 
for  a  designated  purpose,  is  used  by  the  corporation  for  a 
different  purpose,  the  title  reverts  to  the  grantor  or  his  heirs, 
but  the  Statute  of  Limitations  begins  to  run  against  them 
from  the  time  the  land  began  to  be  used  in  contravention  of 
the  grant,  and  the  possession  by  the  corporation  of  the  land  so 
used  for  the  statutory  period  creates  a  new  title  by  adverse 
possession.    PhilKps  v.  Insley,  341. 

a.  In  1800,  M.  conveyed  certain  land  to  trustees  to  be  used  as  a 
chapel  for  a  designated  religious  society.  In  1812,  the  trus- 
tees convoyed  the  property  to  the  society,  which  had  become 
incorporated,  to  be  held  for  the  uses  mentioned  in  the  deed 
of  M.,  and  for  no  other.  In  1845,  the  corporation  erected  an- 
other church  building  elsewhere,  and  thereafter  used  the  land 
so  granted  as  a  burial  place.  In  1890,  it  was  sold  under  a 
decree  to  B.  After  his  death  the  purchaser  of  the  land  from 
his  estate  objected  to  the  title  upon  the  ground  that,  since  the 
land  had  been  diverted  from  the  uses  expressed  in  the  original 
deed,  the  title  had  become  reinvested  in  the  heirs  of  the  gran- 
tor. Held,  that  the  use  of  the  land,  beginning  in  1845,  for 
purposes  other  than  those  set  forth  in  the  deed  constituted 
an  adverse  possession;  that  the  Statute  of  Limitations  then 
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b^an  to  lun  against  the  heirs  of  the  grantor;  that  the  ad- 
verse possession  had  ripened  into  a  marketable  title  when  the 
land  was  conveyed  to  B.,  and  that  consequently  the  purchaser 
in  this  case  should  be  required  to  accept  such  title.    Ibid. 

3.  Seal — Deed  sealed  and  signed  by  each  trustee. 

A  corporation  may  adopt  any  seal,  and  when  a  church  corpora- 
tion makes  a  conveyance  of  its  land,  seals  being  attached  to 
the  signatures  of  each  trustee,  these  will  be  treated  as  consti- 
tuting the  corporate  seal.    Phillips  v.  Insley,  341. 

4«  The  trustees  of  a  certain  church,  which  was  a  corporation  by 
that  name,  executed  a  conveyance  of  land  owned  by  it  which 
was  signed  by  each  trustee,  individually,  the  word  "seal,"  with 
a  scroll  around  it,  being  appended  to  each  signature.  The 
deed  purported  to  be  made  by  the  corporation,  and  the  trus- 
tees intended  to  act  in  their  corporate  capacity,  and  it  does 
not  appear  that  the  corporation  had  a  seal.  Held,  that  the 
deed  is  a  valid  conveyance  by  the  corporation.    Ihid, 

5.  Petition  by  alleged  vestryman  for  mandamas  to  enforce  right 

to  inspect  records  of  the  parish. 
Petitioner  alleged  that  he  was  a  vestryman  in  a  certain  Protes- 
tant Episcopal  Church  and  as  such  was  entitled  to  inspect  its 
records;  that  the  defendant  was  registrar  of  the  church,  kept 
the  records  and  was  in  possession,  but  refused  to  allow  peti- 
tioner to  inspect  them.  The  petition  prayed  for  a  mandamus 
to  enforce  this  right  of  inspection.  The  defendant  alleged 
that  the  records  were  under  the  control  of  the  vestry  and  were 
not  in  his  possession.  Held,  that  a  demurrer  to  this  part  of 
the  answer  was  properly  overiniled.    Jackson  v.  Hophins,  557. 

6.  A  petition  for  a  mandamus  asked  that  the  registrar  of  a  church 
be  required  to  produce  its  records  on  the  ground  that  the  peti- 
tioner was  a  vestryman  of  the  church,  and  as  such  entitled  to 
make  the  Inspection.  Eespondent  denied  that  the  petitioner 
v^as  a  vestryman.  A  demurrer  to  this  answer  was  made  and 
overruled.  Held,  that  upon  petitioner's  failure  to  plead  to, 
or  to  traverse,  the  answer,  the  petition  should  be  dismissed. 
Thid. 

7»  Even  if  it  be  conceded  that  a  vestryman  or  a  member  of  an 
Episcopal  church,  incorporated  under  the  Vestry  Act  of  1798, 
has  the  right  in  ordinary  oases  to  require  the  recristrar  of  the 
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tliurch  to  allow  him  to  inspect  the  records,  yet  he  will  b< 
denied  a  writ  of  mandamus  for  this  purpose  if  the  evidena 
in  the  case  shows  that  he  has  been  disloyal  or  disobedient  to 
the  ecclesiastical  authorities.     Ibid. 

8.  If  it  appear  that  the  petitioner  for  such  writ  conducted  an 
independent  Sunday-school  and  solicited  the  attendance  there 
of  children  in  opposition  to  the  school  of  the  church,  and  had 
refused  to  abandon  the  same,  although  directed  so  to  do  by  the 
Bishop  and  Bishop  Coadjutor  of  the  diocese;  that  the  peti- 
tioner with  others  had  refused  to  account  for  certain  moneys 
of  the  church  obtained  by  them,  and  had  refused  to  deliver 
certain  records  of  the  church  to  the  vestry,  these  facts  disen- 
title the  petitioner  to  the  writ  asked  for.    Ibid. 

RES  JUDICATA. 

S(*e  Judgments,  2. 

REVERTER. 

See  Deeds^  1. 

Vendor  and  Purchaser,  2. 

RULE  IN  SHELLEY'S  CASE. 

See  Devisi:  and  Legacy.  11. 

SCHOOLS. 

See  MANHAArrs.  2. 

SEWERS. 

See  Municipal  Corporations.  1. 

SPECIFIC  l^ERFORMANCE. 

I.  Of  contract  for  sale  of  shares  of  stock  refused. 

Plaintiff's  bill  in  this  case  asked  for  the  specific  performance 
of  a  written  contract  by  which  the  two  defendants  gave  to 
the  plaintiff  an  option  to  buy  within  a  certain  time  eighty 
shares  of  the  stock  in  a  corporation  which  had  been  created 
by  the  defendants  and  was  controlled  by  them.    The  evidence 
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of  the  defendants  was  to  the  effect  that  they  had  verbally 
agreed  to  give  plaintiff,  who  was  their  employee,  an  option 
to  buy  a  much  smaller  number  of  shares  by  way  of  acquiring 
an  interest  in  the  business,  and  that  they  had  signed  the  con- 
tract sued  on  withoiit  reading  it,  and  supposing  that  it  em 
bodied  the  oral  agreement.  It  appears  from  the  evidence 
that  the  object  of  the  plaintiff,  and  of  another  stockholder 
who  had  represented  him  in  procuring  the  option,  was  to  ob- 
tain a  majority  of  the  stock  and  to  deprive  the  defendants  of 
the  control  of  the  corporation.  Held,  that  under  all  the  cir- 
cumstances of  the  case,  it  seems  to  be  inequitable  to  grant 
specific  performance  of  the  contract.  McLaughlin  v.  Leon- 
hardt,  261. 

3.  Enforcement  in  Equity  of  parol  gift  of  land  followed  by  pos- 
session and  improvements. 

A  suit  in  equity  to  restrain  the  prosecution  of  an  action  of  eject- 
ment for  certain  land,  and  to  enforce  specific  performance  of 
an  agreement  by  which  a  former  owner  of  the  land  had  given 
it  by  parol  to  the  plaintiff,  his  son,  who  had  made  valuable 
improvements  on  the  faith  of  the  gift  without  receiving  a 
conveyance,  is  not  a  suit  to  try  the  question  of  the  title  to  the 
land,  but  the  object  of  the  proceeding  is  to  determine  whether 
a  contract  exists  which  should  be  specifically  enforced.  WhU- 
aher  v.  McDaniel,  388. 

3.  In  such  case,  the  circumstance  that  the  plaintiff  could  set  up 
this  defense  in  the  action  of  ejectment  by  way  of  plea  on 
equitable  grounds  does  not  prevent  him  from  asking  for  re- 
lief by  way  of  bill  in  equity,  since,  in  the  equity  suit,  his 
main  purpose  is  to  obtain  a  decree  directing  specific  perform- 
ance of  the  agreement  to  give  him  the  land,  and  the  injunc- 
tion against  the  action  of  ejectment  is  merely  ancillary.  Tbid. 
See  Judgments,  2. 

TAXATION. 

I.  Increase  of  assessment  on  land  decreed  to  be  sold  in  Equity. 

The  Appeal  Tax  Court  of  Baltimore  Citv  has  the  power  to  in- 
crease the  assessment  on  land  after  a  Court  of  Equity  has 
passed  a  decree  directing  the  sale  of  the  land  and  appointing 
a  trustee  to  make  the  same,  but  before  a  sale  hns  been  actuallv 
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made.    In  audi  case,  no  sale  of  any  part  of  the  land  for  taxes 
oonld  be  made  without  the  permission  of  the  Equity  Court, 
but  that  permission  is  not  necessary  for  the  making  of  an 
increase  in  the  assessment.    BalHmore  City  v.  Oittings,  119. 
J.  Notice  of  Increase  of  assessment— Remedy  by  appeaL 
A  tract  of  land  was  owned  by  a  tenant  for  life  with  remainder 
to  his  issue.    Under  a  decree  of  a  Court  of  Equity  he  was 
appointed  trustee  to  sell  the  land.    Before  a  sale  was  made, 
a  notice  was  served  on  him  individually,  stating  that  the 
Appeal  Tax  Court  would  increase  the  assessment  of  the  land 
at  a  certain  time  in  the  future.    He  then  filed  the  bill  in  this 
case  asking  that  the  Tax  Court  be  enjoined  from  increas- 
ing the  assessment.      The  Act  of  1908,  Chap.  167.  provides 
that  any  person  aggrieved  because  of  any  assessment  of  his 
property  may  appeal  to  the  Baltimore  City  Court  to  review 
the  same;  that  that  Court  shall  ascertain  the  proper  assess* 
ment,  and  that  the  proceedings  of  the  Tax  Court  shall  not 
be   declared  void,   provided  due  notice   thereof   shall   have 
been  given.    Held,  that  although  the  notice  in  this  case  was 
addressed  to  the  plaintiff  personally  and  not  as  trustee,  yet 
he  was  thereby  informed  of  the  increase  proposed  to  be  made 
in  the  assessment,  and  that  since  he  had  a  complete  remedy 
by  appeal  to  the  City  Court,  he  is  not  entitled  to  apply  to  a 
Court  of  Equity.    Baltimore  City  v.  Oittings,  119, 

3.  Taxation  of  real  estate  in  territory  annexed  to  Batimore  City. 
Under  the  Acts  of  1888,  Ch.  98,  and  1902,  Ch.  130,  relating  to 

the  taxation  of  real  estate  in  the  territory  annexed  to  Balti- 
more City  under  the  former  Act,  an  area  of  ground  partly  im- 
proved and  .bounded  by  streets  graded  and  paved,  the  area 
containing  200,660  superficial  square  feet,  was  not  subject  to 
taxation  at  the  full  city  rate  for  the  year  1908,  but  was  taxa- 
ble at  the  suburban  rate  prescribed  by  those  Acts  for  a  block 
of  ground  containing  more  than  200,000  square  feet.  BaUir 
more  City  v.  Harris,  227. 

4.  Appeal  to  Baltimore  City  Court  for  assessment— Opting  the 

case— Competency  of  evidence. 
Upon  an  appeal  from  the  Appeal  Tax  Court  to  the  Baltimore 
City  Court  from  an  assessment  made  of  property  for  taxa- 
tion ^  the  presumption  is  that  the  assessment  appealed  against 
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was  correct,  and  the  duty  of  opening  the  case  on  appeal  rests 
on  the  property  owner.  And  section  170  of  the  City  Charter 
under  whijh  the  appeal  is  allowed  provides  that  in  the  ab- 
sence of  any  affirmative  evidence  to  the  contrary,  the  assess- 
ment or  classification  of  property  appealed  from  shall  be  af- 
firmed.   Baltimore  City  v.  Hurlock,  674. 

5.  When  the  question  is  as  to  the  validity  of  the  valuation  of 
property  for  assessment  and  taxation,  the  assessor  who  made  or 
recommended  the  assessment  is  entitled,  on  direct  examina- 
tion, to  mention  the  sales,  leases  and  mortgages  of  other  simi- 
lar property  upon  which  he  based  his  valuation,  although  he 
had  been  iiiformed  of  such  sales,  etc.,  by  other  persons,  hav- 
ing himself  no  personal  knowledge  of  them,  or  from  an  in- 
spection of  t  heland  records.    Ihid, 

6.  And  in  such  case,  a  plat  made  by  the  Appeal  Tax  Court  show- 
ing the  square  or  block  of  ground  in  which  the  property  in 
question  is  located,  and  the  assessment  of  other  lots  of  ground 
in  that  block,  and  also  the  data  as  to  sales,  leases  and  mort- 
gages of  property  in  the  neighborhood  of  which  the  assessors 
had  been  informed,  is  admissible  in  evidence.    Ihid. 

TELEPHONES. 

See  Co-Tenancy,  2 

TENANTS  IN  COMMON. 
See  CoTenanoy,  1. 

TRESPASS. 

I.  Adverse  possession— Mistake  in  deed  as  to  boundary  of  land— 
Evidence. 

In  1873,  plaintiflF  agreed  to  purchase  one  acre  out  of  a  larger 
tract  of  land.  When  the  acre  was  first  measured  by  a  sur- 
veyor in  the  presence  of  the  vendor  and  of  the  plaintiflF,  the 
former  objected  to  the  shape  of  the  lot,  and  the  surveyor 
then  made  a  diflFerent  location  of  two  of  the  lines,  and  at  the 
same  time  told  the  vendor  that  the  tract  so  located  would 
contain  more  than  an  acre,  but  the  vendor  agreed  to  the  sec- 
ond location.     The  deed  as  executed,  by  mistake  of  the  ven- 
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dor,  described  the  land  according  to  the  first  location,  but 
the  purchaser  took  possession  of  it  as  marked  in  the  second 
location  and  enclosed  and  cultivated  that  land.  More  than 
twenty  years  afterwards,  and  after  the  death  of  the  vendor, 
his  land  was  sold  to  the  defendant,  who,  upon  having  a  sur- 
vey made,  discovered  that  a  part  of  the  land  so  occupied  by 
the  plaintiff  was  within  the  lines  of  his  deed.  He  then  re- 
moved plaintiff's  fences  and  entered  upon  the  part  of  the 
land  not  described  in  the  deed  to  the  plaintiff.  In  an  action 
of  trespass  q,  c.  /.  held,  that  the  plaintiff  did  not  take  posses- 
sion of  any  part  of  his  land  as  a  gift,  and  that  since  ho  had 
been  in  actual  and  exclusive  possession  of  the  land  for  more 
than  twenty  years,  he  had  acquired  a  valid  title  thereto  by 
adverse  possession,  although  some  of  it  was  not  included  with- 
in the  lines  of  his  deed,  and  that  he  is  consequently  entitled 
to  maintain  the  action.    Jacobs  v.  Disharoon,  92. 

3.  Evidence. 

When  the  purchaser  of  land  did  not  know  at  the  time  of  the 
purchase  that  a  certain  boundary  fence  had  been  erected  un- 
der a  mistake  as  to  location,  evidence  that  he  then  accepted 
the  line  as  it  stood  is  inadmissible.    Jacobs  v.  Disharoon,  92. 

3.  Evidence  that  the  vendor  of  land  measured  a  certain  boundary 
line  as  the  one  finally  agreed  upon  is  admissible  to  show  what 
land  was  sold,  and  also  to  show  that  the  vendor  had  knowl- 
edge of  the  extent  of  the  subsequent  possession  by  the  pur- 
chaser.    Ihid. 

4-  When  the  question  is  whether  a  party  had  been  in  possession 
of  certain  land,  a  witness  cannot  be  allowed  to  state  that  that 
party  took  possession  of  the  land,  as  far  as  he  knew,  without 
disclosing  what  knowledge  he  had  or  by  what  acts  possession 
was  taken.    Ihid. 

5-  In  order  to  prove  adverse  possession,  evidence  that  a  witness 
never  heard  of  anybody  else  besides  the  plaintiff  l;eing  in 
possession  is  not  competent.    Ihid. 

6.  By  tenant  against  landlord— Interference  with  land  over  which 
tenant  lias  right  of  way— Evidence— Damages. 

A  tenant  in  actual  possession  may  maintain  trespass  q.  c.  f. 
against  his  landlord  for  an  interference  with  the  leased  prem- 
ises which  diminish  the  value  thereof  for  the  purposes  of  the 
lease.    Stanton  v.  Lapp,  324. 
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7.  If  the  description  of  the  land  in  the  declaration  in  an  action 
of  trespass  is  substantially  the  same  as  that  contained  in  the 
lease,  a  mere  variance  in  form  between  the  two  descriptions  is 
immaterial,  and  the  lease  is  admissible  in  evidence.    Ibid. 

S.  In  an  action  by  a  tenant  against  his  landlord  to  recover  dam- 
ages for  the  latte's  causing  an  excavation  to  be  made  on  the 
premises  appurtenant  to  the  leased  property,  the  testimony 
of  one  of  the  workmen  who  made  the  excavation  that  the 
plaintiff  did  not  object  to  the  work  to  him  or  in  his  hearing, 
is  not  admissible  to  rebut  plaintiff's  evidence  that  he  had 
made  objection.    Hid, 

9.  When  the  question  is  as  to  the  extent  of  the  rights  of  one  ten- 
ant under  his  lease,  evidence  as  to  the  terms  of  another  lease  to 
another  tenant  of  adjoining  property  by  the  same  lessor  is 
not  admissible.    Ibid. 

'o.  In  an  action  of  trespass,  plaintiff  is  entitled  to  recover  for 
the  damages  growing  out  of  the  original  injury  which  oc- 
curred after  the  institution  of  suit  down  to  the  date  of  trial. 
TUd. 

11.  The  fact  that  the  plaintiff  in  such  action  is  only  enttiled  to 
the  use  of  certain  land  and  not  to  its  exclusive  possession  does 
not  prevent  him  from  recovering  damages  for  an  unlawful 
interference  with  his  use.    Ibid. 

12.  Plaintiff  was  the  tenant  of  a  storeroom  used  as  a  saloon,  the 
lease  including  a  certain  lot  of  ground  then  used  in  connec- 
tion with  the  saloon.  Defendant  became  the  owner  of  the 
property  subject  to  the  plaintiff's  lease  and  made  excavations 
on  the  lot  for  a  drain  and  for  a  building.  This  lot,  binding 
on  an  alley,  had  been  used  as  a  means  of  access  to  the  rear  of 
the  saloon  by  plaintiff's  customers,  and  the  excavation  de- 
stroyed that  use  and  reduced  the  plaintiff's  business.  Held, 
that  the  juiy  were  properly  instructed  that  if  they  found  that 
by  reason  of  the  excavation  part  of  the  trade  and  customers 
of  the  plaintiff  were  prevented  from  having  access  to  plain- 
tiff's saloon  from  the  alley  over  said  lot,  and  that  by  reason 
of  such  obstruction  the  plaintiff  suffered  loss  in  his  business 
derived  through  such  access  to  his  saloon,  then  he  is  entitled 
to  recover.    Ibid. 

VOL.  113  49 
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13.  Plaintiff's  title  equitable  and  not  legal— Deed  not  recorded  in  1 

County  where  land  is  situated. 

In  an  action  of  trespass  q.  c.  /.,  when  the  plaintiff  was  not  in  j 

possession  of  the  land  nor  the  defendant  a  wrongdoer  without 
color  of  title,  the  plaintiff  must  establish  a  legal  title  to  the  I 

land  as  a  condition  of  recovery.     West  v.  Pusey,  569.  ! 

14-  Certain  land  situated  partly  in  "Worcester  County  and  part- 
ly in  Somerset  County  was  mortgaged,  and  the  mortgage  was 
recorded  in  Somerset  County  only.  Upon  foreclosure,  the 
trustee  conveyed  the  land  to  the  purchaser  by  deed,  also  re- 
corded only  in  Somerset  County.  Afterwards  this  grantee 
conveyed  the  land  to  the  plaintiff  by  deed  recorded  in  Worces- 
ter County.  In  an  action  of  trespass  q,  c.  f,,  relating  to  that 
part  of  the  land  in  Worcester  County,  against  a  defendant  who 
was  in  possession  under  a  claim  of  ownership,  held,  that  the 
])laintiff  is  not  invested  with  the  legal  title,  but  has  only  an 
equitable  interest,  and  is  therefore  not  entitled  to  recover  in 
tins  action,  since  Code,  Art.  21,  sees.  14,  15  and  29,  provide 
that  no  deed  of  real  property  shall  pass  title  unless  recorded 
as  therein  directed;  that  mortgages  shall  be  recorded  in  like 
manner  as  deeds,  and  that  when  land  lies  in  more  than  one 
county  a  deed  conveying  it  shall  be  recorded  in  all  the  coun- 
ties where  it  is  situated.    Ibid. 

TRIAL. 

Sec  Appeal,  6,  8. 
Practice. 

TRUSTS  A^D  TRUSTEES. 

I.  Termination  of  trust— Distribution  in  Icind  of  trust  property — 
Implied  power  of  sale  by  trustee. 

Certain  prop(»rty  was  given  by  will  to  trustees  to  hold  for  the 
l>enefit  of  testator's  daughter  Louisa  during  her  life,  and  in 
the  event  (^f  her  death  without  issue  to  be  held  in  further 
trust  for  s'lch  of  the  testator's  children  or  their  descendants, 
in  such  ]u-oportions,  and  for  such  estates  therein,  as  Louisa 
should  by  last  will  limit  Jind  appoint.  Out  of  the  trust  prop- 
erty. Louisa  was  also  authorized  to  dispose  absolutely  by  will 
of  the  sum  of  $10,000.     By  her  will,  made  in  due  execution  of 
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the  power,  she  gave  certain  real  property  to  one  niece  and 
pecuniary  legacies  to  others,  and  also  provided  that  trustees 
should  set  apart  the  sura  of  $10,000.  out  of  the  trust  property, 
and  this  sum  she  gave  to  Bishop  R.  Held,  that  the  trust  did 
not  terminate  upon  the  death  of  the  life  tenant,  but  the  trus- 
tees had  the  further  duty  to  perform  of  turning  the  estate 
over  to  the  legatees  in  accordance  with  her  will.  Harrison 
V.  Denny,  509. 

2.  IJpJd,  further,  that  the  trustees  are  not  entitled  to  ask  for  a 
sale  of  the  property  for  the  purpose  of  partition,  but  it  was 
the  intention  of  the  testatrix  that  the  trustees  should  settle 
the  pecuniai*y  legacies  by  turning  over  property  of  the  estate 
to  the  legatees,  and  if  the  legacies  could  not  be  satisfied  in 
this  nianni?r,  the  trustees  have  implied  authority  to  sell  so 
much  of  the  estate  as  mav  be  necessary  to  pay  the  legacies  or 
to  equalize  them.     Ihid, 

3.  Held,  further  that  the  legacy  of  $10,000.  to  Bishop  R.  should 
Ix*  satisfied  by  setting  apart  property  valued  at  that  sum,  or 
if  that  precise  amount  cannot  be  so  ascertained,  sufficient 
property  may  be  sold  to  adjust  the  difference.    Ihid, 

4.  Hpld.  further,  that  after  the  satisfaction  in  this  manner  of  the 
special  legflcies,  it  is  the  duty  of  the  trust^^es  to  transfer  the 
balance  of  the  estate  in  their  hands  to  the  residuary  legatees 
imd  devisees  by  appropriate  instruments  according  to  the 
iiatiire  of  the  property.    Ihid, 

5.  Conveyance  of  property  on  parol  trust— Enforcement  of  trust 

against  volunteer. 
Wi'en  an  absolute  transfer  cf  property  is  made  to  a  person  upon 
the  faith  ot  his  promise  to  do  certain  things,  or  to  hold  the 
})roperty  for  the  benefit  of  the  grantor,  a  valid  trust  is  thereby 
created.  This  trust  is  also  enforceable  against  a  third  party 
who  takes  the  property  ly  way  of  gift,  although  ignorant  of 
the  tnist.    Bxihe  v.  Buhc,  595. 

6.  A  husband  conveyed  certain  real  estate  to  a  third  party,  who 
lonveyed  the  same  to  the  grantor's  wife.  Both  conveyances, 
although  absolute  in  terms,  were  made  upon  the  parol  under- 
standing and  agreement  that  the  w4fe  should  hold  the  prop- 
erty for  tlu^  benefit  of  her  husband.  Afterwards  she  left  her 
husband  and  conveyed  the  land  by  voluntary  deed  to  a  person 
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who  insttiuted  ejectment  proceedings  against  the  husband, 
who  had  always  remained  in  possession  of  the  land  Held, 
that  under  these  circumstances,  the  wife  held  the  title  to  the 
\nnd  in  tnut  for  her  husband,  and  that  this  trust  is  enforce- 
able against  her  and  her  assignee.    Ibid, 

7-  If  fid,  further,  that  under  ii  bill  in  equity  to  establish  the  trust 
nnd  enjoin  the  prosecution  of  the  action  of  ejectment,  the 
original  grantee  of  the  husband  is  a  pro])er  party.     Ibid. 

rxnrE  txfluence. 

Sco  Equity,  5. 


I.  Adverse  possession—Marketable  title. 

Where  a  leasehold  interest  was  created  in  certain  land  niori* 
than  fifty  years  ago,  but  the  partie>s  entitled  to  the  reversion- 
ary interest  in  the  land  have  been  in  actual  and  exclusive 
possession  thereof  for  more  than  thirty  years,  and  no  attenip'^ 
has  been  made  during  that  time  to  contest  their  right,  ther  ? 
18  no  reasonable  doubt  concerning  the  validity  of  their  titl<- 
to  the  leasehold  interest  by  adverse  possession ;  and  they  may 
maintain  a  bill  for  the  specific  performance  of  a  contract  to 
purchase  the  land  in  fee.  Herbold  v.  Montchcllo  Bldg,  Asfm.. 
156. 

9.  Abandonment  of  purpose  for  wliich  land  had  been  conveyed 
in  trust— Reverter— Marketable  title. 

When  tlio  grantee,  to  whom  land  had  been  conveyed  by  a  deei 
absolute  in  terms,  subsequently  declares  in  a  deed  of  the  lanl 
to  a  corporation  that  the  conveyance  had  been  made  to  him 
in  trust  for  the  uses  of  the  corporation,  then,  upon  the  aban- 
donment of  the  property  by  the  corporation,  the  title  revertf^  to 
the  original  grantor,  who  has  the  right  to  re-enter  and  take 
possession.     Golding  v.  Gaithrr,  187. 

3.  Tn  1.'^82,  M.  ocnveyed  land  to  certain  persons  as  joint  tenants, 
Tn  1837,  these  grantees  conveyed  the  land  to  an  Academy,  stat- 
ing that  the  deed  to  them  was  designed  and  intended,  though 
not  expressed,  to  be  for  the  benefit  of  the  Academy,  which 
was  to  ho  thereafter  incorporated.     Tn   1870,  the  land  had 
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been  wholly  abandoned  by  the  Academy.  In  that  year,  M. 
re-entered  and  took  possession,  and  he  and  his  heirs  have 
since  been  in  exclusive  possession.  Held,  that  they  now  have 
a  valid  title  to  the  land  which  a  purchaser  may  be  required 
to  accept.    Ibid. 

4.  Title  of  religious  society  acquired  ^y  adverse  possession. 

In  1800,  M.  conveyed  certain  land  to  trustees  to  be  used  as  a 
chapel  for  a  designated  religious  society.  In  1812,  the  tms- 
tes  conveyed  the  property  to  the  society,  which  had  become 
incorporated,  to  be  held  for  the  uses  mentioned  in  the  deed 
of  M.,  and  for  no  other.  In  1845,  the  corporation  erected  an- 
other church  building  elsewhere,  and  thereafter  usexi  the  land 
so  granted  as  a  burial  place.  In  1890,  it  was  sold  under  a 
decree  to  B.  After  his  death  the  purchaser  of  the  land  from 
his  estate  objected  to  the  title  upon  the  ground  that,  since  the 
land  had  been  diverted  from  the  uses  expressed  in  the  original 
deed,  the  title  had  become  reinvested  in  the  heirs  of  the  gran- 
tor. Held,  that  the  use  of  the  land,  beginning,  in  1845,  for 
purposes  other  than  those  set  forth  in  the  deed  constituted  an 
adverse  possession;  that  the  Statute  of  Limitations  then  be- 
gan to  run  again ts  the  heirs  of  the  grantor ;  that  the  adverse 
possession  had  ripened  into  a  marketable  title  when  the  land 
was  conveyed  to  B.,  and  that  consequently  the  purchaser  in 
this  case  should  be  required  to  accept  such  title.  Phillipi^ 
V.  Insley,  341. 

See  Judgments,  2. 

WAYS. 

See  Easements,  2. 

WILT^. 

I.  Competency  of  evidence  as  to  testamentary  capacity  on  trial 
of  caveat  to  will. 

Upon  the  trial  of  issues  under  a  caveat  to  a  will,  relating  to  the 
testamentary  capacity  of  the  testatrix  and  her  knowledge  of 
the  contents  of  the  will,  when  it  has  been  shown  that  the 
money  disposed  of  by  the  will  had  been  surreptitiously  taken 
by  her  from  her  husband  during  a  long  period  of  time,  evi- 
dence is  admissible  to  shoAv  that  some  years  before  the  execu- 
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tion  of  tho  will,  the  testatrix  had  confessed  to  her  husband 
that  she  had  taken  and  saved  some  of  his  money,  and  that  her 
pui-pose  in  to  doing  was  to  provide  for  their  daughter.  And 
evidence  is  also  admissible  of  her  declarations,  made  to  other 
persons,  that  she  had  accumulated  the  money  for  her  daugh- 
ter.   GHll  V.  O'Dell  625. 

3.  When  a  witness,  who  had  transacted  business  for  the  testatrix, 
has  testified  that  she  generally  acted  upon  his  advice,  and 
then  proceeds  to  say  that  in  regard  to  a  certain  matter  she 
acted  against  his  advice  and  as  to  that  he  "could  not  control 
her,"  there  is  no  error  in  refusing  to  strike  out  the  latter  state- 
ment, since  it  added  nothing  to  the  effect  of  his  other  testi- 
mony, which  it  had  been  given  without  objection.    Ihid. 

3.  A  witness,  who  had  given  evidence  as  to  the  anger  of  the  tes- 
tatrix when  she  was  informed  as  to  the  nature  of  her  dower 
interest  in  the  real  estate  owned  by  her  deceased  husband, 
said,  in  describing  her  conduct  at  the  time,  "she  got  wild. 
Held,  that  this  phrase  was  not  an  opinion  as  to  the  sanity  of 
tho  testatrix,  and  there  was  no  error  in  refusing  to  strike  it 
out.     Ihid. 

4«  Fpon  the  trial  of  such  question  as  to  the  testamentary  capac- 
ity, evidence  is  admissible  to  show  that  after  the  testatrix 
had  executed  the  will,  she  did  not  remember  that  she  had 
done  so;  nnd  evidence  is  also  admissible  that  in  the  month 
succ(H^ding  the  signing  of  the  will,  the  testatrix  thoueht  that 
someone  wanted  to  kill  hei.    Ihid, 

5.  The  statement  of  a  witness  that  one  talked  to  the  testatrix  as 
one  would  to  a  child  is  not  incompetent  when  taken  in  c^n- 
uoctioTi  wirh  facts  showing  her  enfeebled  cerebral  condition. 
Ihid, 

6.  Wlien  the  tostimony  of  a  Avitnoss  does  not  embrace  an  expres- 
sion of  opinion  as  to  the  mental  oai)aoity  of  the  testatrix,  but 
relates  to  certain  facts  teriding  to  show  infirmities  of  mind, 
a  iiiotion  to  exchido  all  the  testimony  is  properly  refused. 
Ih'ul 

7.  Opinions  of  witnesses  as  to  testamentary  capacity. 

A  witness  who  had  known  the  testatrix  for  many  years,  and  had 
liad  business  relations  with  her,  testified  that  after  t^e  death 
of  her  husband,  she  got  steadily  weaker;  that  there  was  a 
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failure  in  her  memory;  that  she  would  make  inconsistent 
statements,  apparently  forgetting  what  she  had  previously 
said;  that  two  days  before  the  execution  of  hei  will  she  in- 
j«isted  upon  making  a  gift  to  a  person  who,  she  had  repeat- 
edly been  informed,  was  dead.  Held,  that  upon  tliese  facts, 
ihe  witness  is  competent  to  give  his  opinion  as  to  the  mental 
capacity  of  the  testatrix.     Grill  v.  O'Dell,  625. 

8.  A  sister  of  the  testatrix,  a  frequent  visitor  at  her  house,  may 
^ive  her  opinion  as  to  the  mental  capacity  of  the  testatrix 
nt  the  time  of  the  execution  of  the  will,  when  the  witness 
shows  that  then  and  subtequently  the  testatrix  had  an  un- 
f oimded  fear  of  assassination  *,  that  her  mind  was  not  clear ; 

hat  she  was  forgetful,  and  was  afraid  of  being  alone,  and 
that  from  having  been  a  neat  person,  she  became  filthy  in  her 
habits,  and  that  she  expected  a  visit  of  a  brother  who  had 
been  dead  for  eighteen  years.     Ihid. 

9.  The  physician  who  attended  the  testatrix  during  the  last  three 
or  four  years  of  her  life  testified  that  she  suifered  from 
Bright's  disease,  accompanied  with  severe  attacks  of  heart 
trouble,  asthma  and  dropsy;  that  she  failed  gradually  both 
physically  and  mentally  and  her  mind  was  at  times  very  fee- 
ble.    On  cross-examinatton,  he  said  that  she  might  have  been 

•apable  of  making  a  will  at  times  when  he  was  not  present. 
ffeld,  that  this  evidence  is  sufficient  to  support  the  opinion  of 
the  Avitness  that  the  executrix  was  not  compotent  to  mako  a 
will  at  the  time  of  its  execution.    Ihid, 

10.  Witnesses  who  had  known  the  testatrix  for  mnny  years  and 
were  intimately  associated  with  her  during  the  latter  part  of 
her  life,  and  who  testify  as  to  facts  concerning  her  mental 
condition,  such  as  her  failure  of  memory  and  hallucinations 
and  other  infirmities,  may  give  their  opinions  as  to  her  testa- 
mentary capacity  at  the  time  of  the  execution  of  the  will. 
Thid. 

»i.  A  person  who  had  two  interviews  with  the  testatrix  about 
ten  months  before  the  execution  of  her  will  is  not  competent 
to  give  his  opinion  as  to  her  testamentary  capacity.     Thid. 

12.  A  Avitness  wlio  has  testified  that  the  testatrix  Avas  mentally 
capable  may  have  his  testimony  impeached  by  showing  that  at 
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a  certain  time  he  had  expressed  the  opinion  that  she  was  in 
her  dotage.    Ihid, 

13.  Evidence  as  to  the  mental  capacity  of  the  testator  should  be 
limited  to  his  condition  at  the  time  of  the  execution  of  the 
will,  but  in  this  case,  where  a  wtiness  was  allowed  to  give  his 
opinion  that  the  testatrix  was  incapable  two  days  before  she 
executed  the  will,  such  technical  error  is  immaterial,  since 
she  had  then  given  instructions  for  the  drafting  of  the  will, 
and  there  was  ample  evidence  as  to  her  capacity  at  the  time 
of  its  execution,  and  the  instructions  to  the  jury  required 
them  to  find  that  she  was  mentally  incompetent  when  the 
mil  was  made.     Tbid, 

14.  Testamentary  capacity— Hypothetical  question  to  experts. 
An  expert  called  upon  to  give  his  opinion  as  to  a  party's  testa- 

mentaiy  capacity,  not  upon  the  evidence  in  the  case  but  upon 
an  hypothetical  statement,  may  testify  before  all  the  evi- 
dence of  the  caveator  has  been  produced.  Grill  v.  O'Dell,  625. 
iJ.Tf  a  hypothetical  question  is  proper  upon  the  evidence  in  the 
case  at  the  time  it  is  propounded,  an  objection  to  it  is  prop- 
erly  overruled.  If  evidence  subsequently  adduced  renders  the 
question  inbufficient,  a  motion  should  be  made  to  strike  out 
the  answer.    Ibid. 

16.  In  this  case,  the  evidence  produced  after  a  hypothetical  ques- 
tion to  a  medical  expert  was  asked  and  answered  did  not 
modify  the  facts  stated  therein,  and  the  question  as  asked 
Avas  a  fair  summary  of  the  evidence.    Ibid. 

17.  A  hypothetical  question  stating  that  the  testatrix  thou^t 
someone  had  a  design  on  her  life  need  not  expressly  state  that 
this  impression  was  false  when  it  appears  from  the  rest  of 
the  question  that  this  was  one  of  several  delusions.     Thid. 

18.  The  fact  that  the  testatrix  was  the  victim  of  delusions  may 
properly  foim  a  part  of  a  hypothetical  question  as  to  her 
testamentary  capacity  in  connection  with  other  evidence,  al- 
though it  be  not  shown  that  the  will  was  made  in  consequence 
of  the  delusions.     Ibid. 
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19*  A  hypothetical  question  as  to  testamentary  capacity  need 
not  set  forth  the  contents  of  the  will.    Ibid. 

JO.  InstructioiM  to  the  Jury  on  trial  of  caveat. 

When  one  of  the  issues  under  a  caveat  is  whether  the  testatrix 
knew  the  contents  of  the  will,  it  is  not  error  to  instruct  the 
jury  that  it  was  essential  that  she  should  'laiow  and  under- 
stand" such  contents.    Grill  v.  O'Dell,  625. 

31.  WTien  it  is  not  contended  that  the  will  was  the  product  of  a 
delusion,  but  the  evidence  that  the  testatrix  suffered  from  de- 
lusions was  offered  to  show  hergencral  mental  condition  under 
the  issue  of  testamentary  capacity,  a  prayer  offered  by  the 
caveatee  is  erroneous  which  instructs  the  jury  that  if  the  delu- 
sions were  temporary  and  occasional,  then  the  presumption 
of  law  is  that  when  the  will  was  made  the  mind  of  the  testa- 
trix was  free  from  that  influence.    Ibid, 

33.  Held,  further,  that  in  such  case,  a  prayer  is  erroneous  which 
instructs  the  jury  that  if  they  should  find  the  existence  of  a 
delusion  in  the  mind  of  the  testatrix  as  to  a  person  or  thing 
this  would  not  in  itself  invalidate  the  will,  unless  it  was  the 
product  of  such  delusion,  and  the  burden  of  proof  is  on  the 
caveator  to  satisfy  the  jury  that  the  will  was  so  produced. 
Ibid. 

See  Devise  and  Legacy. 

Executors  and  Administrators. 

WITNESS. 

I.  Limits   of   cross-examination. 

The  rule  limiting  the  cross-examination  of  a  witness  to  the  gen- 
eral facts  stated  on  direct  examination  must  not  be  construed 
so  as  to  defeat  the  real  object  of  the  cross-examination,  which 
is  to  elicit  all  the  facts  of  a  transaction  which  had  been  only 
partly  explained,  and  much  latitude  is  left  to  the  disoretion 
of  the  trial  judge  as  to  the  proper  limits  of  the  cross-examina 
tion.  In  this  case  it  does  not  appear  that  the  discretion  was 
abused.    Mut.  Fire  Ins.  Co.  v.  Riiter,  163. 
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J.  Evidence  to  discredit  witness. 

When  the  prosecuting  witness  testifies  that  A.  knocked  him 
down  and  held  him  while  B.  robbed  him  of  money,  a  letter 
previously  written  by  the  witness  stating  that  he  could  not  say 
positively  which  of  the  two  men  knocked  him  down,  is  ad- 
missible in  evidence  for  the  purpose  of  discrediting  his  testi- 
mony.   Paths  V.  State,  888. 

See  Evidence. 
Tazatiok,  6. 
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